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PEEFACE. 


TN  writing  this  treatise,  it  has  been  the  author's 
J-  desire  to  produce  a  book  bearing  the  same 
relation  to  Mr.  Lewin's  elaborate  work  as  Lord 
Justice  Paewell's  treatise  on  Powers  bears  to  that 
of  the  late  Lord  St.  Leonards;  that  is  to  say,  a  book 
of  a  really  practical,  but  concise,  character. 

The  law  libraries  are  rich  in  great  works  of  reference, 
the  store-houses,  so  to  speak,  of  the  Law ;   but  they 
are,  too   often,  merely  collections  of  "that   codeless 
myriad,   that   wilderness    of    single    instances,"  from 
which  it  requires  many  years  of  study  and  experience 
to   extract   general  principles.     That  this  is   so  was 
vigorously  expressed  by  the  late  Sir  James  Fitzjames 
Stephen  in  the  preface  to  his  Digest  of  the  Law  of 
Evidence,  where  he  said  :  "It  becomes  obvious,  that  if 
a  lawyer  is  to  have  anything  better  than  a  familiarity 
with  indexes,  he  must  gain  his  knowledge  in  some 
other  way  than  from  existing  books  on  the  subject. 
No  doubt  such  knowledge  is  to  be  gained.    Experience 
gives  by  degrees,  in  favourable  cases,  a  comprehensive 
acquaintance  with  the  principles  of  the  law  with  which 
a  practitioner  is  conversant.     He  gets  to  see  that  it  is 
shorter  and  simpler  than  it  loohs,  and  to  understand  that 
the  innumerable  cases,  which  at  first  sight  appear  to 
constitute  the  law,  are  really  no  more  than  illustrations  of 
a  comparatively  small  number  of  principles." 

That  great  lawyer,  the  late  Sir  G-eorge  Jessel,  also 
pointed  out  that  "  the  only  use  of  authorities  or  decided 
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cases  is  the  establishment  of  some  principle  which 
the  judge  can  follow  out  in  deciding  the  case  before 
him  "  (a). 

In  this  Work  the  author  has  endeavoured  to  follow 
out  the  thought  expressed  by  these  great  lawyers 
by  extracting  and  formulating  the  principles  of  the 
law  of  Private  Trusts  in  the  form  of  a  Code.  By 
way  of  illustration  all  the  important  modern  decisions, 
and  such  of  the  more  ancient  ones  as  are  retained  in 
the  Eevised  Eeports,  are  cited ;  so  that  the  reader  is 
enabled  to  see,  at  a  glance,  what  the  author  conceives 
to  be  the  laio  {i.e.,  the  principle)  governing  any  particular 
point ;  he  is  then  further  presented  with  a  series  of 
decided  cases  which  prove,  illustrate,  and  explain  the 
application  of  that  principle ;  and  further,  in  the  foot- 
notes, he  is  referred  to  other  authorities  if  he  desires 
to  make  an  exhaustive  search. 

For  the  examples,  modern  cases  have  been  chosen  in 
preference  to  ancient  ones,  because,  as  has  been  truly 
said,  "  the  rules  of  Courts  of  Equity  are  not,  like  the 
rules  of  the  Common  Law,  supposed  to  have  been 
established  from  time  immemorial.  It  is  perfectly 
well  known  that  they  have  been  established  from  time 
to  time — altered,  improved  and  refined  from  time  to 
time.  The  doctrines  are  progressive,  refined,  and 
improved  ;  and  if  ive  loant  to  hnoiv  tvhat  the  rules  of 
Equity  are,  ice  must  look  rather  to  the  more  modern  than 
the  more  ancient  cases  "  (6). 

For  reasons  above  stated,  it  is  hoped  (and  perhaps 

in   this  Preface   to   the  Seventh  Edition  it  may   be 

permissible  to  say,  believed)  that  this  Work  has  proved 

of  some  use  to  practitioners. 

Like  most  law  books  this  one  has  grown  larger  in 

{a)  13  Ch.  D.  712. 

(6)  Per  Sir  Geokge   Jessel,  M.R.,  in  Be  Eallett,  EnaichbuU  v. 
Eallett,  13  Ch.  D.,  at  p.  710. 
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each  successive  edition.  Up  to  and  including  the 
last  edition  the  author  attempted  to  make  it  a  book 
fitted  not  only  for  the  requirements  of  the  practitioner 
but  also  for  those  of  the  student.  He  has,  however, 
now  come  to  "the  parting  of  the  ways,"  and  having  to 
choose  one  path  or  the  other,  has  elected  to  devote 
it  to  the  practitioner.  If,  however,  there  should  be 
any  demand  by  students  for  an  abridgment,  the  author, 
(while  unable  to  undertake  such  a  work  himself),  has 
consented  to  an  abridgment  being  written  by  some 
other  qualified  person. 

Since  the  last  edition  was  published  an  attempt  has 

been  made  to  codify  the  law  of  trusts,  the  Bill  being 

admittedly  founded  to  a  large  extent  on  this  work. 

The  author  cannot  help  thinking  that  the  gentlemen 

responsible  for  this  Bill  would  have  done  better  to 

devote  their  superfluous  energy  to  the  amendment  of 

the  law  of   trusts,  rather  than   to   crystallising   into 

hard  statute  law  the  existing  decisions  with  all  their 

imperfections,  anomalies,   and  absurdities  left  intact. 

As   matters   stand,  the   elastic   nature  of  Equity   (as 

above  jjointed  out  by  Sir  G.   Jessel,  M.E.)  enables 

modern  judges  to  "refine  and  improve,"  i.e.,  to  brush 

aside   the   more  monstrous  decisions  of  the  past,  by 

making  astute  distinctions  which  would  be  impossible 

were  they  bound  by  a  Statutory  Code.     The  law  of 

trusts  is  anomalous  in  this,   that  it  imposes  upon  a 

gratuitous  agent  (who  in  practice  is  very  often  quite 

unable  to  refuse  the  office)   a  degree  of  care  and  a 

responsibility  for  the  acts  and  defaults  of  himself  and 

others,  which  no  other  gratuitous  agent  is  called  upon 

to  bear.      Founded   originally  on  conscience,  by  the 

Clerical   Chancellors,  it  is   even   now  unduly   severe 

upon  the  natural  failings  of  ordinary  men.     The  law 

is,  however,  still  undergoing  a  process  of  evolution, 
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and  trustees  are  no  longer  dealt  with  in  the  merciless 
fashion  of  a  century  ago.  But  much  still  remains 
to  be  done.  For  instance,  how  can  the  rule  be 
defended,  which  gives  beneficiaries  the  right  of 
making  a  profit  out  of  a  breach  of  trust  committed 
by  a  perfectly  honest  trustee  (perhaps  some  old  lady 
utterly  ignorant  of  business)  who  has  inadvertently 
invested  in  a  wrong  stock,  by  giving  them  the  option 
either  to  recover  the  amount  required  to  purchase 
the  exact  sum  of  right  stock  which  would  have  been 
acquired  if  the  trustee  had  obeyed  the  trust,  or,  if  the 
right  stock  has  depreciated,  to  call  upon  the  trustee  to  make 
good  the  fidl  original  amount  of  the  trust  fund  1  Why, 
too  (seeing  that  the  measure  of  a  trustee's  liability  is 
the  loss  to  the  estate),  should  not  an  honest  trustee  be 
allowed  to  set  ofi^  a  gain  on  one  breach  of  trust  against 
a  loss  on  another  ?  The  difficulties  and  dangers  that 
beset  a  benevolent  trustee  who  consents  (for  no  benefit 
to  himself)  to  purchase  the  interests  of  one  of  his  bene- 
ficiaries, might  also  well  be  mitigated ;  while  (having 
regard  to  the  principle  that  the  wishes  of  a  settlor  are 
not  regarded,  but  merely  the  rights  which  he  has  con- 
ferred on  the  beneficiaries),  what  reasonable  argument 
is  there  against  candidly  authorising  the  Court,  where 
all  adult  beneficiaries  are  unanimous,  to  make  orders 
binding  the  interests  of  infants  or  unborn  persons 
if  convinced  that  they  will  be  benefited,  just  as  it 
may  now  bind  the  interests  of  a  married  woman 
restrained  from  anticipation  ?  Surely  the  judgment 
of  a  Chancery  judge  on  such  a  question,  after  the 
event,  is  incontestably  superior  to  the  crude  and 
imperfect  foresight  of  some  ignorant  testator  or  his 
unskilful  adviser,  or  even  of  those  most  competent 
jackals  of  the  Chancery  practitioner,  the  local  curate 
or  the  parish  clerk.     No  doubt  of  late  years  learned 
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Judges  are  tentatively  enlarging  their  jurisdiction  as  to 
this,  by  purporting  to  sanction  so-called  compromises 
on  behalf  of  infants,  even  where  it  is  clear  that  if  the 
case  wexe  argued  there  vs^ould  be  nothing  to  compro- 
mise. But  that  is  only  adding  one  more  legal  fiction  ; 
and  is  not  always  available,  especially  where  land  is 
concerned.  Lastly,  a  good  Bill  on  repairs  of  trust 
property  would  be  a  Godsend,  if  it  put  an  end  to  the 
subtleties,  uncertainties,  and  unreasonable  anomalies 
of  the  existing  law. 

It  is  therefore  humbly  suggested  that  would-be 
legislators  on  Trusts  would  do  well  to  put  the  law 
on  a  reasonable  business  footing,  before  adventuring 
upon  Codification. 

The  authorities  in  this  edition  are  noted  up  to  and 

including    the    April,     1912,    numbers    of    the    Law 

Reports. 

AETHUE  UNDEEHILL. 

Lincoln's  Inn, 

20th  April,  1912. 
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Art.    1. — Definitions   of  Trust,   Trustee,  Trust  Property, 
Beneficiary,  and  Breach  of  Trust. 

A  trust  is  an  equitable  obligation  binding  a  person 
(who  is  called  a  trustee),  to  deal  with  property  over 
which  he  has  control  (which  is  called  the  trust  pro- 
perty), for  the  benefit  of  persons  (who  are  called  the 
beneficiaries  or  cestuis  que  trusts),  of  whom  he  may 
himself  be  one,  and  any  one  of  whom  may  enforce  the 
obligation.  Any  act  or  neglect  on  the  part  of  a  trustee 
which  is  not  authorised  or  excused  by  the  terms  of  the 
trust  instrument,  or  by  law,  is  called  a  breach  of  trust. 

More  than  one  definition  of  a  trust  is  to  be  found  in  the  Comparison 
recognised  text  books ;  but  none  of  these  learned  and  aefinftfon  ^^ 
excellent  works  contains  a  definition  which  is  altogether  with  others. 
satisfactory. 

The  late  Mr.  Lewin,  in  his  treatise  on  Trusts,  adopts  Lord  Lord  Coke's 
Coke's  definition  of  a  use  as  equally  applicable  to  a  trust  <isfii'*i°'i- 
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namely,  "  a  confidence  reposed  in  some  other,  not  issuing 
out  of  the  land,  but  as  a  thing  collateral,  annexed  in  privity 
to  the  estate  of  the  land,  for  which  cestui  que  trust  has  no 
remedy  but  by  subpoena  in  Chancery."  This,  however,  is 
applicable  to  real  estate  only,  and  certainly  not  to  trusts  of 
choses  in  action,  the  equities  attaching  to  which  are,  generally 
speaking,  not  merely  collateral.  The  expression  "  some 
other  "  is  also  apt  to  mislead,  and  to  convey  the  erroneous 
impression  that  the  trustee  must  be  some  other  than  either 
the  person  who  creates  the  trust,  or  the  beneficiary  under  it. 
Then,  so  far  as  the  remedy  is  concerned,  the  Court  of 
Chancery  no  longer  exists,  and  all  branches  of  the  High 
Court  take  cognizance  of  equitable  rights,  although  the 
Chancery  Division  is  the  proper  branch  in  which  to  enforce 
express  trusts. 

Another  eminent  author,  the  late  Mr.  Spence,  defines  a 
trust  as  "  a  beneficial  interest  in,  or  beneficial  ownership  of, 
real  or  personal  property,  unattended  with  the  possessory 
or  legal  ownership  thereof  "  ;  and  this  definition  was  adopted 
by  the  late  Mr.  Snell,  and  the  late  Judge  Josiah  Smith, 
in  their  respective  works  on  Equity.  An  almost  similar 
definition  is  given  by  Mr.  Justice  Story,  in  his  compre- 
hensive work  on  Equity,  where  he  says :  "  A  trust  may  be 
defined  to  be  an  equitable  right,  title,  or  interest  in  pro- 
perty, real  or  personal,  distinct  from  the  legal  ownership 
thereof." 

These  definitions,  however,  do  not  seem  to  be  definitions  of 
a  trust  at  all,  but  rather  of  the  beneficial  interest  of  persons  in 
whose  favour  a  trust  is  created. 

Mr.  H.  A.  Smith  in  his  "Principles  of  Equity  "  also  points 
out  that  Mr.  Spence's  definition  omits  to  take  account  of  the 
most  important  class  of  trusts,  viz.,  special  trusts,  in  which  the 
object  of  the  trust  is  the  performance  of  some  particular  duty, 
rather  than  the  vesting  of  beneficial  ownership  in  some  person 
other  than  the  legal  owner ;  and  he  defines  a  trust  as  "  a 
duty,  deemed  in  equity  to  rest  on  the  conscience  of  a  legal 
owner."  This  definition,  although  decidedly  superior  to  those 
hitherto  discussed,  is  nevertheless  not  quite  accurate,  being 
both  too  wide  and  too  narrow.  It  is  too  wide;  because  it 
would  be  almost,  if  not  quite,  as  good  a  definition  of  any  other 
equitable  obligation.  It  is  too  narrow  ;  because  a  person  may 
be  a  trustee,  without  being  the  legal  owner  of  property ;  e.g.,  he 
may  be  trustee  of  an  equity  of  redemption,  or  of  an  equitable 
interest  arising  under  another  trust,  or  even  of  an  expectancy. 
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The   present  writer  has  therefore  felt   himself  obliged   to       Art.  1. 
reject  all  these  definitions,  and  to  endeavour  to  construct  an  Nature  of  a 
independent  one.     And  in  doing  this  it  became  necessary  to  trust. 
consider  the  nature  of  a  trust. 

Sir  Frederick  Pollock,  in  his  learned  work  on  Contracts,  sir  F.Pol- 
considers  that  a  trust  is,  in  its  inception,  a  form  of  contract ;  ^°°^'^  "®^- 
but  admits  that  the  complex  relations  involved  in  a  trust 
cannot  be  conveniently  reduced  to  the  ordinary  elements  of  a 
contract,  and  that  there  is  sufficient  justification  for  the  course 
adopted  by  all  English  writers  of  treating  trusts  as  a  separate 
branch  of  law.  There  is,  however,  a  radical  distinction 
between  contracts  and  trusts,  viz.,  that  an  executed  trust  (as 
distinguished  from  a  contract  to  create  one)  can  only  be  enforced 
by  a  person  for  whose  benefit  it  was  made,  and  can  neither  be 
enforced  nor  released  by  the  person  who  created  it,  unless 
he  be  also  a  beneficiary.  On  the  other  hand,  as  is  shown 
later  on  in  Art.  8,  a  contract  can  only,  as  a  rule,  be  enforced 
or  released  by  the  parties  to  it.  A  trust  once  finally  created 
is  in  fact  the  equitable  eqidvalent  of  a  common  laiv  gift,  and  leaves 
no  right  in  the  creator  of  it,  as  such,  to  enforce  it.  Thus  if 
A.  vests  property  in  B.  in  trust  to  pay  the  income  to  C.  for  life 
and  after  C.'s  death  to  divide  the  capital  among  X.,  Y.,  and 
Z.,  then  C,  X.,  Y.,  and  Z.  can  together  (if  unanimous)  insist  on 
the  trustee  dividing  the  property  between  them  at  once,  notwith- 
standing the  protests  of  A.  This  quality  of  a  trust  is  one  which 
foreign  lawyers  find  great  difficulty  in  grasping.  It  has  fallen 
to  the  lot  of  the  present  writer  to  give  evidence  of  the  English 
Law  of  Trusts  for  use  in  French  courts,  which  had  a  great 
tendency  to  regard  a  trust  as  a  mandate  or  agency  created  by 
the  settlor  and  revocable  by  him,  whereas  the  very  opposite  is 
the  case,  the  trustee  being  rather  the  agent  of  the  beneficiaries 
collectively  and  having  no  duty  whatever  to  the  settlor. 
In  truth,  the  latter  is  a  donor,  the  beneficiaries  collectively 
the  donees,  and  the  trustee  a  sort  of  stakeholder  for  them. 

It  has  been  suggested  that  trusts  are  somewhat  analogous  to  Analogy  of 
that  class  of  common  law  cases  which  lies  on  the  border  line  ^^^^^  ^^^ 

bailments. 

between  contract  and  tort  (of  which  Coggs  v.  Bernard  (a)  is 
the  leading  instance),  the  principle  of  which  is  that  the 
confidence  induced  by  undertaking  any  service  for  another  is 
a  sufficient  legal  consideration  to  create  a  duty  in  its  perform- 
ance.    But  here  again  there  is  the  same  difference,  viz.,  that 

(a)  (1703)  2  Lord   Raymond,      v.  Metropolitam  District  Bail.  Co. 
909;     1    Sm.    Lead.     Gas.     173      (1880),  5  C.  P.  D.  157. 
(ed.   11);    and  see  also  Foulkes 
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the  duty  can  only  be  enforced  in  such  cases  by  the  party  at 
whose  request  the  service  was  undertaken. 

However,  whatever  a  trust  may  be  in  its  inception,  it 
radically  differs  from  all  other  duties  in  this,  that  prior  to 
recent  legislation  it  was  a  duty  which  could  not  be  enforced  at 
common  law,  and  was  only  enforceable  in  Chancery  on  the 
ground  that  a  breach  of  the  duty  was  so  unconscientious  as  to 
call  for  the  equitable  interference  of  the  Chancellor. 

It  is  therefore  convenient  to  regard  a  trust  as  "an 
obligation,"  that  is  to  say,  "a  tie  of  equity  {vinculum juris), 
whereby  one  person  is  bound  to  perform  or  forbear  some  act 
for  another "  (b).  The  obligation  is  an  equitable  one,  and 
until  the  amalgamation  of  the  courts  of  common  law  and 
equity,  was  enforceable  only  in  courts  of  equity ;  and  although, 
by  recent  legislation,  all  courts  take  cognizance  of  trusts,  yet 
they  are  treated  as  equitable  rights  giving  rise  to  defences 
applicable  only  to  equitable  rights,  and  remediable  only  by 
equitable  remedies.  It  is  also  an  obligation  relating  exclu- 
sively to  property.  An  obligation  to  do  or  forbear  some  act 
not  relating  to  property  is  not  a  trust,  whatever  else  it  may 
be;  for  a  trust  is  purely  a  creature  of  equity,  and  equity 
concerns  itself  solely  with  property. 

It  is,  further,  an  obligation,  the  due  performance  of  which 
necessarily  implies  that  the  trustee  has  some  control  over  the 
property  which  is  the  subject  of  the  trust,  for  otherwise  he 
would  be  unable  to  deal  with  it  for  the  benefit  of  the 
beneficiaries ;  and  although,  as  will  be  seen  hereafter,  in 
the  case  of  simple  trusts,  the  control  is  merely  nominal  (con- 
sisting solely  in  the  trustee  being  the  custodian  of  the  legal 
title),  yet  some  scintilla  of  control  is  absolutely  necessary  to 
the  existence  of  a  trust. 

Persons  are  sometimes  called  trustees  who  are  not  so  in 
the  ordinary  sense,  e.g.,  trustees  for  purposes  of  the  Settled 
Land  Acts  and  trustees  of  strict  settlements  with  powers  of 
sale  to  be  carried  out  by  revocation  of  uses  and  new  appoint- 
ment. In  both  cases  such  persons  may  become  trustees  when 
they  receive  purchase-money,  or  when  they  exercise  the 
powers  confided  to  them ;  but  until  then,  they  are  not  trustees 
in  the  sense  in  which  the  word  is  used  in  this  work,  but  merely 
donees  of  powers. 

A  couple  of  examples  will  illustrate  the  above  remarks. 
A  testator  bequeaths  £1,000  to  A.,  upon  trust  to  invest  it  in 


(b'  Enoyc.  Brit.,  Art.  "  Obligation." 
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government  stock,  and  to  pay  the  dividends  to  B.  for  life,  and  Art.  1. 
after  B.'s  death  to  sell  the  stock  and  divide  the  proceeds  among 
B.'s  children.  A  trust  is  at  once  created  in  A.  In  other 
words,  he  is  under  an  equitable  obligation,  enforceable  by  B. 
or  his  children,  to  deal  with  the  £1,000  (the  trust  property) 
for  the  benefit  of  B.  and  B.'s  children  (the  beneficiaries) 
according  to  the  testator's  directions. 

A.,  by  deed,  declares  that  he  holds  £1,000  government 
stock,  standing  in  his  own  name  and  belonging  to  him,  in  trust 
to  pay  the  dividends  to  himself  for  life,  and,  after  his  death, 
upon  trust  to  pay  the  dividends  to  his  wife  for  life,  and,  after 
the  death  of  the  survivor  of  them,  upon  trust  to  sell  the  stock 
and  divide  the  proceeds  among  their  children.  Here  A.  is 
both  creator  of  the  trust,  trustee,  and  one  of  the  beneficiaries. 
If  he  were  the  sole  beneficiary,  the  trust  would  never  arise,  for 
a  man  cannot  enforce  a  trust  against  himself.  Or,  if  he 
became  such  by  surviving  his  wife  and  children,  and  becoming 
the  sole  personal  representative  and  next  of  kin  of  the  latter, 
it  would  cease,  because  the  trusteeship  would  merge  and  be 
extinguished  in  the  beneficial  ownership. 


Art.  2. — Definitions  of  Legal  and  Equitable  Estates. 

The  interest  of  a  beneficiary  in  trust  property  is 
called  an  equitable  estate  or  interest,  because  it  was 
originally  only  recognised  in  courts  of  equity.  A  legal 
estate  or  ownership,  on  the  other  hand,  is  that  proprie- 
tary interest  which  has  been  acquired  with  all  the 
formalities  which  are  required  by  the  common  or 
statute  law  for  conferring  perfect  ownership,  or  which 
has  devolved  by  legal  descent  or  devolution.  A  trustee 
usually,  but  not  necessarily  or  always,  has  the  legal 
ownership  of  trust  property. 

When  the  Judicature  Act  of  1873  (36  &  37  Vict.  c.  66)  was  Distinction 
first  passed,  it  was  thought  by  many  that  the  former  dis-  ji^portant 
tinctions  between  legal  and  equitable  estates  were  abolished, 
and  that  thenceforth  every  equitable  interest  would  be,  in  effect, 
a  legal  one.  Such  persons,  however,  overlooked  the  fact  that, 
even  if  the  fusion  of  law  and  equity  justified  the  application 
of  the  adjective  "  legal "  to  rights  and  interests  formerly 
ignored  by  the  common  law  and  invented  by  judicial  equity. 
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such  a  change  of  nomenclature  would  not  do  away  with  the 
fundamental  and  ineradicable  distinctions  which  exist  between 
legal  and  equitable  estates.  As  Lord  Sblborne  said,  in 
introducing  the  Judicature  Bill  into  the  House  of  Lords, 
"  if  trusts  are  to  continue,  there  must  be  a  distinction 
between  what  we  call  a  legal  and  an  equitable  estate.  The 
legal  estate  is  in  the  person  who  holds  the  property  for 
another;  the  equitable  estate  is  in  the  person  beneficially 
interested.  The  distinction  between  law  and  equity  is,  within 
certain  limits,  real  and  natural,  and  it  would  be  a  mistake  to 
suppose  that  what  is  real  and  natural  ought  to  be  disregarded, 
although  under  our  present  system  it  is  often  pushed  beyond 
these  limits  "  (c). 

The  old  legal  estate,  therefore,  still  subsists  ;  and  although 
equitable  estates  are  now  recognised  by  all  branches  of  the 
Supreme  Court  (and  may  therefore  in  a  sense  be  called  legal), 
it  has  been  found  more  convenient  to  retain  the  old  nomencla- 
ture, signifying,  as  it  does,  a  real  and  substantial  difference, 
which  would  still  exist,  even  although  the  terms  legal  and 
equitable  estates  were  abolished. 

It  must  not,  however,  be  assumed  that  the  estate  of  a  trustee 
is  always  legal.  The  estate  of  the  beneficiary  is  always  equit- 
able, so  long  as  the  trust  subsists ;  but  so  also  may  be  the 
estate  of  the  trustee.  For  instance,  the  trust  property  may 
consist  of  land  mortgaged  to  a  third  party.  In  that  case  the 
legal  estate  would  be  in  the  mortgagee,  an  equity  of  redemp- 
tion (which  is  a  purely  equitable  estate)  in  the  trustee,  and 
another  equitable  estate  in  the  beneficiary. 

The  difference  between  legal  and  equitable  estates  is  not 
merely  of  theoretical  interest.  In  cases  of  breach  of  trust  (as 
will  appear  later  on  in  this  treatise  (d)),  it  is  of  vital  import- 
ance, owing  to  the  maxim  that  "  Where  the  equities  are  equal 
the  law  prevails."  In  other  words,  where  a  question  of 
priority  arises  between  two  claimants,  each  of  whom  has  an 
equally  just  claim,  then,  if  one  of  them  has  the  legal  estate,  he 
will  be  preferred  to  the  other,  even  though  the  title  of  such 
other  arose  first  in  point  of  date(e). 


(c)  Hansard  (n.  s.).  Vol.  214, 
p.  333. 

(d)  Infra,  Art.  95. 

(e)  The  reader  who  is  desirous 
of  verifying  this  statement  is 
referred  to  the  following  cases 
which  have  arisen  since  the 
Judicature  Acts  came  into  opera- 


tion, viz.  :  Cave  v.  Cave  (1880), 
15  Ch.  D.  639  ;  Northern  Counties, 
etc..  Insurance  Co.  v.  Whipp 
(1884),  26  Ch.  D.  482  ;  Garnham 
V.  Slci/pper  (1885),  34  W.  R.  135  ; 
Taylor  v.  Blakelock  (1886),  32 
Ch.  D.  560 ;  Be  Vernon,  Ewens 
&  Co.  (1886),  33  Ch.  D.  402 ;  and 
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Legal  and  Equitable  Estates. 

To  take  a  few  examples :  A.  conveys  freeholds  by  a  formal  Art.  2. 
deed  of  grant  to  B.  in  fee  simple,  in  trust  to  receive  the  rents 
and  pay  them  to  C.  during  his  life,  and  after  C.'s  death  in 
trust  to  sell  the  land  and  divide  the  proceeds  among  C.'s 
children  equally.  Here  B.,  the  trustee,  would  have  the  legal 
estate.  According  to  the  old  doctrine  of  the  common  law,  he 
would  be  the  absolute  owner.  The  estates  of  C.  and  C.'s 
children,  on  the  other  hand,  are  equitable  ;  because  formerly 
they  were  only  recognised  by  courts  of  equity,  and  still  retain 
the  incidents  annexed  to  them  by  equity,  although  now 
recognised  by  all  courts. 

A.,  the  owner  of  a  copyhold  estate,  on  the  marriage  of 
his  daughter,  C,  covenants  with  her  and  her  intended 
husband  that  he  will  duly  vest  the  copyholds  in  B.,  upon 
trusts  similar  to  those  stated  in  the  last  illustration.  Here, 
until  the  copyholds  are  duly  surrendered  by  A.,  and  until  B.  is 
duly  admitted  tenant  on  the  court  rolls,  the  latter  has  a 
mere  equitable  estate,  although  he  is  trustee.  For  copy- 
holds can  only  be  conveyed  at  common  law  by  surrender 
and  admittance. 

A.,  by  will,  devises  a  freehold  estate  to  B.  in  fee  simple,  to 
the  use  of  C.  during  her  life,  and,  after  C.'s  death,  to  the  use  of 
B.,  his  heirs  and  assigns  for  ever,  in  trust  to  sell,  and  divide 
the  proceeds  among  C.'s  children.  Here,  by  virtue  of  the 
Statute  of  Uses,  the  legal  estate  is  split  up  into  a  life  estate  in 
C."(who  is  accordingly  a  legal  tenant  for  life,  and  not  a  mere 
beneficiary  under  a  trust),  with  remainder  to  B.  in  fee  simple. 
The  trust,  therefore,  is  a  trust  of  the  reversion,  and  does  not 
become  an  active  trust  until  the  death  of  C.  When  that  event 
happens,  the  trustee  steps  into  possession  of  the  rents  and 
profits,  and  his  fiduciary  duties  become  active. 


Art.  3. — Definitions  of  Express  and  Constructive  Trusts. 

Trusts  are  created  either  intentionally  by  the  act  of 
the  settlor  (in  which  case  they  are  called  express  trusts) 
or  by  implication  of  a  court  of  equity  where  the  legal 

Bee  also  as  to  the  value  of  a  legal      Dixon  v.  Brown  (1886),  32  Ch.  D, 
estate,  Fox  v.  BucUey  (1876);  3      597, 
Cb.    p.    508 J     and   Be   Brown, 


Preliminary  Definitions, 

Art.  3.  title  to  property  is  in  one  person,  and  the  equitable 
right  to  the  beneficial  enjoyment  of  it  is  in  another, 
in  which  case  they  are  called  constructive  trusts. 

As  in  other  branches  of  law,  it  is  sometimes  difficult  to  draw 
the  line  between  an  express  and  a  constructive  trust.  A  trust 
is  none  the  less  express  because  the  language  used  by  the 
settlor  is  ambiguous  or  clumsy,  if,  on  the  true  interpretation 
of  that  language,  the  court  comes  to  the  conclusion  as  a  matter 
of  fact  that  a  trust  must  have  been  intended.  Thus  words  of 
entreaty,  prayer,  or  expectation  (precatory  words)  may  be 
held  to  create  an  express  trust  if  on  the  whole  instrument  the 
court  considers  that  the  person  using  them  intended  them 
to  be  imperative  and  binding  (a).  Or  again  words  appar- 
ently imposing  a  condition  on  the  donee  of  property  may 
be  held  to  show  an  intention  to  create  a  trust  of  that 
property  and  not  merely  a  condition,  the  breach  of  which 
might  not  only  disappoint  the  party  breaking  it,  but  also 
the  person  in  whose  favour  the  apparent  condition  was 
imposed  (b). 

Even  a  power  conferred  on  another  to  distribute  property 
among  a  class  of  persons,  may  be  sufficient  to  indicate  an 
intention  to  create  a  trust  in  favour  of  those  persons,  in  the 
event  of  the  power  not  being  exercised,  where  there  is  no  gift 
over  in  that  event  (c).  But  perhaps  the  cases  nearest  to  the 
line  are  those  which  arise  out  of  what  are  called  resulting 
trusts.  Thus  where  the  creator  of  an  undoubted  express  trust 
does  not  effectually  deal  with  the  entire  beneficial  interest  {e.g., 
where  he  says  that  it  shall  be  held  in  trust  for  A.  for  life  with- 
out saying  what  is  to  happen  after  A.'s  death)  the  court  as  a 
question  of  interpretation  will  imply  that  he  intended  that  so 
much  of  the  beneficial  interest  as  was  not  disposed  of  should  be 
held  in  trust  for  the  settlor  himself.  On  the  other  hand,  where 
an  express  trust  fails  for  illegality,  there  can  be  no  such  implied 
intention,  and  in  such  cases,  although  there  may  be  a  resulting 
trust  for  the  settlor,  it  will  not  be  treated  as  an  express  but  as 
a  resulting  trust  (d). 

The  distinction  between  express  trusts  and  constructive 
trusts  is,  however,  only  important  in  practice  with  regard 
to    the    25th     section    of    the     Statute   of    Limitations   of 

(a)  See  Art.  7  (2)  (b),  infra.  Cas.  974,  984  ;  Patrick  v.  Simp- 

(6)  See  Art.  7  (2)  (c),  infra.  son  (1889),  24  Q.  B.  D.  128  ;  Conf. 

(c)  See  Art.  7  (2)  (a),  infra.  Be  Sands  to  Thompson  (1883),  22 

(d)  See  per  Lord  Cairns,  Cun-  Ch.  D.  at  p.  617. 
ningham  v.  Foot  (1878),  3  App. 
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William  IV.  (3  &  4  Wm.  IV.,  c,  27),  which  excepts  from 
its  operation  all  express  trusts.  It  is  therefore  intended 
in  this  work  for  the  sake  of  convenience  to  treat  all  resulting 
trusts  under  the  head  of  constructive  trusts,  as  it  would  be 
extremely  confusing  to  divide  them  into  such  as  depend  on 
intention  and  such  as  do  not. 

Some  writers  class  trusts  declared  by  words  of  prayer, 
desire,  hope,  or  the  like  (precatory  words)  as  "  implied  trusts." 
Others,  again,  class  what  are  known  as  resulting  trusts  (that 
is,  trusts  arising  by  implication  of  equity  in  favour  of  a  settlor 
where  an  express  trust  has  failed,  or  the  like)  as  "  implied 
trusts."  It  is  submitted,  however,  that  trusts  arising  from 
precatory  words  are  essentially  express  trusts — that  is  to  say, 
they  are  expressed,  although  in  ambiguous  and  uncertain 
language.  Eesulting  trusts,  on  the  other  hand,  are  sometimes 
constructive,  and  sometimes  express  in  the  sense  of  being 
intentional.  Moreover,  the  whole  of  the  law  as  to  express 
trusts  is  applicable  to  trusts  created  by  precatory  expressions 
or  implied  intention  ;  the  question  is  purely  one  of  interpreta- 
tion, and  there  is,  therefore,  no  justification  for  treating  them 
as  a  separate  and  distinct  class. 

A  few  illustrations  may  serve  to  make  the  matter  clearer. 

A.,  by  his  will,  devises  property  to  B.,  in  trust  for  C. ;  that 
is  an  express  trust. 

A.,  by  his  will,  gives  property  to  B.,  in  full  confidence  that 
he  will  apply  it  for  the  benefit  of  C.  and  her  children.  If,  on 
the  whole  will,  the  court  thinks  that  the  expression  of  con- 
fidence was  intended  to  be  imperative,  a  trust  will  be  created. 
Trusts  created  by  ambiguous  words  of  this  character  would 
be  called  by  some  writers  implied  trusts. 

A.,  by  his  will,  gives  property  to  B.  in  trust  for  C,  who  dies 
before  the  testator.  Here  the  trust  in  favour  of  C.  lapses  ; 
but,  as  it  is  obvious  that  the  testator  never  intended  that  B. 
should  have  the  beneficial  interest  in  the  property,  equity 
constructs  or  implies  a  trust  in  favour  of  A.'s  heir,  or  residuary 
devisee,  or  residuary  legatee,  as  the  case  may  require.  That 
is  an  example  of  that  species  of  "  constructive  trust "  which 
is  known  as  a  "resulting  trust,"  from  the  Latin  verb  resultare, 
to  spring  back. 

A  trustee  of  a  leasehold  house,  at  the  termination  of  the 
lease,  uses  his  position  to  induce  the  landlord  to  renew  the 
lease  to  him.  Here,  equity  regards  the  attempt  of  the  trustee 
to  snatch  a  personal  benefit  for  himself,  in  antagonism  to  his 
beneficiaries,  as  an  act  of  ill-faith,  and  will  consequently  decree 


Art.  3. 


Illustrations  : 
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Art.  3.  that  the  trustee  must  hold  the  new  lease  upon  the  same  trusts 
as  he  held  the  old  and  expired  one.  That  is  an  instance 
of  a  constructive  trust  which  is  not  a  resulting  one. 


Illustration 
of  simple 
trust. 


Illustration 
of  special 
trust. 


Art.  4. — Definitions  of  Simple  and  Special  Trusts. 

In  relation  to  the  nature  of  the  duty  imposed  on  the 
trustee,  trusts  are  divided  into  simple  and  special 
trusts : 

(a)  A  simple  trust  is  a  trust  in  vphich  the  trustee  is 

a  mere  passive  custodian  of  the  trust  property, 
with  no  active  duties  to  perform.  Such  a 
trustee  is  called  a  passive  or  custodian  trustee. 

(b)  A  special  trust  is  a  trust  in  which  a  trustee  is 

appointed  to  carry  out  some  scheme  particu- 
larly pointed  out  by  the  settlor,  and  is  called 
upon  to  exert  himself  actively  in  the  execution 
of  the  settlor's  intention.  The  trustee  of  a 
special  trust  is  called  an  active  trustee. 

A.  devises  property  unto  and  to  the  use  of  B.  in  trust  for  C. 
Here  the  trust  is  a  simple  trust,  as  the  only  duty  which  B.  has 
to  perform  is  to  convey  the  legal  estate  to  C. ;  and  B.  is  a 
passive  trustee. 

Again,  if  the  trust  had  been  during  C.'s  life  to  collect  the 
rents  and  profits,  and  to  pay  thereout  the  cost  of  repairs  and 
insurance,  and  to  pay  the  residue  of  such  rents  and  profits  to 
C.  during  his  life,  and  after  C.'s  death  to  hold  the  property  in 
trust  for  D.,  the  trust  would  have  been  a  special  trust  during 
the  life  of  C,  and  B.  would  have  been  an  active  trustee.  For 
the  trustee  during  that  period  would  have  had  active  duties  to 
perform.  But  upon  C.'s  death,  the  trust  would  have  become 
a  simple  trust,  and  B.  a  passive  trustee ;  inasmuch  as  the 
active  duties  originally  attached  to  the  trustee's  office  lapsed 
by  the  death  of  C,  and  the  only  duty  which  remained  was  to 
convey  the  legal  estate  to  D. 
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Art.  5. — Definitions  of  Executed  mid  Executory  Trusts.      ^^-  ^• 

Express  trusts  are  either  executed  or  executory. 

(1)  An  executed  trust  is  one  in  which,  the  limitations 
of  the  estate  of  the  trustee  and  the  beneficiaries  are 
perfected  and  declared  by  the  settlor  (/). 

(2)  An  executory  trust  is  either — 

(a)  an  agreement  or  covenant  for  the  subsequent 
execution  of  a  trust  instrument ;  or 

(b)  a  direction  or  declaration  (usually  in  a  will) 
giving  instructions  or  short  heads  from  which 
the  trustee  is  subsequently  to  model  a  formal 
settlement  (g). 


A  father  conveys  freeholds  to  trustees  upon  certain  trusts  instances  of 
in  favour  of  his  daughters,  and  also  covenants  to  surrender  executory^'^'^ 
copyholds  to  the  same  trustees,  to  be  held  by  them  on  similar  trusts, 
trusts.     Here  the  trust  of  the  freeholds  is  an  executed  trust ; 
for   the  estates  of  the  trustee  and  of  the  beneficiaries   are 
perfect,  and  nothing  more  requires  to  be  done.     The  trust  of 
the  copyholds,  on  the  other  hand,  is  an  executory  trust ;  for 
something  remains  to  be  done  in  order  to  perfect  the  settle- 
ment, viz.,  that  the  property  should  be  legally  vested  in  the 
trustees. 

So,  where  a  testator  by  will  gives  property  to  trustees,  in 
trust  to  cause  it  to  be  settled  on  his  daughter  in  strict  settle- 
ment, that  is  an  executory  trust ;  and  so  are  agreements  for 
settlements,  such  as  marriage  articles. 

(/)  Stanley  v.  Lennard  (1758),  Sackville  -  West  v.  Viscount 
1  Eden,  87.  Holmesdale  (1870),  L.  R.  4  H.  L. 

(g)  See  per  Cairns,   L.C,   in      543. 
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CHAPTER  I. 

INTRODUCTION. 

Art.  6. — Analysis  of  an  Express  or  Declared  Trust. 

(1)  In  order  that  an  express  trust  may  be  prima  facie 
binding  on  the  settlor  the  following  conditions  are 
essential. 

(a)  The  settlor  must  have  used  language  from  which 

the  court  finds,  as  a  fact,  an  intention  to  create 
a  trust  of  ascertainable  property  in  favour  of 
ascertainable  beneficiaries.  If  the  settled  pro- 
perty or  the  beneficiaries  cannot  be  ascertained 
with  certainty,  it  is  void  for  uncertainty  (/^). 

(b)  If  the  trust  be  voluntary  the   intention   must 

either  be  contained  in  a  will  or  codicil  or 
must  be  what  is  called  "executed,"  i.e.,  the 
settlor's  interest  in  the  property  must  have 
been  transferred  to  a  trustee  or  the  settlor 
must  have  declared  himself  a  trustee  of  it. 
An  executory  trust  {i.e.,  one  which  is  incom- 
plete and  requires  some  further  act  on  the  part 
of  the  settlor  or  his  representatives)  will  only 
be  binding  where  it  is  created  by  will  or 
codicil  or  the  settlor  has  agreed  to  create  it  by 

{h)  Art.  7. 


14  Inteoduction. 

Art.  6.  a   contract   based    on  valuable  consideration, 

in  which  case  the  Court  acts  on  the  maxim 
that  it  considers  that  done  which  ought  to  be 
done  ((')• 

(c)  The  trust  property  must  be  of  such  a  nature  as  to 

be  capable  of  being  settled  (h). 

(d)  The  object  of  the  trust  must  be  lawful  (l). 

(e)  The  settlor  must  have  complied  with  the  pro- 

visions of  the  law  as  to  evidence  (m). 

These  prima  ^  facie  essentials  will  be  examined  at 
length  in  Chapter  II. 

(2)  But  a  trust,  prima  facie  valid,  may  yet  be  im- 
peachable— 

(a)  By  the  settlor  or  his  sequels  in  title  by  reason  of 

his  incapacity  (n) ;  or  the  incapacity  of  the 
beneficiaries  (o) ;  or  by  reason  of  some  mistake 
made  by,  or  fraud  practised  on,  the  settlor,  at 
its  creation  [p)  ;  or 

(b)  By  the  settlor's  creditors,  by  reason  of  its  having 

been  made  with  a  fraudulent  intention  to 
defeat  or  delay  them  (g) ;  or  because  it 
infringes  the  provisions  of  the  Bankruptcy 
Acts  (r)  ;  or 

(c)  By  future  purchasers  of  the  property  from  the 

settlor  without  notice  of  the  trust,  where  the 
trust   property   is   land,    and   the    trust   was 
intended  by  the  settlor  to  defeat  the  claims  of 
future  purchasers  (s). 
These  latent  flaws  will  be  considered  in  Chapter  III. 

(3)  Lastly,  where  the  trust  is  executory  {t)  a  very 
liberal  construction  is  given  to  the  language,  so  as  to 
give  effect  to  the  manifest  intentions  of  the  settlor  {u). 
These  questions  of  construction  will  be  dealt  with  in 
Chapter  IV. 

(i)    Art.  8.  (m)  Art.  12.  (r)  Art.  16. 

(fc)  Art.  9.  (0)  Art.  13.  (s)  Art.  17. 

(i)    Art.  10.  (p)  Art.  14.  (<)  See  Art.  6,  supra. 

(m)Art.  11.  (a)  Art.  16.  («)  Arts.  18—25. 
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Art.  7. — Language  evincing  an  Intention  to  Create  a  Trust. 

(1)  No  technical  expressions  are  needed  for  the 
creation  of  an  express  trust  (a).  It  is  sufficient  if  the 
settlor  indicates  an  intention  to  create  a  trust,  and 
points  out  with  reasonable  certainty — 

(a)  the  trust  property  (6) ; 

(b)  the  beneficiaries  ;  and 

(c)  the  purpose  of  the  trust. 

(2)  Whether  an  intention  to  create  a  trust  is  suffi- 
ciently indicated  is  in  each  case  a  question  of  interpre- 
tation, and  may  even  be  inferred  from  the  context.  In 
particular : 

(a)  A  power  of  appointment  among  such  of  a 
class  as  the  donee  of  the  power  may  select  (c), 
unaccompanied  by  a  gift  over  in  default  of 
appointment  [cl),  may  raise  an  inference  that  a 

(a)  Dipple  v.  Corles  (1853),  11  extended  to  a  power  of  appoint- 

Hare,  183 ;    Oox  v.  Page  (1852),  ment    in    favour    of    a    single 

10  Hare,  163  ;    Moore  v.  Darton  individual,  sed  quwre,   Tweedale 

(1851),  4  De  G.  &  Sm.  517.  v.  Tweedale  (1878),  7  Ch.  D.  633 

(6)  EnigU  v.   Knight   (1840),  (see   infra,  p.   22) ;     Wheeler  v. 

3   Beav.    148,    affirmed,    H.   L.  Warner  (1823),  1  Sim.  &  St.  304. 

[sub   nom.  Knight  v.  Boughton)  (d)  Burro-nghY.  Philcox  (184cO), 

(1844),  11  01.  &  F.  at  p.  548,  and  5  Myl.  &  Cr.  72  ;    Orieveson  v. 

explained  hj  C.  A.  in  Be  Oldfield,  Kirsopp   (1838),   2   Keen,   653; 

OWfield  V.  OUfieU,  [1904]  1  Oh.  Brown  v.  Higgs  (1799),  4  Ves. 

549.  708. 

(c)  This    principle    has    been 
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^^^-  trust  was  intended  in  favour   of  the  class  in 

default  of  appointment  if  there  appears  to  be  a 
general  intention  to  benefit  the  objects  of  the 
power  (e). 

(b)  A  gift  by  will  to  a  person,  followed  by  precatory 

words  expressive  of  the  donor's  request, 
recommendation,  desire,  hope  or  confidence, 
that  the  property  will  be  applied  in  favour  of 
others,  may  create  a  trust,  if,  on  the  whole 
will,  it  appears  that  the  testator  intended  the 
words  to  be  imperative  (/).  The  current  of 
modern  authority  is,  however,  against  constru- 
ing precatory  words  as  imposing  trusts  (g). 

(c)  A  devise  or  bequest  "  upon  condition"  or  "to 

the  intent "  that  a  benefit  may  be  conferred 
on  another,  may  create  a  trust  for  that  other 
if,  on  the  whole  will,  the  court  comes  to  the 
conclusion  that  a  trust,  and  not  a  charge 
merely,  or  a  condition  entailing  forfeiture,  was 
intended  (h). 

(d)  A  contract  to  create  a  trust  of  which  specific 

performance  would   be  ordered,  is  considered 

to  be  an  executory  trust  conferring  on  parties 

who   could   sue  for  specific  performance  the 

same  rights  and  imposing  the  same  liabilities 

as  if  the  contract  had  been  actually  performed ; 

and  a  direction  in  a  will  that  a  trust  deed  shall 

be  executed  has  the  same  eifect  (i). 

(3)  On  the  other  hand,  persons  to  whom  payments 

are  directed  to  be  made  by  trustees,  are  not  necessarily 

beneficiaries,  and  cannot  enforce   such   directions   if 

their  object,  as  gathered  from  the  whole  instrument, 

was  not  to  confer  benefits  on  the  payees,  but  to  facili- 

(e)  Be      Weelces'      Settlement,  [1895]  1  Ch.  373  ;    [1895]  2  Ch. 

[1897]  1  Ch.  289.  370,  and  cases  there  cited ;  and 

(/)  See     Mussoorie     Bank     v.  MussoorieBanhv.Haynm-  (\9i?i2), 

Baynor  (1882),  7  App.  Cas.  321.  7  App.  Gas.  321. 

ig)  Be     Biggies,     Gregory     v.  (h)  See     iUustratious,      infra, 

Edmondson  J,1888),    39    Ch.    D.  under  paragraph  (2)  (c). 

253  ;    Be  A'dams  and  Kensington  (i)  See      illustrations,      infra. 

Vestry  (-1884),   27   Ch.   D.    394  ;  under  paragraph  (2)  (d). 


Be  Hq/tihilton,  Trench  v.  Ha/milton, 


/ 
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tate  the  administration  of  the  trust  or  to  relieve  the      Art.  7. 
settlor  himself  of  trouble  or  inconvenience. 

Paragraph   (1). 

The  latitude  of  expression  allowed  to  the  creator  of  a  trust  Reasons  for 
is  an  instance  of  the  maxim  that  "  Equity  regards  the  inten-  ^jg^^"^*^ 
tion  rather  than  the  form."   Wherever  the  intent  is  apparent, 
it  will  (other  matters  being  in  order)  be  carried  into  effect, 
however  rudely  or  elliptically  it  may  have  been  expressed. 

Of  course,  the  words  "  in  trust  for,"  or  "  upon  trust  to,"  are 
the  most  proper  for  expressing  a  fiduciary  purpose  ;  but 
wherever  a  person  vests  property  in  another  and  shows  an 
intention  that  it  is  to  be  applied  for  the  benefit  of  third 
parties  who  are  safficiently  pointed  out,  an  express  trust  will  Express 
be  created,  whatever  form  of  words  may  have  been  used.  For 
instance,  A.  devises  or  grants  freehold  lands  unto  and  to  the  use 
of  B.,  and  "  directs  "  him  to  sell  it  and  pay  the  proceeds  to  C, 
or  directs  him  to  apply  the  property  for  the  benefit  of  C.  In 
all  these  cases  a  trust  is  created  in  favour  of  C.  (fc),  although 
the  word  "  trust  "  is  not  used. 

Moreover,  where  a  trust  is  clearly  intended,  then  (subject  to  No  trustee 
the  rules  as  to  voluntary  trusts  set  forth  in  Art.  8,  infra),  the  ii^med. 
mere  omission  to  appoint  a  trustee  will  not  invalidate  the 
trust ;  for  equity  never  allows  a  trust  to  fail  for  want  of  a 
trustee.  Thus,  before  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  where  money  was  bequeathed  to  a 
married  woman  for  her  separate  use,  the  executors  were 
regarded  in  equity  as  trustees  for  the  wife  ;  because  the 
intention  to  create  a  trust  (by  which  alone  the  separate  use 
could  have  any  effect)  was  clear  (I). 

Again,  if  before  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  Direction  in 
c.  65),  a  testator  directed  a  sale  of  lands  and  a  division  of  the  fand^ihalf 
proceeds,  but  named  no  person  to  sell,  and  did  not  in  terms  be  sold, 
devise  the  property,  it  descended  at  law  to  his  heir ;  but  the 
latter  was  regarded  in  equity  as  a  mere  passive  trustee,  who 
was  bound  to  convey  the  legal  estate  to  trustees  appointed  by 
the  court  for  the  purpose  of  carrying  out  the  trust  (m).     In 
cases   since   the   Land   Transfer   Act,   1897,   however,   it    is 

(fe)  White  V.  Briggs  (1848),  2  (1877),  4  Ch.  D.  882;    and  see 

Ph.  583.  Bermet  v.  Davis  ( 1725),  2  P.  Wms. 

(l)  Bollfe    V.    Budder    (1725),  316. 

Bunb.  187  ;   Tappendeny.  Walsh  (m)  Bobson  v.  Flight  (1865),  4 

(1811),  1  PhiUimore,  352;    Pri-  DeG.  J.  &S.  608  ;  PittY.Pelham 

chard  v.  Ames  (1823),  Turn.  &  (1670),  Preem.  Ch.  Cas.  134. 
Kuss.    222 ;      €h-een    v.     Garlill 
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Express  ok  Declared  Trusts. 


Art.  7. 


Failure  of 
trustee. 


Trusts 

intended  may- 
yet  be 
void  for 
uncertainty. 


Illustrations 
of  uncer- 
tainty as  to 
the  property. 


apprehended  that  the  personal  representatives  of  the  testator 
would  be  the  persons  to  sell  the  property  if  of  freehold  tenure. 

So  if  the  trustee  appointed  fails,  either  by  death  (n),  or 
disclaimer  (o),  or  incapacity  (p),  or  otherwise  (q),  the  trust 
does  not  fail,  but  fastens  upon  the  conscience  of  any  person 
(other  than  a  purchaser  for  value  without  notice)  into  whose 
hands  the  property  comes  (r)  ;  and  such  person  holds  it  as  a 
passive  trustee,  whose  only  duty  is  to  convey  it  to  new  trustees 
when  properly  appointed  (s). 

However,  intention  to  create  a  trust  is  not  of  itself 
sufficient  (even  where  the  most  direct  and  imperative  words 
of  confidence  are  used  (i)),  if  either  the  property,  or  the  persons 
to  be  benefited,  or  the  way  in  which  they  are  to  be  benefited 
be  not  indicated  with  reasonable  certainty  (i). 

Thus  where  a  testator  gives  property  to,  or  in  trust  for,  his 
wife,  and  directs  that  such  part  of  it  as  may  not  he  required  by 
her  shall,  after  her  death,  be  held  in  trust  for  his  children,  the 
latter  trust  is  void  for  uncertainty,  for  no  one  can  say  how  much 
the  wife  may  or  may  not  require  [u). 

On  similar  grounds,  directions  to  a  legatee  "  to  remember  " 
certain  persons  (x),  or  "  to  give  what  should  remain  at  her 
death"  (y),  or  "to  reward  very  old  servants  and  tenants 
according  to  their  deserts  "  (z),  or  (after  an  absolute  gift  to  a 
wife)  a  direction  that  at  her  death  "  such  parts  of  my  estate  ' 
as  she  shall  not  have  sold  or  disposed  of"  should  be  held 
in  trust  for  certain  other  persons  (a),  have  all  been  held  void 
for  uncertainty  in  the  property. 


(to)  Moggridge  v.  Thaekwell 
(1729),  3  Bro.  C.  C.  517  ;  Att.-Oen. 
V.  Lady  Downing  (1766),  Ambl. 
550  ;  Tempest  v.  Lord  Catnoys 
(1866),  35  Beav.  201. 

(o)  Boison  V.  Flight  (1865),  4 
De  G.  J.  &  S.  608. 

(p)  Sonley  v.  Clochmahers  Co. 
(1780),  1  Bro.  C.  C.  81. 

(q)  Att.-Oen.  v.  Stephens  {183^), 
3  Myl.  &  K.  347. 

(r)  See  per  Wilmot,  C.J., 
Att.-Oen.  V.  Lady  Downing  (IT 61), 
Wilmot's  Opinions  and  Judg- 
ments, at  pp.  21,  22. 

(s)  Bobson  V.  Flight  (1865),  4 
De  a.  J.  &  S.  608. 

(i)  See  Mussoorie  Bank  v. 
Baytior  (1882),  7  App.  Cas.  at 
p.  331. 

(u)  Per  Sir  A.  Hobhouse,  in 
3Iv,ssoorie  Banlc  v.  Baynor  (1882), 
7  App.  Cas.  at  p.  331  ;    and   see 


Pope  V.  Pope  (1839),  10  Sim.  1 ; 
and  Fade  v.  Fade  (1820),  5 
Madd.  118. 

(x)  Bardswell  v.  Bardswell 
(1838),  9  Sim.  319. 

iy)  Parnall  v.  Parnall  (1878), 
9  Ch.  D.  96  ;  Sprange  v.  Barnard 
(1789),  2  Bro.  C.  C.  585;  Tibbits 
V.  Tibbits  (1816),  19  Ves.  657; 
Pope  V.  Pope  (1839),  10  Sim.  1. 

{g)  Knight  v.  Knight  (1840), 
3  Beav.  148  ;  and  see  Stead  v. 
Mellor  (1877),  5  Ch.  D.  225. 

(a)  Be  Jones,  Bichards  v.  Jones 
[1898]  1  Ch.  438,  distinguished 
in  Be  Sanford,  Sanford  v.  San- 
ford,  [1901]  1  Ch.  939.  For 
other  examples  of  trusts  void  for 
uncertainty  in  the  property,  see 
Sale  V.  Moore  (1827),  1  Sim.  534  ; 
Hoy  V.  Master  (1834),  6  Sim. 
568;  GuHis  v.  Bippon  (1820), 
5  Madd.  434  ;   Cowman  v,  Harri- 
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The     same    principle    is    equally    applicable    where    the       -A-^t.  7. 
uncertainty  arises  (b)  in  relation  either  to  the  persons  intended  rtaintv 

to  be  benefited,  or  to  the  way  in  which  (c),  or  the  period  for  which,  as  to  the 
the  property  is  to  be  dealt  with  for  their  benefit.      In  all  such  ^^^"f^^j^t^f ' 
eases  the  trust  is  void  (d).  way  in  which 

Thus  where  a  testatrix  bequeathed  ^500  to  trustees  to  be  •g''tJ'b°P^^*^ 
applied  in  keeping  up  a  tomb  until  the  expiration  of  the  period  applied, 
of  twenty-one  years  from  the  death  of  the  last  survivor  of  all 
persons  living  at  her  death,  it  was  held  that,  quite  apart  from 
any  question  whether  the  rule  against  perpetuities  was 
infringed,  the  trust  was  void  for  uncertainty,  as  it  would  be  im- 
possible to  ascertain  when  the  last  life  would  be  extinguished  (e). 

Cases  in  which  this  question  of  uncertainty  has  arisen  have, 
in  recent  years,  come  before  the  courts  in  relation  to  attempts 
on  the  part  of  testators  to  create  discretionary  trusts  in  favour 
of  vague  objects  of  benevolence  not  falling  within  the  legal 
definition  of  charities.  As  Lord  Halsbury  remarked  in 
Grimond  v.  Grimond  (,/') :  "  The  testator  here  has  not  given  a 
class  from  which  he  allowed  his  trustees  to  select  individually, 
but  he  has  left  his  directions  so  vague,  that  it  is  in  effect  giving 
some  one  else  power  to  make  a  will  for  him  instead  of  making 
a  will  for  himself,  which  I  conceive  to  be  the  objection  always 
entertained  where  the  directions  are  so  extremely  vague  that 
you  cannot  say  what  it  is  that  the  testator  meant.  In  this 
case  the  testator  has  not  made  any  will  himself,  he  has 
allowed  some  one  else  to  make  a  will  for  him  after  his  death, 
and  that  the  law  will  not  allow."  In  that  case  the  testator  had 
directed  his  trustees  to  divide  a  portion  of  his  residuary  estate 
among  "  such  charitable  oj-  religious  institutions  and  societies 
as  they  might  select."  This  was  held  to  be  void  for  uncertainty. 
If  the  power  had  been  in  favour  of  charitable  objects  only,  the 
trust  would  have  been  good,  because  the  Attorney-General 
could  have  enforced  the  charitable  trust  and  the  Court  could 
have  directed  a  scheme ;  but  being  partly  for  charitable 
objects  and  partly  for  objects  not  charitable,  the  beneficiaries 

son  (1852),  10  Hare,  234;    and  [1901]  1  Ch.  936. 

Oreen    v.     Marsden     (1853),     1  (/)  [1905]  A.  C.  124.    See  also 

Drew.  646.  Blair  v.  Duncan,  [1902]  A.  C.  37 

(6)  See    Doe     d.     Eayter    v.  ("  charitable  or  public ") ;   Ellis 

Joinville   (1802),    3    East,    172;  v.   Selby   (1836),   1  Myl.   &   Cr. 

Thomas    v.    Thomas    (1796),    6  286  ("charitable    or    other"); 

T.  R.  671.  Be  Jarman's  Estate,  Leavers  v. 

{c)&eeBriggs V.Hartley {1850),  Clayton  (1878),   8  Ch.  D.   584; 

19  L.  J.  Ch.  416.  and    Be    Macduff,    Macduff    v. 

{d)  See    Thomason    v.    Moses  Macduff,     [1896]     2     Ch.     451 

(1842),  5  Beav.  77.  ("charitable  or  benevolent"). 

(e)  Be  Moore,  Prior  v.  Moore, 

c2 
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ExPEESs  OR  Declared  Trusts. 


Art.  7. 


Dncertainty 
by  reason  of 
accident. 


Difference 
between 
uncertainty 
as  to  the 
property  and 
uncertainty 
as  to  bene- 
floiaries  or 
the  details  of 
the  trust. 


were  not  pointed  out  with  suf&cient  certainty.  Thus 
trusts  for  purposes  vaguely  described  as  "  benevolent "  ((/), 
"philanthropic"  (/t),  "  hospitable "  (i),  or  "generally  use- 
ful "  (k)  are  void  for  uncertainty  because  these  purposes 
might  be  satisfied  without  applying  any  part  of  the  fund  for 
charity.  So  that  the  Attorney-General  could  not  interfere  on 
behalf  of  charity,  and  no  other  person  could  interfere  because 
no  one  could  predicate  of  himself  that  he  was  a  beneficiary  (l). 
On  the  other  hand,  trusts  for  purposes  "  charitable  aiid 
pious  "  (?)i),  "  charitable  and  deserving  "  (n),  "  religious  and 
charitable "  (o)  have  been  upheld,  for  in  such  cases  the 
purposes  are  not  alternatively  charitable  or  not  charitable  as 
the  trustee  may  decide,  but  are  confined  to  charities  of  a 
particular  class. 

A  curious  example  of  uncertainty  in  regard  to  the  property  is 
afforded  by  the  case  of  Boyce  v.  Boyce  (p).  There  a  testator 
devised  all  his  houses  in  Southwold  to  trustees,  in  trust  for 
his  wife  for  life,  and  after  her  death  in  trust  to  convey  one  of 
them,  whichever  she  might  choose,  to  his  daughter  Maria  in 
fee,  and  to  convey  the  others  to  his  daughter  Charlotte  in  fee. 
Maria  died  in  the  testator's  lifetime  and  therefore  could  not 
choose  any  particular  house,  and  it  was  held  that  in  conse- 
quence the  trust  in  favour  of  Charlotte  was  void  for 
uncertainty. 

There  is,  however,  an  important  difference  to  be  noted 
between  trusts  void  for  uncertainty  as  to  the  pro'perty,  and 
those  void  for  uncertainty  as  to  the  beneficiaries,  or  as  to  the 
way  in  which  the  property  is  intended  to  be  applied  for  their 
benefit.  Where  it  is  held  that  there  is  uncertainty  as  to  the 
property  intended  to  be  settled,  it  is  obvious  that  no  further 
question  can  arise ;  for  if  there  is  no  property  capable  of 
identification  there  is  nothing  to  litigate  about.  But  where 
the  property  is  described  with  sufficient  certainty,  and  the 
words  actually  used,  or  the  surrounding  circumstances,  make 


(g)  Morice  v.  Bishop  of  Dur- 
ham (1804),  9  Ves.  399;  James 
V.  Allen  (1817),  3  Mer.  17  ;  Be 
Freeman,  Shilton  v.  Freeman, 
[1908]  1  Ch.  720. 

{h)  Re  Macduff,  Macduff  v. 
Macduff,  [1896]  2  Ch.  451. 

(i)  Be  Hewitt's  Estate,  Gates- 
head Corporation  v.  Hudspeth 
(1883),  53  L.J.  Ch.  132. 

(fc)  Kendall  v.  Granger  (1842), 
5    Beav.     300 ;      Be     Woodgate 


(1886),  2T.  L.  E.  674. 

(I)  See  Hunter  v.  Att.-Gen., 
[1899]  A.  C.  309. 

(m)  Att.-Gen.  y.Hemch  [1112), 
Ambl.  712. 

(to)  Be  Sutton,  -Stone  v.  Att.- 
Gen.  (1885),  28  Ch.  D.  464. 

(o)  Baker  v.  Sutton  (1836),  1 
Keen,  224 ;  Be  Scowcrofl, 
Ormrod  v.  Wilkinson,  [1898]  2 
Ch.  638. 

(p)  (1849)  16  Sim.  476, 
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it  clear  that,  although  the  donor  has  not  sufficiently  specified       Art.  7. 

the  objects  of  his  bounty  or  the  way  in  which  the  property 

was  intended  to  be  dealt  with,  yet  he  never  meant  the  trustee 

to  take  the  entire  beneficial  interest,  it  is  different ;  and  in 

such  cases  (which  are  treated  of  in  Division  III.)  the   law 

implies   a   resulting  trust  in  favour   of    the   donor    or    his 

representatives. 

Paeagbaph  (2)  (a). 

With  regard  to  trusts  created  by  words  empowering  Powers  in 
another  to  appoint  to  a  class,  with  no  gift  over  in  default  of  ]^^  nature  of 
appointment,  the  leading  illustration  is  Burnnuih  v.  Philcox  (q). 
There  a  testator  directed  that  certain  property  should  be  held 
in  trust  for  his  two  children  for  life,  with  remainder  to  their 
issue ;  and  declared  that  if  they  should  both  die  without  issue, 
the  survivor  of  them  should  have  power  to  dispose  of  the 
property  by  will  amongst  such  of  the  testator's  nephews 
and  nieces,  or  their  children  as  such  survivor  should  select. 
The  testator's  children  having  died  without  issue,  and  with- 
out any  appointment  having  been  made  by  the  survivor,  it 
was  held  that  a  trust  was  created  in  favour  of  the  testator's 
nephews  and  nieces,  and  their  children,  subject  only  to  a 
power  of  selection  and  distribution.  Lord  Cottenham  said : 
"  Where  there  appears  a  general  intention  in  favour  of  a 
class,  and  a  particular  intention  in  favour  of  individuals  of 
that  class  to  be  selected  by  another  person,  and  the  particular 
intention  fails  from  that  selection  not  being  made,  the  court  will 
carry  into  effect  the  general  intention  in  favour  of  the  class." 

So,  where  a  testator  gave  personalty  to  his  widow  for  life, 
and  to  be  at  her  disposal  by  her  will,  "  therewith  to  apply  part 
for  charity,  the  remainder  to  be  at  her  disposal  among  my 
relations, in  such  proportions  as  she  maybe  pleased  to  direct," 
and  the  widow  died  without  appointing  the  property,  it  was 
held  that  half  was  to  be  held  in  trust  for  charitable  purposes, 
and  the  residue  for  the  testator's  relatives  according  to  the 
Statutes  of  Distribution  (/•). 

The  fact  of  there  being  a  gift  over  in  default  of  selection  is,  Gift  over  in 
however,  fatal   to   any  irust   under   the   present   rule,   even  ^efauit  of 
although  the  gift  over  is  void  (s) ;  for  it  is  inconsistent  with  an  destroys 

implied  trust, 

(g)  (1840)  5  Myl.  &  Cr.  72.  401  ;    and  see  also  Be  Susanni       ^ 

(r)  Salusbury  V.  Denton  {1857),  (1877),  47  L.  J.  Ch.  65;    Butler 

3Kay&  J.529;  Be  Caplin{1865),  v.  Gi-ay  (1869),  L.  E.  5  Ch.  26  ; 

2  Dr.  &  Sm.  527  ;    LiUU  v.  Neil  and    Graft  v.    Adam   (1842),    12 

(1862),  10  W.  E.  592  ;    Gough  v.  Sim.  639. 

Bult       (1847),      16      Sim.      45,  («)  Be  Sprague.  Miley  v.  Gape 

affirmed    (1848),    17    L.    J.    Ch.  (1880),  43  L.  t.  236. 
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Express  or  Declared  Trusts. 


Art.  7. 


No  Implied 
trust  unless 
freneral  inten- 
tion to  benefit 
apparent. 


intention  to  benefit  the  class  unless  the  donee  of  the  power 
exercises  it.  But  a  residuary  gift  is  not  "  a  gift  over  "  for  this 
purpose  (i). 

Moreover,  even  where  there  is  no  gift  over,  there  must  be  a 
general  intention  apparent  to  benefit  the  class.  Thus,  in  Re 
Weekes'  Settlement  (u),  there  was  a  gift  to  the  testatrix's 
husband  for  life,  with  power  by  deed  or  will  to  dispose  of  the 
property  amongst  their  children.  Romee,  J.,  after  elaborately 
examining  all  the  decisions,  pointed  out  that  there  was  no 
(lift  to  such  of  the  class  as  the  husband  might  appoint,  but 
merely  a  bare  power  to  appoint  among  a  class,  and  that  the 
mere  giving  of  a  power  did  not  of. itself  show  that  general 
intention  to  benefit  the  class  which  was  apparent  in  cases 
where  the  selection  only  was  confided  to  the  donee  of  the 
power.  This  decision  appears  to  the  present  writer  to  be 
inconsistent  with  that  in  Tweedale  v.  Tweedale  (x),  which 
would  probably  not  now  be  followed. 


Precatoiy 
trusts  depend 
"wholly  on 
interpreta- 
tion. 


Earlier  cases 
show  a 
tendency 
to  construe 
precatory 
words  as 
imperative. 


Pakagkaph  (2)  (b). 

The  subject  of  precatory  trusts,  i.e.,  transfers  or  bequests 
of  property  to  another,  coupled  with  words  of  prayer,  entreaty, 
recommendation,  expectation,  or  the  like  (which  according  to 
ordinary  usage  would  not  bear  an  imperative  connotation),  is 
not  free  from  difficulty,  owing  to  the  conflict  between  the 
earlier  and  the  more  modern  decisions.  If,  however,  it  be 
borne  in  mind  that  this  question  is  not  one  of  law,  but  merely 
one  of  the  true  interpretation  of  the  document  which  contains 
the  precatory  words,  much  confusion  will  be  avoided.  Eegarded 
in  that  light,  and  applying  the  dictum  of  Lord  Lindlby,  that 
"  when  I  see  an  intention  clearly  expressed  in  a  will,  and  find 
no  rule  of  law  opposed  to  giving  effect  to  it,  I  disregard 
previous  cases,"  the  conflict  of  authorities  to  a  large  extent 
becomes  immaterial. 

Undoubtedly  the  earlier  cases  show  that  Chancery  judges 
were  formerly  in  the  habit  of  interpreting  precatory  words  as 
being  jjriin a.  facie  euphemistic  equivalents  for  more  imperative 
forms,  much  as  a  master  might  give  an  order  to  a  servant  in 
tlie  form  of  a  request  rather  than  that  of  a  command.  And 
historically  there  is  justification  for  this  view,  as  will  be  seen 
from  the  following  account  of  the  origin  of  precatory  Irusts. 

According  to  an  ancient  rule  of  Eoman  law,  the  appoint- 


(i)  He    Brierley,     Brierley    v. 
Brierley  (1894),  43  W.  R.  36. 
(-!*)  [1897]  1  Ch.  289  ;  and  see 


also  Garherryv.  M'Carthy  (1881), 
7  L.  R.  Ir.  328. 

{x)  (1878)  7  Ch.  D.  633. 
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ment  of  a  female  (even  an  only  child)  as  heir  was  forbidden.  Art.  7. 
In  order  to  evade  this,  it  became  the  practice  of  Eoman 
fathers  to  appoint  a  male  heir,  in  -whose  honour  they  could 
confide,  to  restore  the  property  to  the  testator's  daughter. 
Before  the  time  of  Augustus,  the  performance  of  these  trusts 
{fidei  commissa)  was  left  entirely  to  the  honesty  of  the  person 
trusted  ;  and  it  is,  therefore,  not  surprising  that  testators  used 
words  of  entreaty  or  prayer,  rather  than  of  command,  well 
knowing  that  the  fulfilment  of  their  wishes  was  dependent  on 
the  good  will  of  the  person  addressed.  Thus  we  find  that 
Eoman  testators  usually  adopted  such  forms  of  expression  as 
2Jeto,  rogo,  volo,  fidei  turn  committo,  and  the  like.  When,  in  the 
time  of  Augustus,  fidei  commissa  became  enforceable,  the 
question  arose  whether  wills  made  in  the  old  precatory  form 
were  to  be  considered  imperative ;  and  Justinian  settled  the 
point  by  ordaining  that,  where  the  intention  of  the  testator 
was  clear,  it  should  be  equally  effectual,  whether  it  was 
expressed  in  direct  or  in  precatory  language. 

Now  much  the  same  thing  happened  with  us.  Whatever 
may  have  been  the  origin  of  uses  (the  predecessors  of  trusts)  in 
England,  there  is  no  doubt  that,  at  an  early  stage,  they  were 
(on  the  Roman  precedent)  resorted  to  as  a  means  of  regaining 
the  power  of  devising  real  estate,  which  had  been  abolished 
by  the  Norman  kings.  The  property  was  given  during  the 
owner's  lifetime  to  a  friend,  who  undertook  to  hold  it  to  the 
use  of  the  owner  during  his  life,  and  after  his  death  to  such 
uses  as  he  might  appoint  by  will.  Not  only  did  the  courts  of 
common  law  refuse  to  enforce  these  uses,  but  they  were 
notoriously  used  for  some  time  before  even  the  Court  of 
Chancery  interfered ;  for  in  the  reign  of  Henry  IV.  the 
Commons  complained  that  many  feoffees  to  uses  (trustees) 
alienated  and  charged  the  property  confided  to  them,  for  which 
they  stated  that  there  zvas  no  remedy. 

Consequently  (as  in  the  case  of  the  Roman  fidei  commissa), 
a  non-enforceable  trust  would  naturally  be  created  by  the  use 
of  precatory  words  ;  and,  when  the  Chancellors  took  upon 
themselves  to  enforce  trusts,  they  would,  both  on  grounds  of 
reason  and  on  the  analogy  of  the  Eoman  precedents,  naturally 
regard  precatory  trusts  as  equivalent  to  those  created  by  more 
precisely  imperative  forms  of  expression.  The  custom  of 
regarding  precatory  expressions  as  imperative  having  been  thus 
once  established,  continued  to  be  observed  by  successive 
generations  of  judges  as  a  rule  of  interpretation,  long  after 
the    reasons    on   which    it   was    founded    had    disappeared. 
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Art.  7. 


Old  rule  and 
modern  rule 
as  to  pre- 
catory words 
contrasted. 


Authorities 
for  new  rule. 


However,  the  current  has  now  set  strongly  in  the  opposite 
direction. 

As  laid  down  in  the  older  cases,  the  rule  of  interpretation 
might  be  stated  thus :  If  a  gift  in  terms  absolute  ia  accom- 
panied by  a  desire,  wish,  recommendation,  hope,  or  expression 
of  confidence  that  the  donee  will  use  it  in  a  certain  way,  a 
trust  to  that  effect  will  attach  to  it  (j/).  But  of  late  the  dis- 
tinction between  positive  rules  of  law  and  so-called  rules  of 
interpretation  has  become  universally  recognised  by  the 
courts  {z),  and  the  modern  way  of  judging  whether  precatory 
expressions  were  intended  to  impose  enforceable  trusts  might 
be  stated  in  almost  precisely  opposite  terms  to  the  above,  viz. : 
If  a  gift  in  terms  absolute  is  accompanied  by  a  desire,  wish, 
recommendation,  hope,  or  expression  of  confidence  that  the 
donee  will  use  it  in  a  certain  way,  no  trust  to  that  effect  will 
attach  to  it,  unless  on  the  will,  as  a  whole,  the  court  comes  to 
the  conclusion  that  a  trust  was  intended  (a).  In  other  words,  it 
is  a  question  of  construction  of  the  particular  instrument,  and 
not  a  question  of  any  supposed  rule  of  courts  of  equity. 

As  LiNDLBY,  L.J.,  observed  in  Re  Hamilton,  Trench  v. 
Hamilton  (b) ,  "We  are  bound  to  see  that  beneficiaries  are 
not  made  trustees  unless  intended  to  be  made  so  by  their 
testator.  .  .  .  You  must  take  the  will  which  you  have  to 
construe,  and  see  what  it  means;  and  if  you  come  to  the 
conclusion  that  no  trust  was  intended,  you  say  so,  although 
previous  judges  have  said  the  contrary  on  wills  more  or  less 
similar  to  the  one  which  you  have  to  construe."  The  same 
view  was  expressed  later  by  Komee,  J.,  in  Re  Williams, 
Williams  v.  Williams  (c) :    "  The  rule  you  have  to  observe  is 


iy)  See  oases  cited  infra,  pp.  25 
— 26,  and  Malim  v.  Keighley 
(1795),  2  Ves.  Jun.  333,  529; 
Knight  v.  Knight  (1840),  3  Beav. 
148,  affirmed  (sub  nom.  Knight r. 
Boughton)  (1844),  11  CI.  &  F.  513. 

(4  See  per  Lord  Halsburt, 
Inderwieh  v.  Tatehell,  [1903] 
A.  C.  at  p.  122  ;  and  Scale  v. 
Bawlins,  [1892]  A.  C.  at  p.  343  ; 
per  LiNDLBT,  L.J.,  Be  Stone, 
Baker  v.  Stone,  [1895]  2  Ch.  196, 
200  ;  per  Bowen,  L.J.,  Crawford 
V.  Forshaw,  [1891]  2  Ch.  at 
p.  267  ;  and  per  Jessel,  M.R., 
Be  Sibley's  Trusts  (1877),  5 
Ch.  D.  498. 

(a)  See  Comislcey  v.  Bowring- 
Hanbury,  [1905]  A.  C.  84  ;  Hill 
V.  Hill,  [1897]   1   Q.  B.   483,  at 


p.  487  ;  Be  Hamilton,  Treneh 
V.  Hamilton,  [1895]  2  Ch.  370; 
Be  Williams,  Williams  v.  Wil- 
liams, [1897]  2  Ch.  12  ;  Lambe 
V.  Eam,es  (1871),  L.  E.  6  Ch. 
597  ;  Be  Adams  and  the  Kensing- 
ton Vestry  (1884),  27  Ch.  D.  394  ; 
Be  Biggies,  Gregory  v.  Edmond- 
son  (1888),  39  Ch.  D.  253; 
Mussoorie  Banh  v.  Bay  nor  (1882), 
7  App.  Cas.  321. 

(6)  [1895]  2  Ch.  370  at  p.  373  ; 
approved  in  Be  Oldfield,  Oldfield 
V.  Oldfield,  [1904]  1  Ch.  549. 

(c)  [1897]  2  Ch.  12,  at  p.  14  ; 
and  see  also  Be  Gonolly,  Conolly 
V.  Conolly,  [1910]  1  Ch.  219; 
and  Be  Burley,  Alexander  v. 
Burley,  [1910]  1  Ch.  215. 
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simply  this :  In  considering  whether  a  precatory  trust  attaches  Art.  7. 
to  any  legacy  the  court  will  be  simply  guided  by  the  intention 
of  the  testator  apparent  in  the  will,  and  not  by  any  particular 
words  in  which  the  wishes  of  the  testator  are  expressed." 
And  in  Comiskey  v.  Bowring-Hanbury  (d)  Lord  Davey  said, 
"  The  words  '  in  full  confidence '  are  in  my  opinion  neutral. 
I  think  it  would  be  impossible  to  regard  them  as  technical 
words  in  any  sense.  They  are  words  which  may  or  may  not 
create  a  trust,  and  whether  they  do  so  or  not  must  be  deter- 
mined by  the  context." 

As,  however,  the  question  has  never  been  finally  decided  Cases  illus- 
by  the  House  of  Lords  (although  it  has  been  by  the  Privy  *if  j^i^"*  ^^° 
Council  in  Mussoorie  Bank  v.  Raynor  (e)),  it  may  be  useful  to 
contrast  a  selection  from  the  older  and  the  more  modern  cases. 

In  Palmer  v.  Slmvionds  (/)  the  gift  was  one  of  residue  to 
a  legatee,  his  heirs,  executors,  administrators  and  assigns  for 
ever,  for  his  own  use  and  benefit,  the  testator  "  havimj  full 
confidence  "  that,  if  he  should  die  without  issue,  he  would, 
after  providing  for  his  widow  for  her  life,  leave  the  bulk  of 
such  residue  to  persons  named.  Vice-Chancellor  Kindebslby 
expressed  an  opinion  that  but  for  the  uncertainty  of  the 
subject-matter  (the  hidk  of  the  property)  he  should  have  con- 
sidered himself  bound  to  hold  that  the  legatee  took  a  life 
estate  only,  with  remainder  to  his  children. 

This  view  was  followed  by  the  late  Vice-Chancellor  Hall 
in  Ciornick  v.  Tucker  (g).  There  the  testator  appointed  his 
wife  sole  executrix,  and  left  to  her  all  his  property  for  her 
sole  use  and  benefit,  in  the  full  confidence  that  she  would 
dispose  of  it  amongst  all  their  children  during  her  lifetime 
and  at  her  decease.  The  Vice-Chancellor  held  that  the  wife 
took  a  life  interest  only,  with  a  power  of  appointment  among 
the  children. 

The  case  of  Gidly  v.  Cregoe  (h)  was  even  stronger  in  favour 
of  an  absolute  gift  to  the  wife,  for  the  gift  there  was  for  her 
own  sole  use  and  benefit /or  ever,  the  testator  "feeling  assured 
and  having  every  confidence  "  that  she  would  dispose  of  the 
same  equitably  amongst  her  two  daughters  and  their  children. 
Yet  the  court  decided  that  she  took  merely  a  life  estate  with 
a  power  of  appointment. 

(d)  [1905]  A.  C.  84,  89.  L.  E.   18  Eq.  414,  and  Hart  v. 

(e)  (1882)  7  App.  Cas.  321.  Tribe  (1854),  18  Beav.  216. 

(/)  (1854)  2  Drew.  221.  {h)  (1857)  24  Beav.  185.     See 

Ig)  (1874)  L.  E.  17  Eq.    320.  also  STioveltonv.  Shovelton  {I86ii), 

See  also  to  like  effect  Le  Mar-  32    Beav.    143,    and    Ware    v. 

chant    V.    Le    Marohant    (1874),  Mallard  (1851),  16  Jur.  492. 


26 


Express  or  Declared  Trusts. 


Art.  7. 


Even  under 
old  rule 
precatory- 
words  were 
only  primd 
facie 
imperative. 


Cases  illus- 
trative o{  the 
modern  view. 


Even  SO  late  as  1887,  Kay,  J.,  held  that  where  real  estate 
was  devised  to  a  lady,  accompanied  by  an  expression  of  the 
testator's  "wish  and  request"  that  she  should  not  sell  it,  she 
was,  during  coverture,  restrained  from  anticipation  as  fully 
as  if  a  trust  to  that  effect  had  been  declared  in  imperative 
terms  (i). 

However,  even  throughout  the  older  decisions  there  is  a 
clear  consensus  of  opinion  that  precatory  expressions  are 
only  primd  facie  imperative,  and  that  the  inference  is  capable 
of  being  rebutted  by  the  context.  Thus,  in  McCormick  v. 
Grogan  (k),  C.  made  a  will  leaving  the  whole  of  his  property 
to  G.,  whom  he  also  appointed  his  executor.  When  about  to 
die,  C.  sent  for  G.,  and,  in  a  private  interview,  told  him  of 
the  will,  and,  on  G.'s  asking  whether  that  was  right,  said  he 
would  not  have  it  otherwise.  C.  then  told  G.  where  the  will 
was  to  be  found,  and  that  with  it  would  be  found  a  letter. 
This  was  all  that  was  known  to  have  passed  between  the 
parties.  The  letter  named  a  great  many  persons  to  whom  C. 
wished  sums  of  money  to  be  given  and  annuities  to  be  paid, 
but  it  contained  several  expressions  as  to  G.  carrying  into 
effect  the  intentions  of  the  testator  as  he  "  might  think  best," 
and  also  this  sentence :  "  I  do  not  wish  you  to  act  strictly  on 
the ,  foregoing  instructions,  but  leave  it  entirely  to  your  own 
good  judgment  to  do  as  you  think  I  would  if  living,  and  as  the 
parties  are  deserving ;  and  as  it  is  not  my  wish  that  you 
should  say  anything  about  this  document,  there  cannot  be 
any  fault  found  with  you  by  any  of  the  parties,  should  you 
not  act  in  strict  accordance  with  it."  G.  paid  the  money  to 
some  of  the  persons  mentioned  in  the  letter,  but  not  to  others, 
who  accordingly  sued  him  ;  but  it  was  held  that  the  directions 
were  not  imperative,  and  that  there  was  no  trust  created 
binding  on  G.  Apart,  however,  from  the  direction  not  being 
sufficiently  imperative,  it  would  seem  that  it  was  void  as  a 
trust,  under  the  principle  as  to  testamentary  trusts  enunciated 
in  Art.  11,  infra.  This  case  must  be  carefully  distinguished 
from  those  where  a  settlor  communicates  to  persons  a  dis- 
position which  he  has  formerly  made  in  their  favour,  but  at 
the  same  time  tells  them  that  he  has  a  purpose  to  answer, 
which  he  has  not  expressed  in  the  formal  instrument,  and 
which  he  depends  upon  them  to  carry  into  effect,  and  to  which 
they  assent.     Such  cases  are  treated  of,  ^josi,  under  Art.  11. 

Let  us  now  contrast  the  foregoing  cases  with  those  in  which 


(i)  Be  Rii. 
217. 


,  [1887]  W.  N.  {h)  (1869)  L.  R.  4  H.  L.  82. 
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the  more  modern  view  against  construing  precatory  words  as  Art.  7. 
imperative  has  been  adopted.  The  one  which  perhaps  marks 
the  turn  of  the  tide  is  Lamha  v.  Eames{l).  There  a  testator 
had  given  his  estate  to  his  widow  "to  be  at  her  disposal  in 
any  way  she  may  think  best  for  the  benefit  of  herseJf  and 
family."  It  was  held  that  the  latter  words  imposed  no  trust 
on  the  widow  in  favour  of  the  family,  and  Lord  Justice  Jambs 
commented  severely  on  former  decisions  which  had  imposed 
trusts  where  none  were  intended. 

This  was  followed  in  Re  Hutchinson  and  Tenant  {m),  where 
the  testator  gave  all  his  property  to  his  widow  "  absolutely, 
with  full  power  to  dispose  of  the  same  as  she  may  think  fit 
for  the  benefit  of  my  family,  having  full  confidence  that  she 
will  do  so." 

A  similar  decision  was  given  in  Re  Adams  and  the  Kensington 
Vestry  (n).  There  a  testator  gave  all  his  estate  unto  and  to  the 
absolute  use  of  his  wife,  her  heirs,  executors,  administrators 
and  assigns,  in  full  confidence  that  she  would  do  what  was  right 
as  to  the  disposal  thereof  between  his  children,  either  in  her 
lifetime  or  by  will  after  her  decease.  It  was  held  that  under 
these  words,  the  widow  took  an  absolute  interest  in  the  property, 
unfettered  by  any  trust  in  favour  of  the  children.  This  case 
(which  was  decided  by  the  Court  of  Appeal)  virtually  overrules 
the  decisions  of  Hall,  V.-C,  in  Curnick  v.  Tucker  (o),  and 
Malins,  V.-C,  in  Le  Mar  chant  y.  Le  Marc]iant(p).  In  all 
three  cases  the  precatory  words  were  practically  identical,  and 
the  only  distinction  between  them  is  that  in  Re  Adams  and 
the  Kensington  Vestry  the  gift  to  the  widow  was  expressed  to 
be  for  her  "  absolute  use,"  whereas  in  the  two  other  cases  it 
was  for  her  "  sole  use  and  benefit."  This  difference  no  doubt 
opens  the  way  for  the  argument  that  due  force  might  be  given 
to  the  words  "  sole  use  and  benefit,"  by  construing  them  as 
equivalent  to  "  separate  use  "  ;  whereas  no  such  restrictive 
meaning  can  be  attached  to  the  expression  "  absolute  use  " 
and  that  consequently  Re  Adams  and  the  Kensington  Vestry 
does  not  necessarily  overrule  Curnick  v.  Tucker  and  Le 
Marchant  v.  Le  Marchant.  It  would  seem,  however,  that  this 
distinction  is  too  refined,  having  regard  to  the  express  declara- 
tion of  the  Lords  Justices,  that  the  doctrine  of  precatory  trusts 
was  not  to  be  extended. 

In  Re  Diggles,  Gregory  v.  Edmondson  (q),  a  testatrix  gave 

(I)    (1871)  L.  R.  6  Ch.  597.  (o)  (1874)  L.  R.  17  Eq.  320. 

(m)  (1878)  8  Ch.  D.  540.  (p)  (1874)  L.  R.  18  Eq.  414. 

(to)  (1884)  27  Ch.  D.  394.  {q)  (1888)  39  Ch.  D.  253. 
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Art.  7.  all  her  property  to  her  daughter,  her  heirs  and  assigns, 
followed  by  these  words  :  "  And  it  is  my  desire  that  she  allows 
to  A.  G.  an  annuity  of  ^25  during  her  life."  The  daughter 
and  her  husband  were  appointed  executors.  On  these  facts, 
it  was  held  by  the  Court  of  Appeal  that  no  trust  to  pay  the 
annuity  was  imposed  upon  the  daughter.  At  first  sight  this 
case  would  appear  to  overrule  the  whole  doctrine  of  precatory 
trusts ;  but,  on  reading  the  judgments  of  the  learned  Lords 
Justices,  it  will  be  seen  that  they  carefully  gave  reasons  for 
their  decision,  which  are  not  inconsistent  with  precatory  words 
being  still  construed  as  imperative.  Fry,  L.  J.,  said  :  "  Accord- 
ing to  the  ordinary  meaning  of  the  English  language  this 
only  expresses  a  desire  and  does  not  import  a  trust  or  charge. 
Moreover,  the  expression  '  that  she  allows '  implies  a  certain 
amount  of  discretion  in  the  daughter.  Now,  consider  the 
inconvenience  of  what  we  are  asked  to  decide,  that  there  is  a 
precatory  trust  affecting  the  whole  property ;  that  the  whole 
property  is  held  in  trust  to  pay  £25  a  year  to  Anne  Gregory 
for  her  life.  No  fund  is  directed  to  be  set  apart,  so  if  there 
be  a  trust  it  is  a  trust  affecting  the  whole  property.  If  so,  the 
residuary  legatee  could  not  sell  a  bedstead  or  give  away  a  ring 
without  committing  a  breach  of  trust.  .  .  .  The  later  cases 
have  established  the  reasonable  rule  that  the  court  is  to  con- 
sider in  each  particular  case  what  was  the  testator's  intention. 
Construing  this  will  according  to  the  ordinary  use  of  the 
English  language,  I  think  that  the  testatrix  did  not  mean  to 
tie  up  her  whole  property  during  the  life  of  Anne  Gregory, 
but  to  give  it  absolutely  to  her  daughter,  trusting  to  her 
affection  and  honour  to  make  such  allowance  to  Anne  Gregory 
as  she  mentioned  in  her  will "  (r). 

In  M'ussoorie  Bank  v.  liaynor  (s)  a  testator  gave  to  his  widow 
the  whole  of  his  real  and  personal  estate,  "  feeling  confident 
that  she  will  act  justly  to  our  children  in  dividing  the  same 
when  no  longer  required  by  her."  It  was  held  by  the  Judicial 
Committee  of  the  Privy  Council  that  the  widow  took  an 
absolute  interest.  Sir  A.  Hobhousb  said  :  "  Their  lordships 
are  of  opinion  that  the  current  of  decisions,  now  prevalent  for 
many  years  in  the  Court  of  Chancery,  shows  that  the  doctrine 
of  precatory  trusts  is  not  to  be  extended ;  and  it  is  sufficient 
for  that  purpose  to  refer  to  the  judgments  given  hy  Lord 
Justice  James  in  the  case  of  Lamhe  v.  Eames,  and  by  Sir  George 

(r)  See  also  Maclcett  v.  Maclcett      Be  Atkinson,  Atlcinson  v.  Atlcin- 
(1872),  L.  R.  14  Eq.  49  ;    Wilson      son  (1911),  80  L.  J.  Ch.  370. 
V.  Bell  (1869),  L.  R.  4  Ch.  581  ;  (s)  (1882)  7  App.  Gas.  321. 
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Jessel  in  the  case  of  Re  Hutchinson  and  Tenant."  It  is  to  be  Art.  7. 
observed,  however,  that,  in  spite  of  this,  the  judgment  was 
mainly  based  on  the  consideration  that  the  subject  of  the  gift 
was  uncertain.  "  If  there  is  uncertainty  as  to  the  amount  or 
nature  of  the  property  that  is  given  over,  two  difficulties  at 
once  arise.  There  is  not  only  difficulty  in  the  execution  of 
the  trust,  because  the  court  does  not  know  on  what  property 
to  lay  its  hands,  but  the  uncertainty  in  the  subject  of  the  gift 
has  a  reflex  action  upon  the  previous  words,  and  tliroics  doidjt 
%ipon  the  intention  oj  the  testator,  and  seems  to  shoiv  that  he  could 
not  possibly  have  intended  his  ivords  of  confidence,  hope,  or  what- 
ever they  may  he — his  appeal  to  the  conscience  of  the  first  taker — 
to  he  inqjcrative  words.  In  this  case  nothing  is  given  over  to 
the  children  of  the  testator,  except  by  an  expression  of  con- 
fidence in  his  wife  that  she  will  deal  justly  in  dividing  the 
property  among  them,  and  that  she  will  do  it  when  the  pro- 
perty is  no  longer  required  by  her.  If  the  testator  had 
given  to  his  children  such  property  as  was  not  required  by 
his  wife,  or  if  he  had  given  over  his  property  if  it  was  not 
required  by  bis  wife,  the  gift  over  would,  according  to  a 
very  well  known  and  well-established  class  of  cases,  have 
been  void,  because  of  the  uncertainty.  It  would  have  been 
void,  not  merely  because  the  words  of  the  gift  over  were 
precatory  only,  but  it  would  have  been  void  notwithstanding 
that  the  most  direct  and  precise  words  of  gift  over  might  be 
used  "  (f). 

In  lie  Hamilton,  Trench  v.  Hamilton  (u),  a  testatrix  gave 
legacies  to  two  nieces,  adding,  "I  wish  them  to  bequeath 
the  same  equally  between  the  families  of "  0.  and  P.  The 
Court  of  Appeal  held  that  the  gift  to  the  nieces  was  absolute, 
and  that  there  was  no  precatory  trust  in  favour  of  the  families 
of  0.  and  P. 

In  Hill  V.  Hill  (x)  family  diamonds  were  given  to  a  bride, 
and  a  document  signed  by  her  contained  these  words  : 
"  When  I  married,  my  mother-in-law  gave  them  to  me  for 
my  life  with  the  request  that  at  my  death  they  might  be 
left  as  heirlooms."  Here,  again,  the  Court  of  Appeal 
negatived  any  trust. 

(i)  See  also  Be  Hutchinson  and  (1795),  2  Ves.  Jun.  333,  529,  and 

Tenant   (1878),    8    Ch.    D.    540;  is  not  inconsistent  with  Knight 

Be  Bond,  Cole  v.  Hawes  (1876),  v.  Boughton  (1844),  11  CI.  &  F 

4  Ch.  D.  238,    where   the  words  at  p.  548,  per  C.A.,  in  Be  Oldfield 

were    rather    more    imperative,  Oldfield  v.  Oldfield,  [1904]  1  Ch, 

but  the  decision  was  the  same.  549. 

(m)  [1895]    2    Ch.    370.     This  {x)  [1897]  1  Q.  B.  483, 

case  overruled  Malim  v.  Keighley 


30  ExPEESs  OR  Declared  Trusts. 

Art.  7.  In  Re   Williams,   Williams  v.   Williams  (y),  a  testator  gave 

all  his  residuary  estate  to  his  wife,  her  heirs,  executors, 
administrators,  and  assigns  absolutely  "  in  the  fullest  trust 
and  confidence  that  she  will  carry  out  my  wishes "  in 
particulars  which  the  testator  set  forth.  It  was  held  by 
EoMER,  J.,  that  there  was  no  trust  imposed  in  the  wife. 

On  the  other  hand,  in  Comiskey  v.  Bowring-Hanbury  (z) ,  the 
House  of  Lords  (reversing  the  majority  of  the  Court  of  Appeal) 
held  that  the  words  "  in  full  confidence  "  were,  on  the  con- 
struction of  the  whole  will,  intended  to  create  a  trust.  There 
the  testator  gave  all  his  property  to  his  wife  "  absolutely,  in 
full  confidence  that  she  will  make  such  use  of  it  as  I  should 
have  made  myself,  and  that  at  her  death  she  will  devise  it  to 
such  one  or  more  of  my  nieces  as  she  may  think  fit.  And  in 
default  of  any  disposition  by  her  thereof  by  her  will  or  testament, 
I  hereby  direct  that  all  my  estate  and  property  acquired  by 
her  under  this  my  will  shall  at  her  death  be  divided  among 
the  surviving  said  nieces."  In  the  Court  of  Appeal,  Lord 
Justice  Vaughan  Williams  said  that  he  assumed  that,  having 
regard  to  recent  decisions,  the  words  "  in  full  confidence  "  did 
not  constitute  a  trust  in  favour  of  the  neices,  and  that  that 
being  so,  the  words  from  "in  default  of  any  disposition" 
down  to  the  end  of  the  gift  imposed  a  condition  which  was 
repugnant  to  the  previous  absolute  gift  and  void  ;  and  Lord 
Justice  Stirling  was  of  the  same  opinion.  In  the  last  edition 
of  this  work  it  was  submitted  that  this  assumption  was  too 
wide  and  that  there  was  no  hard  and  fast  rule  of  the  kind ; 
and  that  although  the  testator's  language  was  ambiguous  it  was 
difficult  to  resist  the  inference  (reading  the  will  as  a  whole) 
that  his  intention  was  to  restrict  his  widow  to  a  life  estate 
with  a  power  of  appointment  among  the  nieces  (a) ;  and  finally 
that  to  give  too  unbending  an  interpretation  to  the  word 
"  absolutely  "  was  as  likely  to  disappoint  the  intentions  of 
testators  as  would  be  the  case  if  a  strict  interpretation  were 
given  to  any  other  single  word  irrespective  of  other  expressions 
in  the  will  of  an  inconsistant  character.  The  House  of  Lords 
on  appeal  (Lord  Lindley  dissenting)  took  this  view,  and  held 
Gift  in  will  that  a  trust  had  been  created.  If  the  gift  is  contained  in  a 
and  precatory  ^,^\  g^j^^j  ^\^q  precatory  expressions  in  a  codicil,  the  inference 

words  m  .  '-  . 

codicil.  in  favour  of  a  trust  is  of  course  much  stronger  than  where  the 

(y)  [1897]  2  Ch.  12.  (a)  See  Be  Jones,  Bichards  v. 

{z)  [1905]  A.   C.   84,  reported  Jones,  [1898]  1  Ch.  438  ;  but  ef. 

in  the  C.  A.  {sub  nom.  Be  Han-  Be  Sanford,  Sanford  v.  Sanford, 

bury,  Hanbury  v.  Fisher),  [1904]  [1901]  1  Ch.  939. 
1  Ch.  415. 
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gift  and  the  precatory  words  are  contained  in  the  same  instru-  Art.  7. 
ment.  Thus  where  a  testatrix  by  her  will  gave  a  legacy  of 
^2,300  to  E.  and  by  a  first  codicil  said  "  I  wish  E.  to  use 
£1,000  part  of  the  legacy  for  the  endowment  in  his  own  name 
of  a  cot "  at  a  named  hospital,  and  by  a  second  codicil  said 
"  I  wish  E.  after  endowing  the  cot  to  use  the  balance  of  the 
legacy  for  charitable  purposes,"  it  was  held  that  E.  was 
merely  a  trustee  (h). 

Paeageaph  (2)  (c). 

Whether  a  devise  or  bequest  to  A.  in  terms  upon  condition  or  How  far 
to  the  intent  that  some  benefit  may  be  conferred  on  B.  creates  a  condiSons 
trust  or  merely  a   charge  or  a  personal  liability  on  A.  if  he  are  construed 
accepts  the  devise  or  bequest  is  often  a  most  difficult  question.  ^^  ^  ^^'^'^^' 
As  in  the  ease  of  precatory  words,  however,  it  is  entirely  a 
question  of  interpretation  of  the  will.    If  the  true  interpretation 
is  that  the  property  was  beneficially  given  to  A.  subject  to  a 
definite  sum  being  paid  to  B.,  then  the  gift  to  A.  will  not  be 
construed  as  conditional ;  for  refusal  to  perform  such  a  condition 
would  result  not  merely  in  forfeiting  A.'s  interest,  but  also 
in  depriving  B.    of  the  benefits  which  were  intended  to  be 
conferred  on  him  (c).     Nor  will  it  be  construed  as  a  trust,  if 
a  charge  or  equitable  lien  for  the  sum  payable  to  B.  would 
meet  the  case  (d).     If  on  the  other  hand  the  true  interpretation 
is  that  the  testator  intended  that  A.  should  hold  the  property 
for  the  benefit  of  himself  and  B.,  or  a  fortiori  if  he  did  not 
intend.  A.  to  take  beneficially  at  all,  a  trust  and  not  a  mere 
charge  will  be  created  (e). 

A  few  illustrations  may  tend  to  throw  some  light  on  this,  illustrations. 
In  Cunningham  v.  Foot  (e)  property  was  devised  to  A.  on 
condition  of  his  well  and  truly  paying  legacies.  Lord 
Caikns,  L.C,  said  :  "  Well  and  truly  paying  must  simply  mean 
on  condition  of  well  and  truly  paying,  and  therefore  it  being 
established  law  that  a  devise  to  A.  '  paying  '  a  sum  of  money 


(6)  Be  Burley,  Alexander  v. 
Burley,  [1910]  1  Ch.  215. 

(c)  Be  Oliver,  Newbald  v. 
Beokitt  (1890),  62  L.  T.  533, 
where  the  principles  of  the  court 
are  very  lucidly  stated  by 
Chittt,  J. 

(d)  Cunninghamv.  Foot  (1818), 
3  App.  Cas.  974,  per  Lord 
Caiens  ;  Hughes  Y.  jS^elly  (1843), 
3  Dru.  &  War.  482  ;  Wood  v. 
Cox  (1837),  2  Myl.  &  Cr.  684. 

(e)  See    Gunningham    v.   Foot 


(1878),  3  App.  Cas.  974;  Mer- 
chant Taylors'  Co.  v.  Att.-Oen. 
(1871),  L.  R.  6  Ch.  512  ;  Att.-Oen. 
V.  Wax  Chandlers'  Co.  (1873), 
L.  E.  6  H.  L.  1  ;  Bird  v.  Harris 
(1870),  L.  R.  9  Eq.  204;  Be 
Cowley,  Souch  v.  Cowley  (1885), 
53  L.  T.  494  ;  Be  Oliver,  Newbald 
V.  Beckitt  (1890),  62  L.  T.  533  ; 
Be  G.,  [1899]  1  Ch.  719;  Be 
Booth,  Booth  V.  Booth,  [1894]  2 
Ch.  282. 
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Art.  7.  to  B.  is  not  a  trust,  but  is  a  charge,  it  must  also  be  the  law 
that  a  devise  to  A.  to  well  and  truly  pay  to  B.  is  not  a  trust 
but  is  a  charge  ;  and  a  devise  to  A.  '  on  the  condition  of  well 
and  truly  paying '  must  be  a  charge  and  not  a  trust  "  (/). 

On  the  other  hand,  in  The  Merchant  Taylors'  Co.  v.  Attorney- 
General  ((■/)  a  testator  had  devised  houses  to  the  company 
"  to  this  intent  and  upon  this  condition,"  viz.,  to  provide 
garments  for  twenty-four  poor  persons  each  year  and  to 
"  gather  the  whole  residue  of  the  rents  into  a  stock  and 
therewith  repair  and  if  need  be  rebuild  the  houses,"  with  a  gift 
over  to  another  City  company  for  the  same  purposes  if 
the  Merchant  Taylors  failed  to  carry  out  his  behests.  The 
income  in  course  of  time  greatly  exceeded  what  was  required 
for  the  purposes  expressed  in  the  will,  and  the  question  then 
arose  whether  the  will  created  a  charitable  trust  (in  which 
case  the  balance  would  have  to  be  applied  for  charity  cy  pres), 
or  whether  it  was  a  beneficial  devise  to  the  company  merely 
charged  with  the  charitable  dole.  It  was  ultimately  held 
that  it  was  a  trust  and  not  a  mere  charge  on  the  ground, 
apparently,  that  there  was  no  indication  that  any  beneficial 
interest  whatever  was  intended  to  be  given  to  the  company, 
the  testator  having  expressly  provided  what  was  to  be  done 
with  the  whole  of  the  rents  and  having  merely  not  fore- 
seen that  there  would  in  course  of  time  be  more  than  was 
needed  for  the  purposes  expressed. 

In  Bird  v.  Harris  (/i)  the  testator  bequeathed  all  his 
property  to  persons  whom  he  appointed  executors,  "  in  and 
for  the  consideration  of  paying  over  the  rents  and  profits 
to  his  wife  for  life."  It  was  held  by  James,  V.-C,  that  there 
was  no  indication  of  any  intention  to  benefit  the  executors, 
and  that  therefore  a  trust  was  created  in  favour  of  the  wife 
for  life  with  remainder  for  the  testator's  next  of  kin. 

In  Re  G.  (/)  a  fund  had  been  bequeathed  to  the  testator's 
wife  during  widowhood,  "  she  maintaining,  educating  and 
bringing  up  "  the  testator's  infant  sons  and  unmarried 
daughters.  It  was  held  that  this  was  a  trust  in  favour  of  the 
children  and  the  wife  herself.  The  case  is  not,  however,  very 
satisfactory,  as  the  learned  judge  held  that  it  was  a  breach  of 
trust  for  the  widow  to  live  in  adultery,  which  seems  a  somewhat 
startling  proposition.  It  is  suggested  that  the  true  view 
would  have  been  that  the  widow,  having  accepted  the  bequest, 

(/)  And    see    also    Be    Oliver,  {g)  (1871)  L.  R.  6  Ch.  512. 

NewhaU    v.    Bechitt    (1890),    62  (A)  (1870)  L.  R.  9  Eq.  204. 

L.  T.  533.  (i)  [1899]  1  Ch,  719, 
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was  personally  bound  to  maintain  and  educate  the  children  Art.  7. 
not  under  a  trust,  but  on  the  maxim  Qui  sensit  commodwm, 
debet  sentire  et  onus  (k).  However  Nokth,  J.,  came  to  a  similar 
conclusion  in  Ee  Booth,  Booth  v.  Booth  {I),  where  the  testator 
had  given  property  to  trustees  in  trust  to  pay  or  permit  his 
widow  to  receive  the  income  during  her  life  "  for  her  use  and 
benefit  and  for  the  maintenance  and  education  of  my 
children."  The  learned  judge  said:  "Suppose  the  gift  had 
been  made  to  a  stranger  for  his  use  and  benefit  and  for  the 
maintenance  and  education  of  the  testator's  children,  could 
there  have  been  any  doubt  that  he  would  have  taken  the 
income  subject  to  a  trust  for  the  maintenance  and  education 
of  the  children  ?  No  doubt  the  widow  takes  a  share  of  the 
income,  but  I  cannot  say  that  the  children  are  excluded 
from  all  interest,  any  more  than  I  could  if  the  widow  had  been 
a  trustee — for  she  is  a  trustee — for  any  other  persons."  It  may 
perhaps  be  pointed  out  that  there  was  in  that  case  undoubtedly 
a  trust  created  and  trustees  appointed,  and  the  only  question 
really  was  who  were  the  beneficiaries.  It  would  seem  to  have 
been  unnecessary  for  the  learned  judge  to  imply  (as  he  did) 
a  subsidiary  trust  of  which  the  wife  was  trustee ;  and  indeed 
the  inquiry  which  he  directed  "  whether  any  and  if  any  what 
provision  ought  to  be  made  for  the  maintenance  of  the 
children  out  of  the  income  "  was  quite  consistent  with  the  view 
that  the  trustees  of  the  will  were  the  trustees  with  liberty  to 
bring  the  matter  before  the  Court  if  the  widow  took  too  large 
a  share  of  the  income  for  herself  personally. 

Generally  the  authorities  are  unsatisfactory  with  regard  to  Unsatisfac- 
the  question  when  a  condition  will  be  construed  as  a  trust,  a  *°\^orfti^s°* 
charge,  or  a  personal  obligation  binding  on  a   person  who 
accepts  a  conditional  gift.     But '  this  is  not  surprising,  as  the 
question  is  really  one  of  interpretation  of  the  document  and 
not  a  question  of  positive  law. 

It  is,  however,  well  settled  that  mere  words  of   expecta-  Words  of 

tion,   or   words   explanatory   of   the   donor's    motive,    never  expectation 
'  ±  ■/  ^  _ '  or  explana- 

impose  trusts  on  the  donee.     Thus,  if  a  legacy  be  given  to  a  tory  of 
father  "  the  better  to  enable  him  to  bring  up  his  children,"  no  ^o^'^e. 
trust  is  thereby  created  ;  for  such  words  are  only  explanatory 
of  the  donor's  motive  (m).     But  where,  on  the  other  hand, 

(7c)  See    Doe     d.     Willey     v.  Soiich  v.  Cowley  {18S5),  53  Jj.  T. 

Holmes  (1798),  8  T.  B.  1  ;   Pich-  494. 

well   V.    Spencer   (1872),    L.    R.  {I)  [1894]  2  Cli.  282. 

7     Ex.      105;      Be     M' Mohan,  {m)  Brown  Y.Casamajm- (11 9Q), 

M'Mahon  v.    M' Malum,   [1901]  4  Ves.  498  ;   Benson  v.  Whittam 

1  Ir.  R.  489  ;  but  of.  Be  Cowley,  (1831),  5  Sim.  22. 

T.  D 
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Art.  7.  there  was  a  bequest  of  income  to  A.,  "  that  he  may  use  it  for 
the  benefit  of  himself,  and  the  maintenance  and  education  of 
his  children,"  it  was  held  that  a  trust  was  intended  to  be 
imposed  upon  A.  to  maintain  and  educate  his  children  («). 


Agreements 
to  create 
trusts. 


Contracts  to 
create  trusts. 


Paeagkaph  (2)  (d). 

The  rule  that  a  valid  agreement  to  create  a  trust  in  futioro, 
is  sufficient  to  create  a  trust  in  prcescnti,  so  as  to  bind  the 
property  in  the  hands  of  the  parties,  or  those  having  notice 
of  the  agreement,  depends  on  the  maxim  that  "  Equity  regards 
that  as  done  which  ought  to  be  done."  It  follows,  therefore, 
that  where  a  trust  is  alleged  to  have  been  created  by  an  agree- 
ment to  do  something,  its  validity  depends  on  the  question 
whether  the  agreement  is  one  of  which  courts  of  equity 
would  decree  specific  performance.  If  it  was  merely  a 
voluntary  promise  (or  even  a  covenant  under  seal,  not  sup- 
ported by  valuable  consideration),  no  trust  will  be  created ; 
for  equity  gives  no  assistance  to  volunteers,  and  consequently 
there  is  nothing  which  can,  under  the  foregoing  maxim,  be 
regarded  by  the  court  as  done.  This  distinction  between 
trusts  depending  on  contracts,  and  trusts  actually  declared, 
will  be  emphasised  in  Art.  8. 

The  most  usual  instance  of  trusts  arising  out  of  contract 
is  afforded  by  marriage  articles.  Not  infrequently  it  would 
take  so  long  to  draw  up  a  formal  settlement,  that  the 
marriage  would  be  unduly  delayed  if  it  were  postponed  until 
the  settlement  was  executed.  In  such  cases  articles  of  agree- 
ment are  signed,  by  which,  in  consideration  of  the  marriage, 
the  parties  agree  to  execute  a  formal  settlement,  vesting 
certain  property  upon  trusts  indicated  more  or  less  roughly. 
Thereupon  equity,  regarding  that  as  done  which  ought  to  be 
done,  fastens  a  trust  on  the  property,  and  treats  any  dealings 
with  it  inconsistent  with  the  agreement,  not  only  as  a  breach 
of  contract,  but  also  as  a  breach  of  trust. 

A  marriage  settlement  contains  a  covenant  by  the  intended 
husband  that  he  will  transfer  to  the  trustees  any  property 
which  may  accrue  to  him  in  right  of  his  wife  during  the 
marriage.  Upon  any  property  becoming  vested  in  him 
jure  mariti,  he  immediately  becomes   a  trustee   of  it,  upon 

(»)  Woods  V.  Woods  (1836),  1  Mayhury  (1864),  33  Beav.  351  ; 

Myl.    &    Cr.    401;     Crockett    v.  Eora  v.  Sora  (1863),  33  Beav. 

Oroc/cett  (1848),  2  Ph.  553;    and  88;     Castle  v.    Castle  (1857),    1 

Talhot  V.    O' Sullivan   (1880),    6  De  G.  &  J.  352. 
L.  E.  Ir.  302  ;    and  see  Bird  v 
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trust   to   transfer  it    to    the    trustees ;    and    until    that  is      Art.  7. 
done  he  himself  holds  it  upon  the   trusts  declared  in  the 
settlement  (o). 

So  where  a  father,  in  contemplation  of  his  daughter's 
marriage,  contracts  to  leave  her  a  specified  sum,  or  an  aliquot 
part  of  his  estate,  if  he  dies  without  fulfilling  his  promise, 
his  estate  will  be  bound  to  make  good  the  contract  (p).  There 
must,  however,  have  been  a  binding  contract ;  a  mere  repre- 
sentation of  intention  will  not  suffice,  even  although  the 
marriage  took  place  on  the  faith  of  it  (q). 

Paragkaph  (3). 

That  which  at  first  sight  appears  to-be  a  trust  in  favour  of  illusory 
another  or  others  may  prove  to  be  illusory,  if  the  document  *'^'i^'^- 
or  the  surrounding  circumstances  lead  to  the  conclusion  that 
no  trust  for  the  benefit  of  such  person  or  persons  was  intended. 

Thus,  where  a  man  who  is  indebted,  makes  provision  Creditor's 
for  payment  of  his  debts  generally,  by  vesting  property  in  "^"^  ^^  ^" 
trustees  upon  trust  to  pay  them,  but  does  so  behind  the  backs 
of  the  creditors  and  without  communicating  with  them,  the 
trustees  do  not  necessarily  become  trustees  for  the  creditors 
"  The  motive  of  the  party  executing  the  deed  may  have  been 
either  to  benefit  his  creditors  or  to  promote  his  own  con- 
venience; and  the  court  has  therefore  to  examine  into  the 
circumstances  for  the  purpose  of  ascertaining  what  was  the 
true  purpose  of  the  deed  ;  and  this  examination  does  not  stop 
with  the  deed  itself,  but  must  be  carried  on  to  what  has  subse- 
quently occurred,  because  the  party  who  has  created  the  trust 
may,  by  his  own  conduct,  or  by  the  obligations  which  he  has 
permitted  his  trustee  to  contract,  have  created  an  equity 
against  himself "  (r). 

(o)  Lewis  V.   Madoolcs  (1803),  Clough  v.  Samuel)  [1905]  A.   C. 

8  Ves.  150 ;  Wellesley  v.  Wellesley  442. 

(1839),  4  Myl.  &  Cr.  561  ;  LysUr         {p)  Luders  v.  Anstey  (1799),  4 

V.  Burroughs  (1837),   1  Dm.  &  Ves.  501 ;  (1800)5  Ves.  217;  Ham- 

Wal.     149;     Hastie    v.    Hastie  mersley v. deBiel (184:6),  12 CIMF. 

(1876),  2  Ch.  D.  304;    Agar  v.  45,  61,n. ;  Goverdale  v.  Eastwood 

George   (1876),    2    Ch.    D.    706;  (1872),  L.  R.  15  Eq.  121 ;  Synge 

CornmeU    v.    Keith    (1876),     3  v.  Synge,  [1894]  1  Q.  B.  466. 
Ch.  D.  767;    Be  Turcam  (1888),  (g)  Hammersley    v.    de    Biel, 

40  Ch.  D.  5 ;   Be  Clarice,  Ooombe  supra  ;  Jorden  v.  Money  (1854), 

V.  Carter  (1887),  36  Ch.  D.  348.  5  H.  L.  Cas.  185  ;    Maddison  v. 

But    as    to    the    efiect    of    the  AUerson  (1883),  8  App.  Cas.  at 

covenantor's   bankruptcy  hefore  p.   473 ;    Be  Fickus,  Farina  v. 

the    expectancy    vests,    see    Be  Fickus,  [1900]  1  Ch.  331. 
Beis,  Fx  parte  Clough,  [1904]  2  (r)  Per  Tuknbe,  V.-C,  Smith 

K.  B.  769,   affirmed   {sub.  nom.  v.  Hurst  (1852),  10  Hare,  30. 

d2 
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Art.  7. 

Inferences 
arising  with 
regard  to 
creditor's 
deeds. 


Prwid  facie  a  trust  deed  for  payment  of  the  settlor's 
creditors  generally,  is  deemed  to  have  been  made  for  the 
debtor's  convenience.  It  is  as  if  he  had  put  a  sum  of  money 
into  the  hands  of  an  agent  with  directions  to  apply  it  in  pay- 
ing certain  debts,  and  such  a  trust  is  revocable,  the  debtor 
being,  in  fact,  the  sole  beneficiary  (s).  But  on  the  other 
hand,  where  the  creditors  are  parties  to  the  arrangement, 
the  inference  then  is  that  the  deed  was  intended  to  create 
a  trust  in  their  favour,  which  they  are  entitled  to  call  on 
the  trustee  to  execute  {t).  And  so,  even  though  they  be  not 
made  parties,  yet  if  the  debtor  has  given  them  notice  of  the 
existence  of  the  deed,  and  has  expressly  or  impliedly  told  them 
that  they  may  look  to  the  trust  property  for  payment,  they 
may  become  cestuis  que  trusts  (u),  (1)  if  they  have  been  thereby 
induced  to  exercise  forbearance  in  respect  of  their  claims  (x), 
or  (2)  if  they  have  assented  to  the  deed  and  actively  (and  not 
merely  passively)  acquiesced  in  it,  or  (3)  have  acted  under  its 
provisions  and  complied  with  its  terms,  and  the  other  side  has 
expressed  no  dissatisfaction  ;  but  not  otherwise  (y).  Moreover, 
where  the  trust  is  for  particular  named  creditors  (at  all  events 
where  the  facts  show  that  the  object  of  the  settlor  was  to  give 
them  a  preference  over  the  general  body  of  his  creditors)  (z), 
the  inference  is  that  they  were  intended  to  be  benefited  ;  and 
a,  similar  inference  arises  where  the  deed  provides  for  payment 
of  the  settlor's  debts  at  his  death  with  remainders  over  (a). 


(s)  Walwyn  v.  Coutts,  (1815) 
3  Sim.  14 ;  Oarrard  v.  Lauder- 
dale (1830),  3  Sim.  1,  af&rmed, 
(1831),  2  Russ.  &  Myl.  451  ; 
Acton  V.  Woodgate  (1833),  2 
Myl.  &  K.  492  ;  Bill  v.  Cureton 
(1835),  2  Myl.  &  K.  at  p.  511  ; 
Qihhs  V.  Glamis  (1841),  11  Sim. 
584 ;  Renriques  v.  Bensusan 
(1872),  20  W.  E.  350  ;  Johns  v. 
James  (1878),  8  Ch.  D.  744; 
Henderson  v.  Bothschild,  (1886), 
33  Ch.  D.  459.  But  see  Be  Fitz- 
gerald's Settlement,  Fitzgerald  v. 
White  (1887),  37  Ch.  D.  18,  and 
Friestley  v.  Ellis,  [1897]  1  Ch. 
489,  deciding  contra  as  to  trusts 
for  creditors  after  settlor's  death. 
(t)  Mackinnon  v.  Stewart 
(1850),  1  Sim.  (N.  s.)  76;  La 
louche  Y.  Earl  of  Lucan  (1840), 
7  CI.  &  F.  772  ;  Montefiore  v. 
Browne  (1858),  7  H.  L.  Cas.  241  ; 
and  see  Smith  v.  Coolce,  [1891] 
A.  C.  297. 


(u)  Lord  Ceanwoeth  in 
Synnot  v.  Simpson  (1854),  5 
H.  L.  Cas.  121. 

{x)  Per  Sir  John  Leach  in 
Acton  V.  Woodgate  (1833),  2 
Myl.  &  K.  492. 

(y)  Per  Lord  St.  Leonaeds 
in  Field  v.  Donoughmore  (1841), 
1  Dru.  &  War.  227  ;  see  also 
Nicholson  v.  Tutin  (1855),  2 
Kay  &  J.  18  ;  Kirwan  v.  Daniel 
(1847),  5  Hare,  493;  Qrifith  v. 
Bicketts  (1849),  7  Hare,  299; 
Gornthwaite  v.  Frith  (1851),  4 
De  G.  &  Sm.  552 ;  Siggers  v. 
Evans  (1855),  5  El.  &  Bl.  367; 
Gould  V.  Bobertson  (1851),  4  De 
G.  &  Sm.  509;  BeAshby,Exparte 
Wreford,  [1892]  1  Q.  B.  872. 

(«)  New,  Prance  and  Garrard's 
Trustee  v.  Hunting,  [1897]  2 
Q.  B.  19. 

(a)  See  per  Lord  Ceanwoeth 
in  Synnot  v.  Sampson  (1854),  5 
H.  L.  Cas.  121. 
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And  where  it  provides  for  such  payment  citlier  in  the  settlor's       Art.  7. 
lifetime  or  after  his  death,  it  can  (it  would  seem)  be  enforced         " 
by  the  creditors  unless  he  revokes  it  in  his  lifetime  (b). 

So,  where  trustees  are,  by  the  settlement,  directed  to  pay  all  Direction  to 
costs,  charges,  and  expenses  of  the  deed,  and  other  incidental  p^y  costs, 
charges  and  expenses  of  the  trust,  and  to  reimburse  them-  etc. 
selves,  and  then  to  pay  over  the  residue  to  third  parties,  the 
solicitor  who  prepared  the  deed,  and  acted  as  solicitor  to  the 
trustees,  is  not  a  beneficiary.     The  trust  might,  of  course,  be 
enforced,  but  not  by  him  (c). 

Even  a  positive  direction  to  the  trustees  of  a  will  to  employ  Direction  to 
a   particular    person    and    to    allow   him   a  salary,  does  not  p™y anamed 
create  a  trust  in  his  favour  (d).      Thus,  a  direction  in  a  will  person, 
appointing  a  particular  person  solicitor  to  the  trust  estate, 
imposes  no  trust  or  duty  on  the  trustees  of  the  will  to  employ 
and  pay  him  (e). 

The  funds  voted  by  Parliament  for  the  public  service  are  Funds  con- 
not  trust  funds  in  the  hands  of  the  Secretaries  of  State   (who  officials  tor  ^ 
receive    them    from    the    Treasury)    in    favour    of    private  distribution, 
persons  (/).   And  on  similar  grounds,  where  her  late  Majesty, 
by  royal  warrant,  granted  booty  of  war  to  the   Secretary  of 
State  for  India,  in  trust  to  distribute  amongst  the  persons 
found  entitled  to  share  in  it  by  the  Court  of  Admiralty,  it 
was  held  that  the  warrant  did  not  operate  as  a  declaration  of 
trust   in    favour   of    such   persons,   but    merely    made    the 
Secretary  of  State  the  aqent  of  the  Sovereign  for  the  purpose  of 
distributing  the  fund  (g). 

(6)  Priestley    v.    Ellis,    [1897]  a  trustee  of  a  will  and  authorised 

1  Ch..  489.  to  act  in  a  professional  capacity 

(c)  Worrall  v.  Harford  (1802),  to  the  trust  and  to  charge  pro- 

8  Ves.  4  ;  Foster  V.  Elsley  {1881),  fessional  fees,  he  is  in  effect  a 

19  Ch.  D.  518.     See  also  Striek-  legatee  and  cannot  charge  where 

land  Y.  8ymons  (1884),  26  Ch.  D.  the  estate  is  insolvent  (Be  White, 

245  ;      and     Staniar    v.     Evans  Pennell  v.  FranMin,  [1898]  2  Ch. 

(1886),  34  Ch.  D.  470,  negativing  217  ;      Be    Barber,    Burgess    v. 

the  right  of  a  creditor  of  trustees  Vinnieome  (1886),  31  Ch.  D.  665  ; 

to  proceed  against  the  estate.  Be  Pooley  (1888),  40  Ch.  D.  1  ; 

{d)  Shaw  Y.  Lawless  (1838),  5  Be  Thorley,  Thorley  y.  Massam 

CI.  &  F.  129.  [1891]  2  Ch.  613). 

(e)  Foster  v.  Elsley  (1881),  19  (/)  Qrenville- Murray  y.  Earl  of 

Ch.  D.  518  ;   Finden  v.  Stephens  Clarendon  (1869),  L.  R.  9  Eq.  11. 

(1846),  2  Ph.  142.     Nevertheless  (g)     Einloch    v.    Secretary    of 

it  has  been  held  that  where  a  State  for  India  (1880),  15  Ch.  D. 

professional  person  is  appointed  1  ;   (1882)  7  App.  Cas.  619. 
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^  '  Art.  8. — How  far  Valuable  Consideration  is  Necessary  to 

hind  the  Settlor  or  his  Representatives. 

(1)  An  "  executed  "  trust  {i.e.,  where  the  settlor  has 
either  done  all  in  his  laower  to  transfer  his  interest  in 
the  trust  property  to  a  trustee,  or  has  constituted 
himself  a  trustee  of  it  in  prasenti)  is  irrevocable  not- 
withstanding that  it  is  purely  voluntary  (/i). 

(2)  But  an  instrument  or  transaction  intended  to 
operate  as  an  assignment  or  a  gift,  but  invalid  as  such, 
will  not  constitute  the  assignor  or  donor  a  trustee  of 
the  property  for  the  intended  assignee  or  donee  {i). 

(3)  With  regard  to  contracts  relating  to  the  creation 
of  trusts  in  favour  of  third  persons,  the  following 
rules  appear  to  be  recognised : — 

(a)  A  covenant  by  A.  with    B.  even  for  valuable 

consideration  to  create  a  trust  in  futuro  in 
favour  of  third  parties  (volunteers)  is  not 
enforceable  by  the  volunteers  {It). 

(b)  A  covenant  under  seal  by  A.  with  B.  expressly  as  a 

trustee  that  A.  will  transfer  property  to  B.  upon 
trust  for  C.  will  in  equity  confer  on  C.  the  same 
rights  against  A.  as  B.  would  have  at  common 
law,  in  the  event  of  B.  refusing  to  enforce  them; 
for  in  effect  B.  is  constituted  a  trustee  of  an 
executed  trust  of  a  legal  chose  in' action  (/). 

(h)  Ellison  V.  Ellison  (1802),  6  (i)  Milroy    v.     Lord,    supra 

Ves.  656 ;  2  Wh.  &  Tu.  Lead.  Cas.  Richards    v.    Delbridge,    supra  ; 

(ed.7),835;  l/*-oi/v.£ord(1862).  Re    Breton's    Estate,    Breton    v. 

4  De  G.  F.  &  J.  264  ;  Richardsr.  Woollven  (1881),  17  Ch.  D.  416; 

Delbridge  {1S7 4:),  L.  E.  18  Eq.  11 ;  Jones  v.  Lock  (1865),  L.  R.  1  Ch. 

Ex  parte  Pye,  Ex  parte  Dubost  25;  0'Flaherty\.  Browne,  [1901] 

(1811),  18  Ves.  140  ;     Bipple  v.  2  Ir.  R.  416  ;   Re  Innes,  Innes  v. 

Corles,    (1853),     11     Hare,    183;  Innes,  [1910]  1  Ch.  188;    Green 

Antrobus  v.  Smith  (1805),  12  Ves.  v.  Paterson  (1886),  32  Ch.  D.  95. 
39  ;   Re  B'Angibau,  Andrews  v.  (/c)  Re    Empress    Engineering 

Andrews  (1880),  15  Ch.  D.  228  ;  Co.  (1880),  16  Ch.  D.  125  ;  Gandy 

Re  Anstis,   Chetwynd  v.  Morgan  v.  Gandy  (1885),  30  Ch.  D.  57. 
(1886),  31  Ch.  D.  596;    Green  v.  (I)  Fletcher  v.  Fletcher  (1844), 

Paterson  (1886),  32  Ch.  D.   95  ;  4  Hare,   67;    Lloyds  v.   Harper 

Re  Richards,  Shenstone  v.  Brook  (1880),  16  Ch.  D.  290  ;   Gandy  v. 

(1887),  36  Ch.  D.  541  ;   Harding  Gandy,  supra  ;    Touche  v.  Metro- 

V.  Harding  (1886),  17  Q.  B.  D.  politan  Railway  Warehousing  Co. 

442;    CaHer  v.  Carter,  [1896]  1  (1871),  L.  E.  6  Ch.   671  (where 

Ch.     62 ;      Mallott    v.     Wilson,  according    to  the  C.  A.   in  Re 

[1903]  2  Ch.  494.  Empress  Engineering  Co.,  supra, 
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(c)  But  a  covenant  between  A.  and  B.,  whether  based  Art.  8. 
on  valuable  consideration  or  not,  creating  rights 
which  A.  (or  a  trustee  for  him)  may  enforce  at 
law  against  B.  or  vice  versa,  and  also  providing 
benefits  for  third  parties,  is  prima  facie  a  mere 
arrangement  between  A.  and  B,  which  they  may 
vary  or  cancel,  and  is  not  enforceable  by  the 
third  parties,  unless,  on  the  true  interpretation  of 
the  covenant,  the  object  of  it  was  to  confer  an 
equitable  interest  on  them  (m).  But  if  the  con- 
tract be  enforced  by  A.  or  B.,  it  will  be  enforced 
for  the  benefit  of  the  third  parties  as  well  (??) . 

Paeagbaph  (1). 

It  is  a  well-known  maxim  that  equity  gives  no  assistance  Examination 
to  volunteers ;   but   like  other   epigrammatic  expressions  it  °l  *^®  maxim 

,,.  Ti  11       11       that  equity 

cannot  be  accepted  literally.  In  order  to  understand  the  affords  no 
rules  of  equity  with  regard  to  volunteers,  the  distinction  ^o'J„°tgej,s 
between  legal  rights  and  equitable  rights  must  be  kept  in 
mind.  The  true  principle  is,  that  a  court  of  equity  will  give 
no  assistance  to  a  volunteer  against  the  donor  to  perfect  an 
inchoate  intention  to  confer  a  bounty.  The  would-be  donor 
can  be  bound  only  in  one  of  two  ways.  He  is  bound  at 
common  law  if  he  has  made  a  gift  to  the  object  of  his  bounty, 
or  to  a  trustee  for  that  object,  or  has  covenanted  under 
seal  either  with  that  object,  or  with  a  trustee  for  that  object, 
to  do  something  for  breach  of  which  a  common  law  court  will 
give  damages ;  and  in  either  case  equity  will  enforce  the  trust 
against  the  trustee,  and  if  the  trustee  refuses  to  enforce  his 
legal  rights  against  the  donor  the  court  will  authorise  the 
beneficiary  to  use  his  name.  A  donor  is  also  bound  in  equity 
if  he  has  declared  Idmself  a  trustee  for  the  object ;  for 
equity  regards  a  declaration  of  trust  as  the  equitable  equi- 
valent of  a  common  law  gift.  But  where  he  has  not  declared 
himself  a  trustee,  and  has  merely  covenanted  to  create  a 
trust  without  any  trust  being  declared,  equity  will  leave  the 

the  rule  was  stated  too  broadly) ;  (to)  Davenport      v.      Bishopp 

Kelly  V.  Larlcin,  [1910]  2  Jr.  R.  (1843),  2  Y.  &  CoU.  C.  C.  451  ; 

550.  affirmed   (1846)  1  Ph.  698  ;   and 

{m)  Cases   cited   in   note   {k),  see  Lloyds  v.  Harper  (1880),  16 

supra;    Be  Flavell,   Murray  v.  Ch.  D.,  at  p.  311. 
Flavell  (1883),  25  Ch.  D.  89. 
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Art.  8. 


Part  vested 
in  trustees 
and  part 
agreed  to  be 
conveyed  to 
them. 


Executed 
trust  cannot 
be  broken. 


parties  to  such  common  law  rights  (if  any)  as  they  may 
have,  and  will  not  aid  them  hy  decreeing  specific  perform- 
ance. On  the  other  hand,  if  a  trust  has  been  once  declared 
and  the  interest  of  the  settlor  in  the  trust  property  vested  in 
the  trustee  (or,  in  technical  language,  is  an  executed  trust), 
courts  of  equity  will  enforce  it,  whether  the  party  applying 
for  relief  gave  valuable  consideration  or  not ;  even  although 
the  trustee  should  disclaim  the  trust  and  thereby  revest  the 
property  in  the  settlor  (o).  As  Kay,  J.,  said  in  Henry  v.  Arm- 
strong {f),  "  The  law  is,  that  anybody  of  full  age  and  sound 
mind,  who  has  executed  a  voluntary  deed  by  which  he  has 
denuded  himself  of  his  oivn  property,  is  bound  by  his  own 
act." 

Thus,  in  Jeferys  v.  Jefferys  {q)^  a  father  voluntarily  conveyed 
freeholds  to  trustees  upon  certain  trusts  in  favour  of  his 
daughters  ;  and  also  covenanted  to  surrender  copyholds  to  the 
use  of  the  trustees,  to  be  held  by  them  upon  the  trusts  of  the 
settlement.  The  settlor  afterwards  died  without  surrendering 
the  copyholds,  having  devised  certain  portions  of  both  free- 
holds and  copyholds  to  his  wife.  In  a  suit  by  the  daughters 
to  have  the  settlement  enforced,  it  was  held  that  the  court 
would  carry  out  the  settlement  of  the  freeholds ;  for  with 
respect  to  them  the  trust  was  executed,  the  title  of  the 
daughters  complete,  and  the  property  actually  transferred  to 
the  trustees.  On  the  other  hand,  it  refused  to  enforce  specific 
performance  of  the  covenant  to  surrender  the  copyholds  ;  for 
with  respect  to  them  the  trust  was  purely  executory,  the 
settlor  having  neither  declared  himself  a  trustee,  nor  trans- 
ferred the  copyholds  to  the  trustees.  He  had  merely  entered 
into  a  voluntary  contract  to  transfer  them,  which  a  court  of 
equity  could  not  enforce.  It  will  be  perceived  that  at  that 
date  courts  of  equity  and  common  law  were  quite  distinct, 
so  that  no  question  could  arise  of  the  Court  of  Chancery  giving 
damages  for  breach  of  covenant.  The  court  simply  left  the 
parties  to  their  remedy  (if  any)  in  a  court  of  common 
law  (q). 

By  a  marriage  settlement,  the  wife's  property  was  settled 
in  default  of  children  (after  life  estates  to  the  husband  and 
wife),  in  trust  for  the  wife  if  she  should  survive  the  husband ; 


(o)  Mallott  v.  Wilson,  [1903] 
2  Ch.  494. 

(p)  (1881)  18  Ch.  D.  668. 

(g)  Jefferys  v.  Jefferys  (1841), 
Cr.  &  Ph.  138 ;  and  see  also 
Bizzey  v.  Flight  (1876),  3  Ch.  D. 


269,  24  W.  R.  957,  read  in 
conjunction  with  the  remarks  of 
LiNDLET,  L.J.,  in  Be  Patrick, 
Bills  V.  Tatham,  [1891]  1  Ch.  82  ; 
and  see  Marler  v.  Tommas  (1873), 
L.  R.  17  Eq.  8. 
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but  in  the  event  of  the  husband  surviving  the  wife,  then  upon      Art.  8. 

such  trusts  as  the  wife  should  hy  will  appoint,  and,  in  default 

of  appointment,  in  trust  for  her  next  of  kin.     There  being  no 

issue  of   the  marriage,  and  the  wife  being  past  the  age  of 

child-bearing,  the  husband  and  wife  sought  to  have  the  capital 

of  the  trust  fund  paid  to  them  on  the  ground  that,  although 

the  trust  was  based    on  value,  the  next  of  kin  were  mere 

volunteers.     The  Court  of  Appeal,  however,  refused  to  permit 

this,  Jessel,  M.R.,  saying  :  "  The  fund  has  been  transferred 

to  the  trustees.     The  fact  of  the  next  of  kin  being  volunteers 

does  not  enable  the  trustees  to  part  with  it  without  the  consent 

of  their  cestuis  que  trusts.     That  has  been  the  rule  ever  since 

the  Court  of  Chancery  existed."     And  Cotton,  L.J.,  added : 

"  I  assume  that  this  trust  would  not  have  been  enforced  if  it 

ivere  still  executory.     But  this  trust  is  executed,  and  the  next  of 

kin  have  an  interest  as  cestuis  que  trusts.      It  is  immaterial 

that  they  are  volunteers.     The  trust  cannot  be  broken  on  that 

account"  (r). 

Where,  however,  the  settlor  has  himself  only  an  equitable  Voluntary- 
interest,  it  is  not  essential  to  the  validity  of  a  voluntary  settle-  t[on  of  °*^' 
ment  by  him  that  he  should  procure  the  transfer  of  the  legal  equitable 
ownership  to  the  trustees.     Thus,  in  Gilbert  v.  Overton  (s).  A.,  '    ^^^^  ^' 
having  an  agreement  for  a  lease,  executed  a  voluntary  settle- 
ment assigning  all  his  interest  in  the  agreement  to  trustees  upon 
certain   trusts.     It   was   objected   that   he   had   not  declared 
himself  a  trustee,  nor  intended  to  declare  himself  one,  and 
had   not   conveyed  the   leasehold  premises   to  the    trustees. 
Wood,   V.-C,    however,   said :     "  In    the    inception   of    this 
transaction,  there  is  nothing  to  show  that  the  settlor  had  the 
power  of  obtaining  a  lease  before  the  time  when  he  did  so, 
after  the   execution   of  the  settlement.     There  is,  therefore, 
nothing  to  show  that  the  settlor  did  not,  by  the  settlement,  do 
all  that  it  was  in  his  power  to  do  to  pass  the  jjvopcrfj/." 

So,  in  Kekewich  v.  Manning  (t),  residuary  personal  estate 
was  bequeathed  to  a  mother  for  life,  with  remainder  to  her 
daughter  absolutely.  The  daughter  assigned  all  her  interest 
under  the  will  to  trustees  upon  trusts  (which  were  voluntary) 
in  favour  of  her  nieces.  These  trusts  were  upheld  on  the 
ground  that   the  daughter  had  done  all  she  could  to  divest 

(r)  Paul   V.    Paul   (1882),    20  Keen,     123 ;      and    Bycroft    v. 

Ch.  D.  742.     As  to  the  effect,  if  Christy  (1840),  3  Beav.  238. 

there  had  merely  been  a  co?;«mam*  (t)  (1851)   1    De  G.  M.  &  Gr. 

to  settle,  see  infra,  p.  52.  176  ;    Voyle  v.  Hughes    (1854), 

(«)  (1864)  2  Hem.  &M.  110;  and  2  Sm.  &  G.  18. 
see  Oollimson  v.  Pattrick  (1838),  2 
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herself  of  her  interest  under  the  will.  For  she  had  a  mere 
equitable  remainder,  and  the  only  way  in  which  she  could 
transfer  it  was  by  assignment.  If  she  had  been  the  legal 
owner  of  the  fund  it  would  have  been  necessary  for  her  to 
transfer  it  in  the  proper  way  in  the  books  of  the  bank ;  but  not 
being  the  legal  owner,  she  did  all  she  could  do  to  transfer  it  («). 
The  result  would,  it  is  conceived,  have  been  the  same,  even  if 
the  daughter  had  been  entitled  in  possession  instead  of  in 
remainder  (x),  notwithstanding  that  in  such  a  case  she  could 
have  called  on  her  trustees  to  assign  the  legal  ownership  to  the 
trustees  of  the  voluntary  settlement. 

So,  again,  where  one  effects  a  policy  on  his  life,  under  the 
terms  of  which  the  money  is  to  be  paid  to  his  children  unless 
he  shall  otherwise  appoint  by  will,  the  children  obtain  complete 
equitable  rights  subject  to  be  defeated  by  the  exercise  of  the 
power ;  for  there  is  nothing  more  to  be  done  by  the  settlor  (y). 

In  Bizzey  v.  Flight  {z),  A.  (inter  alia)  assigned  certain 
mortgage  debts  to  trustees  upon  certain  trusts.  The  settlement, 
however,  contained  no  transfer  of  the  mortgage  securities.  A. 
subsequently  received  the  money  due  on  some  of  the  mort- 
gages, the  trustees  receiving  the  money  due  on  others.  It 
was  held  by  Hall,  V.-C,  that,  as  the  mortgaged  property  was 
not  transferred  to  the  trustees,  the  settlement  was  essentially 
incomplete,  and,  being  a  voluntary  settlement,  was  void.  In 
a  more  recent  ease  before  the  Court  of  Appeal,  however  (a), 
in  which  the  only  difference  was  that  the  mortgage  was  a  bill 
of  sale  of  chattels,  the  court  held  that  the  settlement  was  a 
complete  and  binding  assignment  of  the  debt,  and  threw  some 


(it)  The  chief  difficulty  is  to 
determine  what  is  a  complete 
assignment  and  what  is  not. 
See  Donaldson  v.  Donaldson 
(1854),  Kay,  711  ;  Edwards  v. 
Jones  (1836),  1  Myl.  &  Cr.  226  ; 
Pearson  v.  Amicable  Assurance 
Oo.(1859),27Beav.229;  Fortescue 
V.  Barnett  (1834),  3  Myl.  &  K. 
36 ;  Be  King,  Sewell  v.  King 
(1879),  14  Ch.  D.  179  ;  Hardimg 
V.  Harding  (1886),  17  Q.  B.  D. 
442  ;  Nanney  v.  Morgan  (1887), 
37  Ch.  D.  346  (equitable  interest 
in  shares) ;  and  Be  Earl  ofLucan, 
Hardinge  v.  Oobden  (1890),  45 
Ch.  D.  470. 

(x)  See  Nanney  v.  Morgan, 
swpra ;  Gason  v.  Bich  (1887), 
19  L.  R.  Ir.  391  ;  Bentley  v. 
Maekay    (1851),    15   Beav.    12; 


Tierney  v.  Wood  (1854),  19  Beav. 
330  ;  Be  Walhampton  (1884),  26 
Ch.  D.  391  ;  and  per  Wood, 
V.-C,  QilbeH  v.  Overton  (1864), 
2  Hem.  &  M.  at  p.  117  ;  but  cf. 
Bridge  v.  Bridge  (1852),  16  Beav. 
315. 

(y)  Be  Davies,  Davies  v.  Davies, 
[1892]  3  Ch.  63  ;  and  see  also 
Be  Flavell,  Murray  v.  Plavell 
(1883),  25  Ch.  D.  89  ;  Wilson  v. 
Lord  Bury  (1880),  5  Q.  B.  D. 
518  ;  and  Asliby  v.  Costin  (1888), 
21  Q.  B.  D.  401. 

(z)  (1876)  3  Ch.  D.  269;  24 
W.  E.  957;  and  to  same  effect 
Ward  V.  Aitdland  (1845),  8  Beav. 
201,  and  Woodford  v.  CTiarnley 
(1860),  28  Beav.  96. 

(a)  Be  Patrick,  Bills  v.  Tntham, 
[1891]  1  Ch.  82. 
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doubt  on  the  correctness  of  the  decision  in  Bizzey  v.  Fliciht  and  Art.  8. 
Woodf or d  V.  Charnley  {supra).  It  appears,  however,  that  their 
lordships  distinguished  the  two  cases  on  the  ground  that  a 
bill  of  sale  was  different  to  a  mortgage  of  land,  in  which  a 
transferee  of  the  debt  would  be  unable  to  give  a  receipt  for  the 
money  unless  he  could  reconvey  the  mortgaged  property, 
whereas  on  payment  of  a  bill  of  sale  no  reassignment  of  the 
mortgaged  chattels  is  required.  It  must  also  be  remembered 
that  before  1878  a  debt  could  not  be  assigned  at  law,  which 
seems  to  have  been  the  ratio  decidendi  in  Ward  v.  Audland  (h). 

It  seems  to  be  clear  that  a  direction  by  a  mortgagee  to  a 
mortgagor  to  invest  the  debt  in  securities  for  the  benefit  of 
third  persons  creates  an  executed  and  irrevocable  trust  (c). 

With  regard  to  acts  showing  that  a  person  has  constituted  Declaration 
himself  a  trustee  (although  there  is  no  actual  declaration  of  "Spiled  from 
trust)  the  case  of  Gee  v.  Liddell  (d)  may  be  referred  to.  conduct. 
There  a  testator  bequeathed  £2,000  on  certain  trusts,  and 
empowered  his  executor  (who  was  also  his  residuary  legatee) 
to  retain  the  amount  in  his  hands  uninvested,  paying 
interest  thereon  at  four  per  cent,  per  annum.  After  the 
testator's  death,  the  executor,  being  satisfied  that  the  testator 
intended  to  bequeath  £3,000,  and  not  £2,000,  said  to  the 
legatee's  father :  "  It  shall  make  no  difference,  and  I  will 
take  care  that  he  (the  legatee)  shall  have  £1,000  more  than 
he  is  entitled  to  by  the  will."  Subsequently  he  signed  a 
memorandum  in  these  words  :  "  By  the  will,  etc.,  of  the  late 
S.  G.  the  said  J.  G.  (the  executor)  pays  to  T.  W.  (the  legatee) 
the  annual  sum  of  £120  by  two  equal  payments,  viz.,  the 
6th  July  and  the  6th  January  in  each  year,  being  interest  at 
four  per  cent  on  £3,000."  He  also  signed  a  further  memo- 
randum, stating  that  he  had  told  the  legatee  that  he  should 
make  the  £2,000  up  to  £3,000 ;  and  doivn  to  his  death  he  in 
fact  jJaid  interest  on  the  £3,000.  On  these  facts,  it  was  held 
that  the  executor  had  effectually  constituted  himself  a  trustee 
of  an  additional  £1,000  of  the  residuary  estate. 

In  Gray  v.  Gray  (e)  a  testatrix  gave  to  a  trustee  (who  was 
also  residuary  legatee)  a  sum  of  £2,000  stock  upon  certain 

(b)  (1845)  8  Beav.  201.        '  19;  Thorpev.Owen{lS'i2),5'Bea.v. 

{c)  Patersonr.  Murphy  (1853),  224;     Armstrong    v.    Timperon, 

11  Hare,  88  ;  and  see  also  Moore  [1871]  W.  N.  4  ;  Ba;  parte  Pye,  Ex 

V.  Darton  (1851),  4  De  G.  &  Sm.  parte  Dubost  (1811),  18  Ves.  140; 

517.  and  Be  Bellasis'    Trusts   (1871), 

(d)  (1866)  35  Beav.  621  ;  and  L.  E.  12  Eq.  218. 
Bee  also  New,  Prance  and  Garrard's  (e)  (1852)  2  Sim.  (n.  s.)  273. 

Trustee  v.  Hunting,  [1897]  2  Q.  B. 
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trusts.  She  subsequently  expressed  to  the  residuary  legatee  a 
wish  to  add  another  £2,000  to  the  trust  fund,  but  died  before 
doing  so.  The  residuary  legatee,  however,  transferred  two  sums 
of  £2,000  stock  into  her  own  name  and  gave  the  beneficiary  a 
power  of  attorney  to  receive  the  dividends.  Held  that  she  had 
constituted  herself  a  trustee  of  the  second  as  well  as  of  the  first 
£2,000. 

Again  in  Wheatley  v.  Purr  (/)  a  sum  of  £2,000  was,  by  the 
direction  of  H.  0.,  carried  by  her  bankers  to  an  account  in  the 
name  of  herself "  as  trustee  for  "  the  plaintiffs.  The  bankers  gave 
H.  0.  a  promissory  note  for  the  amount  payable  fourteen  days 
after  sight  with  interest.  After  H.  O.'s  death  the  £2,000  and 
accrued  interest  were  paid  to  her  execators.  Held  that  H.  0. 
had  constituted  herself  a  trustee  of  the  fund  irrevocably. 

In  Robertson  v.  Morrice  (g)  a  trustee  having  (in  breach  of 
trust)  used  trust  funds  for  his  own  benefit,  directed  his  clerk 
to  buy  stock,  and  expressed  to  him  his  wish  that  the  stock 
so  purchased  should  be  appropriated  to  replace  the  mis- 
appropriated stock.  The  clerk  purcha,ped  the  stock  in  the 
trustee's  name.  On  the  death  of  the  trustee  it  was  held  that 
he  had  constituted  himself  a  trustee  of  the  purchased  stock. 

Paragraph  (2). 

On  the  other  hand,  although  some  judges  have  held  that  an 
instrument  executed  as  a  present  assignment  (but  in  reality 
not  operative  as  such)  is  equivalent  to  a  declaration  by  the 
donor  that  he  holds  the  property  in  trust  for  the  donee  (h), 
the  balance  of  authority  is  unmistakably  the  other  way.  For 
an  intention  to  create  a  trust  is  essential  to  the  creation  of  one, 
and  when  a  man  purports  to  make  a  gift  or  an  assignment,  he 
cannot  reasonably  be  supposed  to  have  intended  to  declare 
himself  a  trustee — a  character  which  assumes  that  he  retains 
the  property  (i). 


(/)  (1837),  1  Keen,  551  ;  and 
see  also  Morton  v.  Tewart  (1842), 
2  Y.  &  Coll.  C.  C.  67. 

ig)  (1845),  9  Jur.  122  ;  and 
see  Vandenburg  v.  Palmer  (1858), 
4  Kay  &  J.  204. 

(h)  Biehardson  v.  Richardson 
(1867),  L.  R.  3  Eq.  686,  Wood, 
V.-C.  (afterwards  Lord  Hathee- 
LET);  Ilorgany.  Malleson{l8T0), 
L.  E.  10  Eq.  475,  Lord  Romillt  ; 
Baddeley  v.  Baddeley  (1878),  9 
Ch.  D.  113,  Malins,  V.-C;  Airey 
V.  Hall  (1856),  3  Sm.  &  G.  315, 
Stewakt,  V.-C. 


(i)  Bacon,  V.-C,  in  Warriner 
V.  Rogers  (1873),  L.  R.  16  Eq. 
340  ;  Sir  George  Jessel,  M.R., 
in  Richards  v.  Belbridge  (1874), 
L.  R.  18  Eq.  11  ;  and  Hall, 
V.-C,  in  Re  Breton's  Estate,  Bre- 
ton Y.  Woollven  (1881),  17  Ch.  D. 
416.  See  also  Jones  v.  Loch 
(1865),  L.  R.  1  Ch.  25;  EeartlevY. 
Nicholson  (1875),  L.  R.  19  Eq. 
233  ;  Re  Shield,  Pethybridge  v. 
Burrow  (1885),  53  L.  T.  5  ;  and 
it  is  submitted  that,  both  on 
principle  and  authority,  the  law 
as  laid  down  by  the  Master  of  the 
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Thus,  in  Antrobus  v.  Smith  (j),  the  alleged  settlor  made  the  Art.  8. 
following  indorsement  on  a  share  held  by  him  in  a  public 
company :  "  I  do  hereby  assign  to  my  daughter  B.  all  my 
right,  title,  and  interest  of  and  in  the  enclosed  call,  and  all 
other  calls,  in  the  F.  and  C.  Navigation."  The  indorsement 
did  not  operate  as  a  valid  assignment  of  the  share,  but  it  was 
contended  that  it  operated  as  a  valid  declaration  of  trust.  The 
court,  however,  rejected  this  view,  the  Master  of  the  Eolls 
saying  :  "  Mr.  Crawfurd  (the  alleged  settlor)  was  not  in  form 
declared  a  trustee,  nor  was  that  mode  of  doing  what  he 
proposed  in  his  contemplation.  ...  He  meant  a  gift,  and  there 
is  no  case  in  which  a  party  has  been  compelled  to  perfect  a 
gift  which  in  the  mode  of  making  it  he  has  left  imperfect." 

Again,  a  settlor  had  children  by  a  first  wife,  and  one  son 
(an  infant)  by  a  second  wife.  One  day,  on  his  return  from 
a  journey,  the  infant's  nurse  said,  "  You  have  come  back  from 
Birmingham,  and  have  not  brought  baby  anything  "  ;  upon 
which  the  settlor  answered,  "  Oh  !  I  gave  him  a  pair  of  boots, 
and  now  I  will  give  him  a  handsome  present."  He  then  went 
upstairs  and  brought  down  a  cheque  which  he  had  received 
for  £900,  and  said,  "  Look  you  here,  I  give  this  to  baby  ;  it  is 
for  himself ;  I  am  going  to  put  it  away  for  him,  and  will  give 
him  a  great  deal  more  with  it ;  it  is  his  own,  and  he  may  do 
what  he  likes  with  it."  He  then  put  the  cheque  away.  A  few 
days  after  the  above  took  place,  he  suddenly  died,  leaving  the 
child  penniless.  The  legal  right  to  the  cheque  could,  of 
course,  only  pass  by  indorsement  (and  no  indorsement  had 
been  made).  It  was  held  that  there  was  nothing  more  than 
an  inchoate  intention  to  do  whatever  was  necessary  to  invest 
the  proceeds  of  the  cheque  for  the  child's  benefit,  and  that,  the 
father  having  died  before  he  had  carried  out  his  intention,  a 
court  of  equity  could  give  no  aid  to  the  child  (/«). 

Kolls  in  Biichards  v.  Delbridge  is  L.  T.  5,   and   Marler  v.  Tommas 

accurate.  (1873),  L.    R.    17   Eq.   8   (which 

ij)  (1805)  12  Ves.  39.  Shares  or  seem  to  be  inconsistent  with  Be 

stocks  must  be  transferred  ac-  King,  Sewell  v.  King  (1879),  14 

cording  to  the  company's  regu-  Ch.    D.    179,    the    authority   of 

lations  {Societe  Gene-rale  de  Paris  which  is  respectfully  questioned), 

V.   Walker  (1885),   11  App.  Cas.  a,ndi  Vincent  v.  Vincent  {1886),  35 

20  ;   Boots  V.  Williamson  (1888),  W.  E.  7,  andiJe  Smith,  Champ  v. 

38  Ch.  D.  485  ;   Mutual  Provident  Marshallsay  (1890),  64  L.  T.  13  ; 

Land    and    Building    Society    v.  and  see,  as  to  imperfect  gifts  at 

Maomillan  (1889),  14  App.  Cas.  common  law,  Irons  v.  Smallpiece 

596).  (1819),  2  B.  &  Aid.    651,    and 

(k)  Jones  v.  Look  (1865),  L.  R.  Cochrane    v.    Moore    (1890),    25 

1  Ch.  25  ;  and  see  also  Be  Shield,  Q.  B.  D.  57. 
Pethybridge  v.  Burrow  (1885),  53 
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On  similar  principles,  where  an  expectancy  is  ostensibly 
assigned  to  trustees,  no  volunteer  can  enforce  the  trust  against 
the  assignor.  For  an  assignment  of  an  expectancy  is  void  at 
common  law,  and  although  courts  of  equity  construe  such  a 
document  as  a  contract  to  assign  it  if  and  when  the  expectancy 
falls  in,  yet  it  only  enforces  such  an  equitable  contract  when 
it  is  based  on  valuable  consideration  {I). 

So  in  Milroy  v.  Lord  {m),  Tuenek,  L.J.,  laid  it  down  that, 
"  in  order  to  render  a  voluntary  settlement  valid  and  effectual, 
the  settlor  must  have  done  everything  which,  according  to  the 
nature  of  the  property  comprised  in  the  settlement,  was 
necessary  to  be  done  in  order  to  transfer  the  property,  and 
render  the  settlement  binding  upon  him.  He  may,  of  course, 
do  this  by  actually  transferring  the  property  to  the  persons 
for  whom  he  intends  to  provide,  and  the  provision  will  then 
be  effectual ;  and  it  will  be  equally  effectual  if  he  transfers  the 
property  to  a  trustee  for  the  purposes  of  the  settlement,  or 
declares  that  he  himself  holds  it  in  trust  for  those  purposes. 
But  in  order  to  render  the  settlement  binding,  one  or  other  of 
these  modes  must  (as  I  understand  the  law  of  this  court)  be 
resorted  to,  for  there  is  no  equity  in  this  court  to  perfect  an 
imperfect  gift." 

It  was  at  one  time  thought  that  there  was  an  exception  (or 
a  seeming  exception)  to  this  principle  in  the  case  of  husband 
and  wife  (n),  but  the  decision  of  the  late  Vice-Chancellor  Hall, 
contra,  in  Re  Breton's  Estate,  Breton  v.  Woollven  (o),  has 
thrown  considerable  doubt  on  the  soundness  of  that  view. 
The  point  is,  however,  no  longer  of  importance,  as,  by  the 
Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
gifts  made  by  a  husband  to  a  wife  are  as  valid  as  gifts  made 
by  one  stranger  to  another. 


How  far 
trusts  aris- 
ing out  of 
contracts 
can  be 
enforced  by 
third  parties 
who  are 
Tolunteers. 


Pakageaph   (3). 

The  subject  of  trusts  in  favour  of  volunteers  arising  out  of 
contracts,  is  one  of  considerable  difficulty ;  but  it  is  believed 
that  the  above  rules  will  solve  all  the  decided  cases.  It  is 
quite  clear  that  a  voluntary  covenant  to  create  a  tntst  is  not 
enforceable ;  but  there  is  a  distinction  between  a  voluntary 
covenant  to  create  a  trust,  and  a  voluntary  trust  oj  a  covenant 


(I)  Be  Ellenhorough,  Towry 
Lam  V.  Burne,  [1903]  1  Ch.  697. 

(m)  (1862)  4  De  G.  F.  &  J.  264. 

(n)  Grant  v.  Grant  (1865),  34 
Beav.  623  ;  followed  by  Malins, 


V.-C,  in  Baddeley  v.  Baddeley 
(1878),  9  Ch.  D.  113,  and  by 
Bacon,  V.-C,  in  Fox  v.  Hawks 
(1879),  13  Ch.  D.  822. 

(o)     (1881),  17  Ch.  D.  416. 
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enforceable  at  law.  The  true  principle  is  that,  whether  the  Art.  8. 
contract  is  a  voluntary  covenant  or  a  contract  based  on  valu- 
able  consideration,  prima  Jacie  the  only  persons  who  can 
enforce  it  are  those  who  could  sue  upon  it  at  common  law,  viz., 
the  persons  who  were  parties  to  it.  But  there  is  an  exception 
to  this,  viz.,  that  where  the  contract  is  not  merely  an 
arrangement  between  A.  and  B.,  the  parties  to  it,  but  is  a 
contract  by  A.  to  transfer  property  or  pay  money  to  B.  upon 
trusts  set  out  in  the  covenant,  the  trusts  being  either  for  the 
covenantor  and  others  or  for  others  exclusively,  then,  as  there 
are  trusts  declared' and  a  trustee  appointed,  it  becomes  not  a 
mere  question  of  intention  to  create  a  trust  in  future,  but  rather 
a  question  whether,  on  the  trim  construction  of  the  document, 
there  ivas  an  intention  to  give  third  parties  immediate  equit- 
able rights.  If  that  be  the  true  construction,  then  the  Court 
will  either  order  the  trustee  to  lend  his  name  to  the  volunteers 
or  (to  avoid  circuity)  will,  at  the  suit  of  the  volunteers,  enforce 
the  covenant  against  the  settlor  to  the  same  extent  as  the 
trustee  could  enforce  it  at  common  law,  but  the  equitable 
remedy  of  specific  performance  will  not  be  decreed. 

When  a  man  covenants  with  a  trustee  to  pay  him  money  Test  o£ 
for  a  third  person,  the  test  for  deciding  whether  or  not  that  jg^^'^''  ^^"^ 
third  person  is  a  cestui  que  trust  was  stated  by  Jessel,  M.E.,  Jessei,  m.e. 
in  Re  Empress  Engineering  Co.  (p),  as  follows  :  "As  a  general 
rule  that  will  not  be  so.  A  mere  agreement  between  A.  and 
B.  that  B.  shall  pay  C.  (an  agreement  to  which  C.  is  not  a 
party  either  directly  or  indirectly)  will  not  prevent  A.  and  B. 
from  coming  to  a  new  agreement  the  next  day  releasing  the  old 
one.  If  0.  were  a  cestui  que  trust  it  would  not  have  that  effect. 
I  am  far  from  saying  that  there  may  not  be  agreements  which 
may  make  C.  a  cestui  que  trust.  There  may  be  an  agreement 
like  that  in  Gregory  v.  Williams  (q),  where  the  agreement  was 
to  pay  out  of  property,  and  one  of  the  parties  to  the  agreement 
may  constitute  himself  a  trustee  of  the  property  for  the  benefit  of 
the  third  party.  So  again  it  is  quite  possible  that  one  of  the 
parties  to  the  agreement  may  be  the  nominee  or  trustee  of  the 
third  party  ;  .  .  .  a  married  woman  may  nominate  somebody  to 
contract  on  her  behalf ;  but  then  the  person  makes  the  contract 
really  as  trustee  for  somebody  else,  and  it  is  because  he 
contracts  in  that  character  that  the  cestui  que  trust  can  take 
the  benefit  of  the  contract." 

In  Gandy  v.  Gandy  (r),  Cotton,  L.  J.,  put  the  case  thus  :  "  As  Rule  stated 

by  Cotton, 
(p)  (1880)  16  Ch.  D.  125,  129.  (r)  (1885)    30  Ch.  D.   57,   66,   L.J.,  and 

(2)  (1817)  3  Mer.  582.  in  which  the  rule  as  stated  in   Bowen,  L.J. 
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The  question 
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of  interpre- 
tation of  the 
document. 


Colyear  v. 
Lady  Mul- 
grate  ex- 
plained. 


a  general  rule  a  contract  cannot  be  enforced  except  by  a  party 
to  the  contract ;  and  either  of  two  persons  contracting  together 
can  sue  the  other,  if  the  other  is  guilty  of  a  breach  of,  or  does 
not  perform  the  obligations  of,  that  contract.  But  a  third 
person — a  person  who  is  not  a  party  to  the  contract— cannot 
do  so.  That  rule,  however,  is  subject  to  this  exception:  if  the 
contract,  although  in  form  it  is  with  A.,  is  intended  to  secure  a 
benefit  to  B.,  so  that  B.  is  entitled  to  say  he  has  a  beneficial  right 
as  cestid  que  trust  under  that  contract  ;  then  B.  would,  in  a 
court  of  equity,  be  allowed  to  insist  upon  and  enforce  the 
contract."  And  in  the  same  case  Bowbn  L.J.,  said :  "  What- 
ever may  have  been  the  common  law  doctrine,  if  the  true 
intent  and  true  effect  of  this  deed  (a  separation  deed  between 
husband  and  wife)  were  to  give  to  the  children  a  beneficial 
right  under  it,  that  is  to  say,  to  give  them  a  right  to  have  these 
covenants  performed,  and  to  call  upon  the  trustees  to  protect 
their  rights  and  interests  under  it,  then  the  children  would  be 
outside  the  common  law  doctrine,  and  would  in  a  court  of 
equity  be  allowed  to  enforce  their  rights  under  the  deed. 
But  the  whole  application  of  that  doctrine,  of  course,  depends 
upon  its  being  made  out  that,  upon  the  true  construction  of 
this  deed  it  was  a  deed  which  gave  the  children  such  a 
beneficial  right." 

The  question,  therefore,  appears  to  be  purely  one  of 
interpretation  of  the  transaction  in  each  case.  Was  the 
contract  intended  to  be  merely  an  agreement  between  the 
parties  which  they  might  vary  or  release  ;  or  was  it  intended 
to  confer  on  others  equitable  rights  capable  of  being  enforced 
by  the  covenantee,  as  trustee  for  them,  at  common  law  ?  In 
considering  this  question  the  nature  of  the  transaction  is  a 
most  important  factor. 

An  excellent  example  of  the  rule  in  sub-paragraph  (a)  is 
afforded  by  the  case  of  Colyear  v.  Lady  Malgrave  (s).  There  a 
father,  who  had  four  natural  daughters  and  a  legitimate  son, 
entered  into  an  agreement  with  the  son,  whereby  the  father 
covenanted  to  transfer  the  sum  of  £20,000  to  a  trustee  for  the 
benefit  of  the  four  daughters  ;  and  the  son  covenanted  to  pay 
the  father's  debts.  The  son  paid  some  of  the  debts,  and  died 
before  the  covenant  by  the  father  was  performed,  having  by 
his  will  left  the  father  his  sole  legatee  and  executor.  It  was 
held  that  the  daughters  could  not  force  the  father  to  perform 
the  covenant  to  settle  £20,000  upon  them.     It  will  be  perceived 

Touche  v.  Metropolitan  Railway  Ch.  671,  was  held  to  be  too  wide. 
Warehousing  Co.  (1871),  L.  E.  6  («)  (1836)  2  Keen,  81. 
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that  the  covenant  was  here  made  witli  the  non,  and  not  with  Art.  8. 
the  contemplated  trustee.  It  consequently  conferred  no  legal 
right  to  sue  on  any  one  except  the  son's  personal  representa- 
tive, who  being  the  other  party  to  the  contract  could  not  sue 
himself.  It  was,  therefore,  nothing  except  a  voluntary 
covenant  to  create  a  trust  in  futuro,  neither  of  the  parties 
contracting  as  trustee  for  the  daughters. 

Such  cases  are  simple  because  there  is  no  covenant  made  Covenant 
^vitli  a  trustee  for  the  third  parties,  but  merely- a  covenant  as  such  may 
between  two  persons  to  make  a  future  trust  in  favour  of  the  or  may  not  be 
volunteer.     The  difficulty  commences  when  the  covenant  is  by  third 
entered  into  with  a  person  who  is  admittedly  a  trustee  for  parties, 
some   one,  and   confers   on   the   trustee   a  right  to  bring  a 
common  law  action  for  breach  of  the  covenant.     In  a  sense 
he  thereupon  becomes  the  trustee  of  a  legal  chose  in  action 
(i.e.,  of  the  legal  right  of  enforcing  the  covenant),  and  the 
question  then  becomes  not  unlike  that  discussed  under  the 
head  of  illusory  trusts  on  p.  35,  ante,  viz.,  whether  on  the 
true  construction  of  the  covenant  it  was  merely  a  matter  of 
arrangement  between  parties  to  it  which  either  of  them  could 
release,   or   whether    it   was    intended  to   confer   immediate 
equitable  rights  on  the  third  parties  to  call  on  the  trustee 
to  enforce  his  common  law  right  under  the  covenant. 

The  simplest  case  is  where  the  covenant  is  made  between  Where  the 
the  covenantor  and  the  trustee  only,  and  the  trust  is  wholly  are'the^'^ ' 
for  the  benefit  of  A.,  who  is  no  party  to  the  contract.     In  that  covenantor 
case  it  is  obvious  that  the  whole  transaction  would  be  futile  trustee, 
except  on  the  basis  that  A.,  and  A.  only,  was  intended  to  be 
benefited  by  it.      Hence  in  such  cases  A.  can  ask  the  court 
to   let  him   enforce   those   legal   rights   which   were   by  the 
covenantor  conferred  on  the  trustee  as  trustee  for  him.     The 
case  usually  cited  on  this  branch  of  the  subject  is'  Fletcher 
V.  Fletcher  (t).     The  facts  there  were  that  the  settlor,  by  a 
voluntary  deed,  covenanted  with  trustees  that  in  case  A.  and 
B.  (his  natural  sons)  or  either  of  them  should  survive  him, 
his  personal  representatives  should  within  twelve  months  pay 
^60,000  to  the  trustees  upon  trust  for  A.  and  B.  or  such  of 
them  as  should  attain  twenty-one.   Held,  after  the  covenantor's 
death,  that  although  the  deed  of  covenant  was  voluntary,  it 
nevertheless  created  a  trust  for  A.  (the  survivor  of  A.  and  B.), 
and  that  the  refusal  of  the  trustees  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right  of  A.  to  recover  payment 

{I)  (1844)  4  Hare,  67. 
T.  E 
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Art.  8.      of  the  debt  out  of  the  assets  of  the  covenantor.     In  giving 
judgment  Wigram,  V.-C,  said :  "The  first  proposition  relied 
upon  against  the  claim  in  equity,  was  that  equity  will  not 
interfere  in  favour  of  a  volunteer.     That  proposition,  though 
true  in  many  cases,  has  been  too  largely  stated.     A  court  of 
equity,  for  example,  will  not,  in  favour  of  a  volunteer,  enforce 
the  performance  of  a  contract  in  specie.     That  it  will,  however, 
sometimes  act  in  favour  of  a  volunteer  is  proved  by  the 
common  case  of  a  volunteer  on  a  bond,  who  may  prove  his 
bond  against  the  assets.     Again,  where  the  relation  of  trustee 
and  cestui  que  trust  is  constituted,  (as  where  property  is  trans- 
ferred from   the   author   of  the   trust  into  the  name   of  a 
trustee,  so  that  he  has  lost  all  power  of  disposition  over  it, 
and  the  transaction  is  complete  as  regards  him),  the  trustee 
having  accepted  the  trust,  cannot  say  he  holds  it,  except  for 
the  purpose  of  the  trust ;  and  the  court  will  enforce  the  trust 
at  the  suit  of  a  volunteer.     According  to  the  authorities,  I 
cannot,  I  admit,  do  anything  to  perfect  the  liability   of  the 
author  of  the  trust  if  it  is  not  already  perfect.     This  covenant, 
hoivever,  is  already  perfect.      The  covenantor  is  liable  at  law 
and  the  court  is  not  called  upon  to  do  any  act  to  perfect  it. 
One  question  made  in  argument  has  been,  whether  there  can 
be  a  trust  of  a  covenant,  the  benefit  of  which  shall  belong  to 
a  third  party ;  but  I  cannot  think  there  is  any  difficulty  in 
that.  .  .  .  The  rule   against   relief  to   volunteers  cannot,  I 
conceive,  in  a  case  like  that  before  me,  be  stated  higher  than 
this — that  a  court  of  equity  will  not,  in  favour  of  a  volunteer, 
give  to  a  deed  any  effect  beyond  what  the  laic  uill  give  to  it. 
But  if  the  author  of  the  deed  has  subjected  himself   to  a 
liability  at  law,  and  the  legal  liability  comes  regularly  to  be 
enforced  in   equity,  the  observation  that  the  claimant  is  a 
volunteer  is  of  no  value  in  favour  of  those  who  represent  the 
author  of  the  deed.     If  therefore  the  plaintiff  himself  were 
the  covenantee,  so  that  he  could  bring  the  action  in  his  own 
name,  it  follows  from  what  I  have  said,  that,  in  my  opinion, 
he  might  enforce  payment  out  of  the  assets  of  the  covenantor 
in  this  case.     Then  does  the  interposition  of  the  trustee  of 
this  covenant  make  any  difference  ?     I  think  it  does  not.  .  .  . 
I  give  no  assistance  against  the  testator,  I  only  deal  with 
him  as  he  has  dealt  by  himself;    and  if  in  such  a  case  a 
trustee  will   not   sue  without   the   sanction  of  the  court,  I 
think  it  is  right  to  allow  the  cestui  que  trust  to  sue  for  himself 
in  the  name  of  the  trustee,  either  at  law  or  in  this  court  as 
the  case  may  require," 
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The  same  point  was  also  discussed  in  Lloyd's  v.  Harper  (u),  Art.  8. 
where  a  father,  on  the  occasion  of  his  son  being  admitted  q^^^^^ 
as  an  underwriting  member  of  the  association  known  as  withacom- 
"  Lloyd's,"  gave  a  guarantee  to  the  managing  committee  of  ™e  benefit 
the  association  by  which  he  held  himself  responsible  for  all  of  unascer- 
his  son's  engagements  in  that  capacity.  The  association,  in  '^'"^ 
whom  the  rights  of  the  committee  had  become  vested  by 
statute,  sixteen  years  after  the  date  of  contract  sought  to 
enforce  the  guarantee  for  the  benefit  of  the  persons,  whether 
inemhers  of  Lloyd's  or  not,  with  whom  the  son  had  contracted 
engagements  as  an  underwriting  member,  he  having  become 
a  bankrupt,  and  it  was  held  that  the  plaintiffs  were  entitled 
so  to  do.  It  is  clear  that  the  association  were  not  nominees 
on  behalf  of  the  persons  who  were  to  benefit  by  the  guarantee, 
and  moreover  they  entered  into  the  contract  for  the  benefit  of 
persons  who  were  not  in  existence  at  the  date  of  the  contract. 
The  point  was  taken  that,  assuming  that  Lloyd's  were  entitled 
to  sue  on  the  guarantee  at  all,  the  utmost  which  they  could 
recover  was  nominal  damages,  because  the  association  had 
not  sustained  any  loss,  the  loss  having  been  sustained  by  the 
persons  who  had  entered  into  the  contracts  with  the  son.  Lord 
Justice  James  said  {x) :  "  The  defendants  say,  '  You,  Lloyd's, 
have  sustained  no  loss,  and  can  only  recover  nominal  damages, 
because  you  can  only  recover  for  your  own  loss,  and  not  for  the 
losses  sustained  by  other  persons.'  That  might  be  true  if  Lloyd's 
were  not  trustees,  but  I  am  of  opinion  that  Mr.  Justice  Fey 
was  well  warranted  in  the  conclusion  at  which  he  arrived,  that 
the  engagement  was  made  with  the  committee  as  trustees  for 
and  on  behalf  of  the  persons  beneficially  interested.  That 
brings  the  case  within  the  authorities,  of  which  there  are 
more  than  one,  viz.,  Gregory  v.  Williams  {y),  Lamb  v.  Vice  (z), 
and  many  other  cases  which  proceed  on  the  obvious  principle 
that,  if  A.  is  trustee  for  B.,  A.  can  sue  on  behalf  of  B."  Lord 
Justice  Cotton,  in  giving  judgment  to  the  same  effect,  referred 
also  (a)  to  Tomlinson  v.  Gill  (h),  and  said  that  the  principle 
there  laid  down  by  Lord  Haedwickb  "  is,  I  think,  a  good  and 
sound  one,  and  one  upon  which  we  can  properlj'  act,  and  are 
bound  to  act  in  the  present  case,  treating  the  plaintiffs, 
Lloyd's,  as  trustees  for  those  for  whose  benefit  this  contract 
was    entered    into."     And   Lord    Justice   Lush   said  (c),   "  I 

(u)  (1880)  16  Ch.  D.  290.  [a)  (1880)  16  Ch.  D.  at  p.  317. 

(x)  (1880)  16  Ch.  D.  at  p.  315.  (6)  (1756)  Ambl.  330. 

(y)  (1817)  3  Mer.  582.  (c)  (1880)  16  Ch.  D.  at  p.  321. 
(e)    (1840)  6  Mee.  &  W.  467. 
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consider  it  to  be  an  established  rule  of  law  that  where  a  con- 
tract is  made  with  A.  for  the  benefit  of  B.,  A.  can  sue  on  the 
contract  for  the  benefit  of  B.  and  recover  all  that  B.  could 
have  recovered  if  the  contract  had  been  made  with  B. 
himself "  {d). 

A  more  complicated  case  arises  where  (as  frequently 
happens)  a  covenant  is  contained  in  a  partnership  deed 
providing  for  the  payment  of  an  annuity  to  the  widow  or 
children  of  one  of  the  partners  in  the  event  of  his  death  during 
the  partnership.  It  has  been  held  (e)  that  as  such  provisions 
create  a  legal  liability  in  the  surviving  partner  to  pay,  and 
as  the  object  of  them  is  to  confer  an  equitable  beneficial  right  on 
the  widow  or  children,  they  can  enforce  it,  the  personal  repre- 
sentative of  the  deceased  being  considered  as  a  trustee  for 
them. 

This  is  a  somewhat  extreme  case,  as  it  seems  to  have 
been  admitted  by  the  Court  of  Appeal  that  it  involved  the 
rather  serious  proposition  that  the  partners  could  not  have 
cancelled  or  varied  the  articles  of  partnership  so  as  to  deprive 
the  widow  or  children  of  this  interest.  Noeth,  J.,  in  the  court 
below  seems  to  have  felt  the  force  of  this  objection,  as  he  relied 
upon  the  fact  that  the  widow  in  question  was  also  executrix 
of  the  deceased  and  as  such  could  enforce  the  covenant  in  that 
character  at  law ;  but  the  Court  of  Appeal  do  not  seem  to 
have  seen  any  necessity  for  relying  upon  that,  and  both  courts 
held  that  when  paid  to  the  executrix  she  held  it  as  trustee  for 
herself  free  from  any  rights  of  her  late  husband's  creditors. 

On  the  other  hand  there  is  no  inference  that  an  executory 
marriage  contract  is  intended  to  confer  any  equitable  rights 
on  any  one  except  the  spouses  and  the  issue  of  the  marriage. 
This  was  recently  discussed  in  Re  Plumptre's  Marriage  Settle- 
ment, Underhill  v.  Phmvptre  (/).  In  that  case  a  marriage 
settlement  contained  the  usual  covenant  by  husband  and  wife 
with  the  trustees  for  the  settlement  of  after-acquired  property 
of  the  wife.  The  husband  subsequently  made  a  present  of 
some  stocks  to  the  wife,  and,  after  her  death  without  issue, 
the  question  arose  whether  the  next  of  kin  of  the  wife  (who 
took  the  settled  fund  in  default  of  issue)  could  call  upon  the 

(d)  And  see  to  same  effect,  (/)  [1910]  1  Ch.  609  ;  and  see 
Gregory  v.  Williams  (1817),  3  Be  Anstis,  Ohetwynd  v.  Morgan 
Mei.  582,  and  Crofton  V.  Ormsby  (1886),  31  Ch.  D.  596,  605; 
(1806),  2  Sch.  &Lef.  583.  Green    v.    Paterson    (1886),    32 

(e)  Be  Flavell,  Murray  v.  Ch.  D.  95 ;  and  Be  D'Angibau, 
Flavell  (1883),  25  Ch.  D.  89;  Andrews  v.  Andrews  (1880),  15 
and  to  the  same  effect,  Page  v.  Ch.  D.  228. 

Cox  (1862),  10  Hare,  163. 
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trustees  to  enforce  the  covenant  against  the  husband,  in  whom  Art.  8. 
the  stocks  were  then  vested,  as  her  administrator  and  jure 
marif.i.  It  was  urged  on  behalf  of  the  next  of  kin  that  the  case 
was  governed  by  Fletcher  v.  Fletcher  (g) ,  and  that  where  there  is 
a  right  at  law  in  trustees  to  enforce  a  covenant  for  the  benefit 
of  volunteers,  they  are  bound  to  enforce  that  right — that  in 
fact  the  conferring  upon  them  of  a  legal  right  for  the  benefit 
of  volunteers  is  an  executed  trust  of  that  right.  It  was,  how- 
ever, held  by  Eve,  J.,  that  this  was  not  so.  The  learned  judge 
said  :  "  What  is  their  (the  next  of  kin's)  position  here  ?  They 
are  not  in  my  opinion  cestuis  que  trusts  under  the  settlement  " 
(of  the  stocks  in  question),  "  for  nothing  therein  amounts  to  a 
declaration  of  trust,  or  to  anything  more  than  an  executory 
contract  on  the  part  of  the  husband  and  wife ;  it  is,  so  far  as 
the  next  of  kin  are  concerned,  what  Cotton,  L.J.,  calls  a 
voluntary  contract  to  create  a  trust  as  distinguished  from  a 
complete  voluntary  trust  such  as  existed  in  the  case  of  Fletcher 
v.  Fletcher  (g)  .  .  .  The  collaterals  are  no  parties  to  the 
contract  (/t) ;  they  are  not  within  the  marriage  consideration 
and  cannot  be  considered  otherwise  than  as  volunteers  (i),  and 
in  this  respect  it  makes  no  difference  that  the  covenant  sought 
to  be  enforced  is  the  husband's  and  that  the  property  sought 
to  be  brought  within  it  comes  from  the  wife.  For  each  of  the 
foregoing  propositions  authority  is  to  be  found  in  the  judgment 
of  the  Court  of  Appeal  in  Re  D'Angibaii.,  Andrews  v.  Andrews 
(k)  ;  and  in  the  same  judgment  is  to  be  found  this  further  state- 
ment— that  where,  as  in  this  case,  the  husband  has  acquired  a 
legal  title,  as  administrator  of  the  wife,  to  property  which  was 
subject  to  the  contract  to  settle,  volunteers  are  not  entitled  to 
enforce  against  that  legal  title  the  contract  to  create  a  trust 
contained  in  the  settlement."  It  may  perhaps  be  added,  that 
although  trustees  for  parties  privy  to  valuable  consideration 
are  themselves  privy  to  it,  it  is  only  as  trustees  for  such 
beneficial  privies,  and  that  when  (as  in  the  above  case)  the  only 
beneficial  privy  left  is  the  person  against  whom  the  contract 
is  sought  to  be  enforced,  it  would  be  somewhat  anomalous  that 
tliey  should  be  bound  to  proceed  against  him  for  the  benefit 
of  volunteers  who  could  not  proceed  against  him  themselves. 

(g)  (1844)  4  Hare,  67.  {i)  See  to  same  effect,  Ander- 
(h)  They  would  not  be  neces-  son  v.  Abbott  (1857),  23  Beav. 
sary  parties  to  an.  action  to  457,  where  the  contract  between 
enforce  it  by  a  party  to  the  the  husband  and  wife  was  post- 
consideration  :  see  Fowler  v.  nuptial. 
James  (1847),  1  Coop.  temp.  (7c)  (1880)  15  Ch.  D.  228. 
Cott.  290. 
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Art.  8. 

Covenants  in 
marriage 
settlements 
benefiting 
children  of 
wife  by 
former 
husband. 


The  question  whether  the  children  of  a  widow,  who,  on  a 
second  marriage,  makes  or  procures  a  settlement  in  their 
favour,  can  enforce  the  performance  of  a  covenant  or  an 
incompleted  trust  is  not  free  from  difficulty.  In  Clarke  v. 
Wright  (1),  some  of  the  judges  in  the  Exchequer  Chamber  went 
so  far  as  to  extend  the  marriage  consideration  to  all  relatives 
of  an  intended  wife,  and  even  to  the  relatives  of  an  intended 
husband  where  he  was  not  the  settlor,  on  the  ground  that  a 
benefit  to  these  relatives  must  have  formed  part  of  the 
marriage  bargain  so  as  to  take  them  altogether  out  of  the 
category  of  "  volunteers."  As  shown  above,  however,  that  is 
certainly  not  the  law  with  regard  to  a  wife's  "next  of 
kin";  and  has  been  expressly  overruled  by  the  Privy 
Council  (m). 

The  fact  that  they  are  volunteers,  however,  does  not  dispose 
of  the  question,  because,  as  we  have  already  seen,  a  covenant 
with  trustees  enforceable  at  law  may  be  enforceable  by 
volunteers  if,  on  the  construction  of  the  instrument,  beneficial 
rights  were  intended  to  be  given  to  them.  Contingent  trusts 
in  favour  of  an  unascertainable  class  of  next  of  kin  resting  on 
covenant,  confer  no  equitable  rights  on  them,  because  they  can 
scarcely  be  supposed  to  have  been  objects  of  bounty  in  an 
arrangement  between  two  persons  about  to  marry.  But  the 
case  of  a  widow  who  is  about  to  remarry  making  some  pro- 
vision for  existing  children  for  whom  personally  she  entertains 
maternal  affection,  is  upon  quite  a  different  plane.  Anyhow, 
where  they  are  placed  on  the  same  footing  as  the  children  of 
the  intended  marriage,  it  seems  clear  that  they  would  be  able 
to  enforce  such  legal  rights  as  were  conferred  on  the  trustees 
by  the  covenant  (n). 


Art.  9. — What  Property  is  capable  of  hcing  made  the 
Subject  of  a  Trust. 

All  projDerty,  real  or  personal,  legal  or  equitable,  at 
home  or  abroad,  and  vrhether  in  possession  or  action, 


(I)  (1861)  6  H.  &  N.  849; 
Gale  V.  Gale  (1877),  6  Ch.  D.  144  ; 
and  see  also  Leonard  v.  Leonard 
(1910),  44  Ir.  L.  T.  155. 

(m)  De  Mestre  v.  West,  [1891] 
A.  C.  264 ;  Nairn  v.  Prowse 
(1802),  6  Ves.  752  ;  Be  Cameron 
and  Wells  (1887),  37  Ch.  D.  32  ; 
and  Att.-Gen.  v.  Jacobs-Smith, 
[1895]  2  Q.  B.  341,  where  such  a 


limitation  was  held  to  be  volun- 
tary for  purposes  of  account 
duty. 

(n)  MacMe  v.  Herbertson 
(1884),  9  App.  Cas.  303,  337,  a 
Scottish  case,  but  apparently  on 
this  point  applicable  to  English 
settlements  ;  and  see  to  same 
effect,  De  Mestre  v.  West,  supra, 
at  p.  270  of  the  report. 
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remainder,  reversion,  or  expectancy,  may  be  made  the      Art.  9. 
subject  of  a  trust,  unless — 

(a)  the  policy  of  the  law  or  any  statutory  enactment 

has  made  it  inalienable  ;  or, 

(b)  being  land,  the  tenure  is  inconsistent  with  the 

trusts  sought  to  be  created  (o). 

A  person,  holding  an  agreement  for  a  lease,  assigned  all  his  Equitable 
interest  under  it  to   trustees   upon  certain  trusts.      Here,  ™'ei-ests. 
although  the  legal  term  was  not  in  the  settlor,  it  was  held  to 
be  a  good  settlement,  because  he  had  conveyed  his  equitable 
interest  in  the  property  (p). 

A.  owes  £1,000  to  B.  B.  assigns  this  debt  to  trustees  Choses  in 
upon  certain  trusts.  This  transaction  is  perfectly  good.  Prior  ^°^^°°- 
to  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  debts  and 
other  legal  choses  in  action  were  not  assignable  at  law,  on  the 
ground  (as  put  by  Lord  Coke)  that  it  "  would  be  the  occasion 
of  multiplying  of  contentions  and  suits,  of  great  oppression  of 
the  people,  and  the  subversion  of  the  due  and  equal  execution 
of  justice  "  (10  Co.  48).  But  even  at  law  negotiable  instru- 
ments (as  debentures,  bills  of  exchange,  and  promissory  notes 
made  negotiable)  were  exceptions  to  the  rule ;  and  so  were  all 
contracts  where  a  novation  took  place,  that  is  to  say,  where 
both  parties  to  the  original  contract  assented  to  the  transfer  of 
the  interest  of  one  of  them.  Equity,  however,  almost  always, 
from  its  earliest  days,  disregarded  the  legal  doctrine,  and 
freely  enforced  contracts  for  the  sale  of  choses  in  action  ; 
and  now,  by  8  &  9  Vict.  c.  106,  s.  6,  contingent  and  future 
interests  and  possibilities,  coupled  ivith  an  interest  in  real 
estate,  may  be  granted  or  assigned  at  law.  But  not  so  possi- 
bilities in  personal  estate  which  still  remain  only  assignable 
in  equity  (q).  By  30  &  31  Vict.  c.  144,  policies  of  life 
assurance  may  be  legally  assigned,  and  by  31  &  32  Vict.  c.  86, 
a  similar  relaxation  of  the  law  was  introduced  in  favour  of 
marine  policies ;  and  finally,  by  s.  6  of  the  Judicature  Act, 
1873,  debts  and  other  legal  choses  in  action  may  be  assigned 
at  law,  where  the  assignment  is  absolute  and  not  by  way  of 
charge  only. 

(o)  See    Nelson    v.    Bridport  Beav.  609. 

(1846),  8  Beav.  547;    and  Allen  {q)  Bee  Joseph  v.  Lyons  {ISSi), 

V.  Bewsey  (1877),  7  Ch.  D.  453,  15   Q.   B.   D.    280;     Collyer  v. 

and  cases -sn/ra.  Isaacs  (1881),    19  Ch.   D.   342; 

(p)  Gilbert  v.   Overton  (1864),  ajxA  Be  Ellenborough,  Towry  Law 

2  H.  &  M.   110  ;    and  see  also  v.  Burne,  [1903]  1  Ch.  697. 
Knight    v.    Bowyer    (1857),    23 
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Art.  9. 

Reversionary 
interests. 

Expectancies 
or  possi- 
bilities. 


A  reversion,  whether  vested  or  contingent,  is  assignable  both 
at  law  and  in  equity,  and  may  therefore  be  made  the  subject 
of  a  trust  (?•). 

At  law,  assignments  of  future  acquired  property  pass  nothing. 
Equity,  however,  has  for  some  time  regarded  them  as  contracts 
to  assign  the  property  when  it  comes  into  existence  (s) ;  and 
although  they  are  uncertain  in  their  inception,  inasmuch  as 
the  property  is  incapable  of  ascertainment  at  the  date  of  the 
assignment,  it  is  nevertheless  capable  of  identification  when 
the  subject  has  come  into  existence  and  the  assignment  becomes 
enforceable  (t),  and  such  assignments  are  therefore  not  void 
for  uncertainty.  Thus  an  assignment  of  all  moneys  to 
which  the  assignor  was  or  might  become  entitled  under  any 
settlement,  will,  or  other  document,  was  held  to  be  good  in 
equity  («.) ;  and  a  similar  conclusion  was  arrived  at  by  the 
House  of  Lords  where  the  property  assigned  was  all  book 
debts  due  and  owing  or  which  might  during  a  named  period 
become  due  and  owing  to  the  assignor  (x).  Indeed  in  the  early 
case  of  Leivis  v.  Madocks  (y)  specific  performance  was  ordered 
of  a  covenant  by  the  husband  in  a  marriage  settlement  that 
he  would  "  by  deed  or  will  convey  give  devise  and  assume 
all  and  singular  his  ready  money  goods  chattels  and  personal 
estate  and  effects  to  and  for  the  use  and  behoof  of  the 
spouses  and  the  survivor  of  them  "  upon  certain  trusts ;  and 
this  case  was  quoted  in  a  recent  judgment  in  the  Court  of 
Appeal  as  being  good  law  (z).  An  assignment  of  the  copy- 
right of  an  unwritten  book  has  also  been  held  to  be 
good  (a).  Another  example  is  the  covenant  to  settle  after- 
acquired  property  commonly  found  in  marriage  settle- 
ments {z).  As,  however,  such  equitable  assignments  are 
really  only  regarded  as  contracts,  it  follows  that  they  require 


(r)  Shafto  v.  Adams  (1864),  4 
Gifi.  492. 

(s)  Wetheredv.  Wethered  (1828), 
2  Sim.  183  ;  and  see  also  Beckley 
V.  Newland  (1723),  2  P.  Wms. 
182;  Harwood  v.  Toohe  (1812), 
2  Sim.  192;  Higgins  v.  Hill 
(1887),  56  L.  T.  426  ;  Collyer  v. 
Isaacs  (1881),  19  Ch.  D.  342; 
Be  Clarice,  Coombe  v.  Carter 
(1887),  36  Ch.  D.  348;  Tailby 
V.  Official  Receiver  (1888),  13 
App.  Cas.  523  ;  Hardy  v.  Fother- 
gill  (1888),  13  App.  Cas.  351; 
and  Thomas  v.  Kelly  (1888),  13 
App.  Cas.  506. 


{t)  See  per  Lord  Hekschell 
in  Tailby  v.  Official  Beceiver 
(1888),  13  App.  Cas.  523,  at 
p.  530  ;  and  Rolroyd  v.  Marshall 
(1862),  lOH.  L.  Cas.  191. 

(u)  Be  Clarice,  Coombe  v.  Carter 
(1887),  36  Ch.  D.  348. 

(x)  Tailby  v.  Official  Beceiver, 
supra. 

(y)  (1810),  17  Ves.  48. 

(z)  Be  Beis,  Ex  parte  Clough, 
[1904]  2  K.  B.  769,  at  p.  783, 
per  Stirling,  L.J. 

(a)  Ward,  Lock  &  Co.  v.  Long, 
[1906]  2  Ch.  550. 
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valuable  consideration  to  support  them  (b)  (as  to  which  see      Art.  9. 

supra,  Art.  8). 

If  during  the  intervening  period  between  the  assignment  Effect  o£ 

and  the  acquisition  of  the  property  the   assignor  becomes  on°assign°^ 

bankrupt    and    obtains    his   discharge,   the   question   arises  mentsof 

whether    he    is   released    by   the   order   of    discharge  from  pTOperty""^'^ 

the  performance  of  what  is  merely  a  contract.     In  Collyer  v.  acquired 

•  after  the 

Isaacs  (c)  it  was  held  that,  as  the  order  of  discharge  released  ^^^^^  j,f 

the  debtor  from  all  his  liabilities,  it  released  him  from  discharge. 
a  so-called  assignment  of  after-acquired  property  made  by 
way  of  mortgage  to  secure  a  debt.  But  more  recently  the 
matter  has  been  elaborately  discussed  in  Re  Reis,  Ex  parte 
Clough{d),  in  which  it  was  decided  by  the  Court  of  Appeal  that 
the  true  test  is  whether  the  contract  created  by  the  so-called 
assignment  or  the  debt  for  which  it  is  merely  a  security  is 
provable  in  the  bankruptcy,  or  whether  the  case  is  one  in 
which  specific  performance  is  the  appropriate  remedy.  In  the 
former  case  the  order  of  discharge  destroys  the  covenant ;  in 
the  latter  it  does  not.  This  view  was  subsequently  affirmed 
by  the  House  of  Lords  (e). 

The    question    whether    so-called    assignments  of  future  Effect  of 
acquired  property  are  binding  on  the  trustee  in    bankruptcy  on'prop^rty 
where  the  property  is  acquired  during  the  bankruptcy  is  not  so  acquired 
easy.     In  Wilmot  v.  Alton  (/)  it  was  answered  in  the  negative  bankriiptcy. 
on  the  ground  that  any  property  acquired  during  the  bank- 
ruptcy is  not  acquired  by  the  bankrupt,  but  (by  operation  of 
law)  by  the  trustee  in  bankruptcy.     This  case  was,  however, 
decided  before  Re  Reis,  Ex  parte  Clough  (supra),  and  it  seems 
questionable  whether  it  is  consistent  with  the  principles  there 
laid  down.     Anyhow  it  is  clear  that  an  assignment  of  future 
acquired  property  falling  within  the  class  of  contracts  capable 
of  specific  performance  would  bind  property  acquired  by  a 
bankrupt  after  his  discharge  (g). 

Sub-Parageaph  (a). 

Salaries  or  pensions  given  for  enabling  persons  to  perform  Property 

duties  connected  with  the  public  service,  or  to  enable  them  by^reMonof 

to  be  in  a  fit  state  of  preparation  to  perform  those  duties,  are  public  policy. 

(6)  Be     Ellenborough,     Towry  Q.  B.  D.  193. 

Law  V.  Burne,  [1903]  1  Ch.  697.  (e)  S.  C.   (sub  nom.  Clough  v. 

(c)  (1881)  19  Ch.  D.  342.  Samuel),  [1905]  A.  C.  442. 

(d)  [1904]  2  K.  B.  769  ;  and  (/)  [1897]  1  Q.  B.  17  ;  T!x 
see  also  He  Bastable,  Ex  parte  parte  Nichols  (1883),  22  Ch.  D. 
The  Trustee,  [1901]  2  K.  B.  at  782. 

p.   525  ;    and  Be  Davis  <&   Co.,  {g)  Be  Beis,  Ex  parte  Olough, 

Ex    parte    Bowlings    (1888),    22      supra,  and  CloiighY.Samuel,stq)ra. 
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Art.  9. 


Property 
inalienable 
by  statute. 


Pay,  pen- 
sions, etc., 
of  military 
and  naval 
oiEcers. 
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inalienable;  but  otherwise  not.  In  Grenfell  v.  Dean  and 
Canons  of  Windsor  (h),  a  canon  of  Windsor  had  assigned  the 
canonry  and  the  profits  to  the  plaintiff  to  secure  a  sum  of 
money.  There  was  no  cure  of  souls,  and  the  only  duties 
were  residence  within  the  castle  and  attendance  in  the 
chapel  for  twenty-one  days  a  year.  In  giving  judgment  for 
the  plaintiff  and  upholding  the  assignment  the  Master  of 
the  EoUs  said :  "  If  he  (the  canon)  had  made  out  that  the 
duty  to  be  performed  by  him  was  a  public  duty,  or  in  any 
way  connected  with  the  public  service,  I  should  have  thought 
it  right  to  attend  very  seriously  to  that  argument,  because 
there  are  various  cases  in  which  public  duties  are  concerned 
in  which  it  may  be  against  public  policy  that  the  income 
arising  from  the  performance  of  those  duties  should  be 
assigned ;  and  for  this  simple  reason,  because  the  public  is 
interested  not  only  in  the  performance  from  time  to  time  of 
the  duties,  but  also  in  the  fit  state  of  preparation  of  the  party 
having  to  perform  them.  Such  is  the  reason  in  the  cases  of 
half-pay,  where  there  is  a  sort  of  retainer,  and  where  the  pay- 
ments which  are  made  to  officers  from  time  to  time  are  the 
means  by  which  they — being  liable  to  be  called  into  public 
service — are  enabled  to  keep  themselves  in  a  state  of  prepara- 
tion for  performing  their  duties." 

So,  in  Davis  v.  Duke  of  Marlborough  (i),  the  Lord  Chan- 
cellor said  :  "  A  pension  for  past  services  may  be  aliened,  but 
a  pension  for  supporting  the  grantee  in  the  performance  of 
future  duties  is  inalienable."  The  emoluments  of  ecclesiastical 
livings  were  expressly  made  inalienable  by  13  Eliz.  c.  20  and 
57  Geo.  3,  c.  99. 

Some  classes  of  property  are  expressly  made  inalienable 
by  statute.  Thus,  in  Davis  v.  Duke  of  Marlhorougli  (i),  a 
pension  was  granted  by  statute  to  the  duke  and  his  successors 
in  the  title  "  for  the  more  honourable  support  of  the  dignities." 
It  was  held  that,  the  object  of  Parliament  being  that  "  it 
should  be  kept  in  mind  that  it  was  for  a  memento  and  a  per- 
petual memorial  of  national  gratitude  for  public  services,"  it 
was  not  alienable. 

Pay,  pensions,  relief,  or  allowance  payable  to  any  officer 
of  his  Majesty's  forces,  or  to  his  widow,  or  to  any  person 
on  the  compassionate  list,  are  also  made  unassignable  by 
statute  (j).     So  also  are  the  pay  of  seamen  in  the  navy(/i;). 


{h)  (1840)  2  Beav.  544.  ss.  1—14. 

(t)   (1818)  1  Swans.  74.  {k)  1  Geo. 

(?)    47  Geo.  3,  sess.  2,  c.  25, 


2,  c.  14,  s.  7. 


What  Property  the  Subject  of  a  Trust.  59 

and  half-pay  in  the  marine  forces  (I) ;  but  it  would  seem  that       ^^-  ^■ 
the  right  to  pay  actually  due  at  the  date  of  the  assignment  is 
assignable  (m).     Salaries  or  pensions,  not  given  in  respect  of 
public  services,  are  freely  assignable  (n). 

With  regard  to  the  property  of  married  women  (whether 
restrained  from  anticipation  or  not)  such  inability  to  create  a 
trust  of  it  as  still  exists  arises  rather  from  the  status  of  the 
settlor  herself  than  from  the  nature  of  the  property,  and  is 
therefore  treated  of  infra,  Chapter  III.,  under  the  head  of 
"  Who  may  be  a  Settlor." 


Sub-Paeageaph  (b). 

Where,  with  respect  to  copyhold  lands,  there  is  no  custom  Trust  incon- 
to  create  an  estate  tail  in  the  manor  of  which  they  are  holden,  f^^^^  ^'''^ 
an  equitable  estate  tail  cannot  be  created  by  way  of  trust :  for 
that  would  be  inconsistent  with  the  tenure — in  other  words, 
with  the  conditions — under  which  the  lands  are  holden  (o). 
But,  on  the  other  hand,  where  a  trust  is  not  inconsistent  with 
the  custom  of  a  manor,  it  will  be  valid,  although  legal  estates  to 
the  same  extent  could  not  be  created  (p).  So,  where  a  marriage 
settlement  contained  a  covenant  to  settle  after-acquired 
property,  it  was  held  to  be  inapplicable  to  lands  in  Jersey, 
where  trusts  of  this  character  are  not  recognised  and  all  trans- 
fers of  land  are  required  to  be  made  for  adequate  pecuniary 
consideration  (q). 

The  same  principle  holds  in  the  case  of  lands  situated  abroad ;  Trusts  of 
even  if  such  lands  are  capable  of  being  settled  by  way  of  special    °'^^^s^  ^°  ■ 
trust  at  all,  a  point  which  is  not  free  from  doubt  (r). 

As  to  the  validity  of  English  trusts  of  personal  estate  created 
by  English  women  about  to  marry  (and  therefore  to  become) 
foreigners,  and  which  are  void  according  to  the  law  of  the  matri- 
monial domicile,  the  reader  is  referred  to  the  next  Article. 


{I)    llGeo.  4&1  WiU.  4,  0.  20,  35. 

s.  47.  (o)  Allen  v.   Bewsey  (1877),  7 

(m)  11  Geo.  4  &  1  WiU.  4,  c.  20,  Ch.  D.  at  p.  466. 

s.  54.  (p)  Ibid. 

{n)  Feistel   v.    King's    College  (g)  Be       Pearse's      Settlement, 

(1847),   10  Beav.  491  ;    and  for  Pearse  v.   Pearse,   [1909]    1   Ch. 

other  cases  bearing  on   assign-  304 ;     and   see   also    Martin   v. 

ments  of  salaries  and  pensions,  Martin  (1831),  2  Russ.  &  Myl. 

see  Stone  v.  Lidderdale  (1795),  2  507  (land  in  Demerara). 

Anst.  533  ;    Arhuthnot  v.  Norton  (r)  Olover  v.  Strothoff  (1786),  2 

(1846),  5  Moo.  P.  C.  219  ;    Garew  Bro.  C.  C.  33  ;  Nelson  v.  Bridport 

V.  Cooper  (1864),  10  Jui.  (n.  s.)  (1846),  8  Beav.  547  ;    Martin  v. 

429 ;      Alexander    v.    Duhe     of  Maiiin  (1831),  2  Buss.  &  Myl. 

Wellington  (1831),  2  Buss.  &  Myl.  507. 
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Art.  10.     Art.  10.— The  Legality  of  the  Expressed  Object  of  the 

Trust. 

(1)  A  trust  created  for  a  purpose  illegal  by  English 
law  is  void  (s).  Private  trusts  of  this  character  mostly 
fall  under  one  of  the  following  classes  : 

(a)  trusts  for  the  accumulation  (i)  or  the  tying  up 

of  property  for  an  unlawful  period  ; 

(b)  trusts  by  which  it  is  sought  to  create  estates  in 

personalty  that  are  only  allowed  with  regard 
to  realty,  or  to  alter  the  devolution  of  property 
in  the  event  of  intestacy  (m)  ; 

(c)  trusts  providing  for  the  continued  enjoyment  of 

the  trust  property  by  an  insolvent  beneficiary 
free  from  the  rights  of  creditors  {v) ; 

(d)  trusts  restricting  the  power  of  alienation  of  the 

beneficiaries'  interest  {x) ; 

(e)  trusts  promoting  or  encouraging  immorality  {ij), 

fraud,  or  dishonesty ; 

(f)  trusts     tending    to    the    general    restraint    of 

marriage  {z)  (unless  of  a  second  marriage)  (a). 

(2)  An  illegal  trust  will  not  vitiate  other  provisions 
in  the  settlement  unconnected  with  the  illegal  pur- 
pose {h). 

(s)  Att.-Gen.  v.  Sands    (1668),  (a;)  Floyer  v.   Bankes   (1869), 

Hard.  488  ;   Pawlett  v.  Att.-Gen.  L.  R.  8  Eq.  115  ;   Sykes  v.  Sykes 

(1667),   Hard.   466;    Burgess  v.  (1871),  L.  E.  13  Eq.  56. 

Wheate    (1759),    1    Eden,    177;  {y)  BlodwellY.  Edwards  {1596), 

Duke  of  Norfolk's  Case  (1678),  3  Cro.  EUz.  609. 

Ch.  Gas.   1.     As  to  trusts  void  (z)  See  jier  V^^ilmot,  L.C.J.,  in 

for  attempting  to  alter  the  law  of  Low  v.  Peers,  Wilmot's  Opinions 

devolution  of  an  absolute  equit-  and  Judgments,  at  p.  375  ;  Mor- 

able  gift,  see   Be  Dixon,  Dixon  ley  v.  Bennoldson  (1843),  2  Hare, 

V.    Oharlesworth,    [1903]    2    Ch.  570;    Lloyd  v.   Lloyd  (1852),   2 

458.  Sim.  (n.  s.)  255. 

(<)  Cadell    V.    Palmer    (1833),  (a)  Marples      v.      Bainbridge 

1  CI.  &  F.  372,  Tud.  Lead.  Cas.  (1816),  1  Madd.  590;    Lloyd  v. 

Conv.    (ed.    4),   578  ;   Griffith  v.  Lloyd,  supra  ;    Craven  v.  Brady 

Vere  (1803),   9  Ves.   127,  Tud.  (1869),  L.  K.  4  Ch.  296 ;   and  as 

Lead.  Cas.  Conv.  (ed.  4),  618.  to  second  marriage  of  a  man, 

(m)  Be     Walker,    Mackintosh-  Allen  v.  Jackson  (1875),  1  Ch.  D. 

Walker  v.   Walker,  [1908]  2  Ch.  399. 

705.  (6)  H.  v.  W.  (1857),  3  Kay  & 

{v)  Graves  v.  Dolphin  (1826),  J.  382  ;    Oartwright  v.  Caiiwright 

1   Sim.    66;    Snowdon  v.   Dales  (1853),  3  De  Gr.  M.  &  G.   982; 

(1834),  6  Sim.  524;    Brandon  v.  Merryweather  v.  Jones  (1864),  4 

Boftmsom  (1811),  18  Ves,  429.  GiflE.    609;     Cocksedge   v.    Cook- 
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(3)  Trusts  of  personal  estate,  or  of  English  land,     Art.  10. 
are  not  void  by  our  law,  although  prohibited  by  the 

law  of  the  domicile  of  the  settlor  (c) ;  provided  that  by 
that  law  he  had  capacity  to  contract  (d). 

(4)  A  trust  to  perform  certain  acts  which  are  of  no 
benefit  to  any  human  being  is  not  enforceable  (e), 
unless  it  is  a  charitable  trust  (/).  But  it  is  not  void 
unless  it  transgresses  the  rule  against  perpetui- 
ties (g),  or  is  contrary  to  public  policy  (/i)  ;    and  the 

>  trustee  may  therefore  perform  it  if  he  wishes  (g). 

Pabagraph  (1)  (a). 

It  is  against  public  policy  that  property  should  be  settled  Perpetuities. 
on  special  trusts  for  an  indefinite  period,  so  as  to  prevent  it 
being  h'eely  dealt  with  ;  and,  consequently,  the  power  of  doing 
so  has  been  curtailed  by  a  rule  known  as  the  rule  against 
perpetuities.  That  rule  is,  that  every  future  limitation, 
(whether  by  way  of  executory  devise  or  trust),  of  real  or  per- 
sonal property,  the  vesting  of  which  absolutely  as  to  personalty, 
or  in  fee  or  tail  as  to  realty,  is  postponed  beyond  lives  in  being 
and  twenty-one  years  afterwards  (with  a  further  period  for  gesta- 
tion where  it  exists),  is  void(i).     This  rule  does  not,  however, 

sedge  (1844),  14  Sim.  244  ;   Evers  lock  (1872),   L.    K.    14  Eq.   45  ; 

V.  Challis  (1859),  7  H.  L.  Gas.  Dawson  v.  Small  (1874),  L.  E. 

531  ;    Watson  v.   Young  (1885),  18  Eq.  114  ;  and  per  North,  J., 

28  Ch.  D.  436  ;  Be  Harvey,  Peek  in    Be    Dean,    Cooper-Dean    v. 

V.  Savory  (1888),  39  Ch.  D.  289  ;  SUvens  (1889),  41  Ch.  D.  552. 

and  Be  Bence,  Smith  v.  Bence,  (/)  Trusts  may  be  charitable, 

[1891]  3  Ch.  242.  although  not  directly  benefiting 

(c)  See  Be  Migret,  Tweedie  v.  human  beings,  e.g.,  trusts  for 
Maunder,  [1901]  1  Ch.  547  ;  Be  providing  a  home  for  lost  dogs, 
Hernando,  Hernando  v.  Sawtell  trusts  for  the  protection  of 
(1884),  27  Ch.  D.  284  ;  Be  Price,  animals  liable  to  vivisection  {Be 
Tomlin  v.  Latter,  [1900]  1  Ch.  Douglas,  Ohert  v.  Barrow  (1887), 
442  ;    Pouey  v.  Hordern,  [1900]  35  Ch.  D.  472),    and  trusts   for 

1  Ch.  492  ;  Be  Bald,  Bald  v.  Bald  repairing  a  church  or  church. 
(1897),  76  L.  T.  462  ;  Be  Bankes,  yard  {Be  Vaughan,  Vaughan 
BeynoUs  v.  Ellis,  [1902]  2  Ch.  v.  Thomas  (1886),  33  Ch.  D. 
333.  187). 

(d)  Viditz  V.  O'Hagan,  [1900]  {g)  Be  Dean,   Cooper-Dean  v. 

2  Ch.  87.  Stevens,  ubi  supra,  at  p.  557. 

(e)  Be  Biclcard,  Biekard  v.  {h)  Brown  v.  Burdett  (1882), 
Bobson   (1862),    31   Beav.    244 ;      21  Ch.  D.  667. 

Lloyd  V.   Lloyd   (1852),   2   Sim.  {i)  Cadell   v.    Palmer    (1833), 

(N.  s.)  255 ;    Thomson  v.  Shake-  I  CI.  &  F.  372,  Tud.  Lead.  Cas. 

speare  (1859),  Johns.  612 ;  Fow-  Conv.  (ed.  4),  578  ;   London  and 

ler  V.  Fowler  (1864),   33  Beav.  South  Western  Bail.  Co.  v.  Gomm 

616  ;    Fisk  v.   Att.-Gen.   (1867),  (1882),  20  Ch.  D.  562,  apphed  in 

L.  E.  4  Eq.  521 ;  Hunter  v.  Bui-  Edwards  v.  Edwards,  [1909]  A.  C. 
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Art.  10. 


The  test  of 
whether  a 
trust  is  void 
for  remoteness 
is  possible, 
not  actual, 
erents. 


Property 
need  not 
vest  in 
possession 
within  the 
prescribed 
period  so 
long  as  it 
is  vested  in 
Interest. 


apply  to  trusts  following  estates  tail,  as  they  can  be  barred  (k) ; 
nor  to  charitable  bequests  (Z) ;  nor  to  parliamentary  grants  for 
distinguished  services ;  nor  to  trusts  for  the  accumulation  of 
income  for  payment  of  the  settlor's  debts  (vi).  It  is  impossible 
within  the  scope  of  this  work  to  go  into  the  numerous  ques- 
tions which  arise  under  this  rule,  for  the  elucidation  of  which 
the  reader  is  referred  to  Mr.  Lewis's  or  Mr.  Gray's  learned 
Treatises  on  Perpetuities.  One  or  two  salient  points  must, 
however,  be  adverted  to. 

First,  then,  in  considering  whether  limitations  or  trusts 
offend  against  the  rule  (or  are  in  legal  language  "  too  remote  "), 
possible  events  are  to  be  considered.  If  the  trust  may  in  any 
event  be  too  remote,  it  will  be  void,  notwithstanding  that  in 
the  events  which  have  actually  happened  it  would  have  vested 
within  the  prescribed  period.  In  short,  to  be  good  the  limitation 
must  be  one  of  which,  at  its  creation,  it  could  be  predicted 
that  it  must  necessarily  vest  within  the  prescribed  period  (n). 
It  follows  (and  this  must  never  be  forgotten  by  any  one  who 
undertakes  to  prepare  such  documents)  that  a  trust  in  a 
marriage  settlement  for  such  of  the  children  of  the  marriage  as 
shall  attain  the  age  of  twenty-two  years,  or  any  greater  age, 
must  necessarily  be  void  for  remoteness.  For  both  husband 
and  wife  may  die  leaving  a  child  under  one  year  of  age  who 
could  not  attain  a  vested  interest  within  twenty-one  years. 
The  author  has  known  of  a  shocking  case  where  the  wife's 
money  was  ignorantly  settled  in  this  way,  with  the  result  that 
the  trusts  for  issue  were  declared  void  and  the  wife's  fortune 
resulted  at  her  death  to  the  husband  jure  mariti,  and  he 
promptly  settled  it  on  a  new  wife. 

Secondly,  the  rule  does  not  require  that  the  trust  property 
shall  vest  absolutely  in  ^Jossessioji  within  the  prescribed  period. 
It  suffices  that  it  must  necessarily  vest  absolutely  in  interest  in 
some  person  or  persons,  so  that  one  can  say  with  certainty  at 
some  time  within  that  period  that  A.  as  life  tenant  and  B. 
as  absolute  owner  in  remainder  can  collectively  deal  with  the 
property.  Thus  in  the  not  uncommon  case  of  a  trust  for  A.  for 
life,  with  remainder  for  any  woman  who  may  become  his  widow 


275 ;  and  see  also  Pearks  v.  Mose- 
ley  (1880),  5  App.  Cas.  714. 

(k)  Heasman  v.  Pearce  (1871), 
L.  K.  7  Ch.  275. 

(I)  Christ's  Hospital  v.  Grain- 
ger (1849),  1  Mao.  &  G.  460. 

(m)  Lord  Southampton  v.  Lord 
Hertford  (1813),  2  Ves.  &  B.  54, 
65  ;  Bateman  v.  HotchMn  (1847), 


10  Beav.  426. 

(n)  Dungannon  v.  Smith 
(1846),  12  CI.  &  F.  546  ;  Smith 
V.  Smith  (1870),  L.  E.  5  Ch.  342  ; 
Be  Handcoek's  Trusts  (1889),  23 
L.  R.  Ir.  34.  As  to  trusts  to 
take  eflect  in  remainder  upon 
the  failure  of  such  trusts,  see 
infra,  p.  73  et  seq. 
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for  life,  with  remainder  for  his  children  who'shall  attain  twenty-  Art.  10. 
one  the  whole  trust  is  perfectly  good(o).  For  although 
it  is  possible  that  the  woman  who  may  become  his  widow  is 
not  born  at  the  date  when  the  settlement  first  comes  into 
operation,  yet  one  will  necessarily  be  able  at  the  end  of 
twenty-one  years  after  the  death  of  A.  to  say  that  his  widow 
(if  any)  and  his  children  who  have  attained  twenty-one  are 
together  the  absolute  owners  of  the  property.  On  the  other  indefinite 
hand,  all  the  intermediate  limited  interests  must  begin  within  income. 
the  limit  allowed  by  the  rule ;  for  otherwise  you  might  not  be 
able  to  ascertain  all  vested  interests  within  that  limit.  Thus, 
where  there  is  an  indefinite  discretionary  trust  to  apply  the 
income  for  the  benefit  of  all  or  any  one  or  more  of  a  class  of 
persons  (some  of  whom  may  be  unborn)  during  their  lives  or 
the  life  of  the  survivor  of  them,  it  is  obvious  that  their  beneficial 
interests  might  be  varied  from  time  to  time  so  that  the  persons 
collectively  entitled  might  not  be  definitely  ascertained  within 
the  period  allowed  by  the  rule,  and  in  such  case  the  trust  will 
be  bad  although  the  ultimate  remainderman  might  be  certainly 
ascertainable  within  the  period  (p). 

The  question  how  far  a  trust  which  is  void  for  remoteness 
invalidates  other  trusts  connected  with  it  is  discussed  infra, 
p.  73  et  seq. 

Thirdly,  with  regard  to  the  application  of  the  rule  to  powers  of  Application 
appointment.    Where  a  person  has  a  general  power  to  appoint  °*  f^^  V^^^ 
a  trust  fund  to  such  persons  as  he  may  think  fit,  the  rule  has  created  under 
no  application  beyond  that  which  it  would  have  to  a  disposi-  a^'dntment 
tion  by  an  absolute  owner.    But  where,  under  a  settlement 
or  will,  a  person  has  a  limited  or  special  power  (e.g.,  the 
power  to   appoint  among  issue  almost  universal  in  marriage 
settlements)  it  is  different.     In  such  cases,  for  the  purposes  of 
the  rule,  the  effect  of  the  appointment  at  the  date  when  it 
comes    into   operation,   and    not    its    actual   wording  (q),  is 
considered   as   having  been  written  into  the  settlement.     If 
judged  by  that  standard  it  would  have  been  void  for  remoteness 
as  an  original  trust,  it  will  be  equally  void  for  remoteness  as 
an   appointment.    An  excellent  example  is   afforded  by  the 
case  of  Be   Thompson,  Thompson  v.    Thompson.     There   the 

(o)  Be  Eargreaves,  Midgley  v.  [1906]  1  Ch.  624,  dissenting  from 

Tati!e2/(1890),43Cli.D.atp.  405;  Be    Wise,    Jackson    v.    Parrott, 

Be  Boherts,  Bepington  v.  Boherts-  [1896]  1  Ch.  281  ;    and  see  also 

Gawen  (1881),   19  Ch.   D.   620;  Be    Swain,    PMlKps    v.     Poole 

Evans  y.  Walker  (1876),  3  Ch.  D.  (1908),  99  L.  T.  604. 
211.  (l)  Jie    Thompson,    Thompson 

ip)  Be  Blew,  Blew  v.  Gunner,  v.  Thompson,' [1906}  2  Ch.  199. 
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Application 
of  rule 
where  no 
successive 
interests 
created. 


original  will  gave  a  life  interest  to  the  testator's  widow,  with 
remainder  upon  such  trusts  for  testator's  brother  T.  C.  and  his 
issue  as  the  widow  should  appoint.  The  widow  by  her  will 
appointed  in  favour  of  T.  C.  for  hfe  with  remainder  to  his 
children  who  being  born  in  her  lifetime  should  attain  twenty- 
five,  or  being  born  after  her  death  should  attain  twenty-one.  At 
her  death  (when  the  appointment  first  came  into  operation) 
all  T.  C.'s  then  existing  children  were  twenty-five.  It  was 
contended  that  if  the  tvords  of  the  apjwintment  had  been  written 
into  the  husband's  will  the  trusts  in  favour  of  the  children  of 
T.  C.  who  should  attain  twenty-five  would  have  been  void  for 
remoteness.  But  Joyce,  J.,  said  :  "  "When  it  is  stated  that  the 
test  by  which  the  validity  of  such  a  gift  must  be  tried  is  to  read 
it  as  inserted  in  the  deed  or  will  creating  the  power  in  place  of 
the  power,  it  is  not  meant  that  the  precise  language  of  the 
instrument  exercising  the  power  is  to  be  read  into  the  instru- 
ment creating  it  ...  .  Inasmuch,  therefore,  as  the  will  of  the 
widow  was  so  made  that  the  persons  who  according  to  the  true 
construction  of  such  will  were  to  take  under  it  and  the  shares 
they  were  to  take  would  necessarily  be  ascertained  and  their 
interests  vest  not  later  than  the  expiration  of  twenty-one  years 
from  the  death  of  T.  C,  who  was  alive  at  the  death  of  the 
testator,  the  appointment  was  perfectly  valid." 

Fourthly :  Trusts  may  be  void  for  remoteness  although 
creating  no  interests  in  succession,  if  the  effect  of  them  might 
be  to  tie  up  property  beyond  the  prescribed  limits.  For 
instance,  a  trust  to  apply  a  competent  part  of  the  income 
of  a  fund  for  keeping  a  tomb  in  repair  is  void  unless  limited 
to  lives  in  being  and  twenty-one  years  after  the  death  of 
the  survivor  (»•).  It  is  therefore  common  in  wills  by  which 
such  trusts  are  sought  to  be  created  to  limit  them  to  the  lives  of 
the  existing  issue  of  the  late  Queen  Victoria  and  twenty-one  years 
after  the  death  of  the  survivor  of  them.  As  the  deaths  of  that 
distinguished  class  can  be  readily  verified,  such  a  limitation  is 
not  void  for  uncertainty,  although  a  more  audacious  attempt  to 
extend  the  period  to  the  life  of  the  su^'vivor  of  all  persons 
living  at  the  date  when  the  settlement  took  effect  and  twenty-one 
years  after  has  been  held  void  on  the  ground  that  it  would  be 
impossible  to  identify  the  survivor  (s).  To  what  extent  such 
trusts  are  valid  apart  from  the  rule  against  perpetuities  will 
be  considered  later  (p.  76  et  seq). 

So,  again,  a  trust  of  real  estate  forbidding  a  sale  until  the 


(r)   Re  Dean,   Cooper-Dean  v. 
<Stwems,(1889)41Ch.I).,atp.557. 


{s)  Be  Moore,  Prior  v.  Moore, 
[1901]  1  Ch.  936. 
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happening  of  an  event  (e.g.,  when  the  settlor's  gravel  pits  are     Art.  10. 
worked  out)  which  might  not  happen  within  the  allowed  period         ' 
is  void  (t).    It  must  not,  however,  be  inferred  that  a  power  of  or  Power  of  or 
trust  for  sale  not  expressly  limited  in  point  of  duration  is  n^t^Hmrted*^ 
necessarily   void;    for    there    is  a    presumption  that  it   was  in  duration, 
intended  to  cease  when  all  beneficial  interests   should  have 
vested  absolutely  in  possession  in  persons  sui  juris.    Even 
where  it  can  be  gathered  that  the  settlor  intended  it  to  be 
exercised  after  that  for  purposes  of  division,  it  can  still  be 
exercised  within  the  period  allowed  by  the  rule  (u).    But  where 
no   successive  interests  are  given   and  the  property  vests  ab- 
solutely in  persons  sui  juris  directly  the  settlement  takes  effect, 
and  no  intention  can  be  gathered  that  a  power  of  sale  was 
merely  given    for  facility  of   division,   it   will   be   void    for 
remoteness  (v).     However,  although  the  trust  for,  or  power  of, 
sale  might  be  void,  it  is  looked  upon  as  mere  machinery  and  will 
not  avoid  the  trusts  in  favour  of  the  beneficiaries  if  they  take 
vested  interests  within  the  prescribed  period  (x). 

It  is  not  unusual  in  the  investigation  of  titles  to  real  estate  to  Trusts  for 
find  trusts  of  one  estate  created  for  indemnifying  another  estate  against'  ^'°^ 
against  a  perpetual  chief  rent.    It  might  seem  at  first  sight  that  perpetual 
such  trusts  would  offend  against  the  rule,  but  it  has  been  held 
by  the  Irish  Courts  (y)  that  they  are  good,  and  it  is  apprehended 
rightly ;  for  if  a  perpetual  chief  rent  on  estates  A.  and  B.  is  good, 
there  seems  to  be  no  reason  why  the  perpetual  liability  of  A.  to 
pay  the  whole  in  exoneration  of  B.  should  be  bad. 

There  is  a  collateral   rule  which  prohibits   a  contingent  Common  law 
remainder  being  limited  in  favour  of  the  unborn  child  of  an  doublf^'"^' 
unborn  child ;  but  this  rule  is  not  applicable  to  special  trusts,  possibilitie?. 
or  to  executory  limitations  (z),  although  it  is  applicable  to  pure 
equitable  remainders  (a) . 

At  common  law,  the  power  of  tying  up  money  so   as   to  The  Theilus- 
accumulate  at  compound  interest,  was  co-extensive  with  the 
period  for  which  property  might  be  tied  up  under  the  rule 


son  Act. 


(<)  Be  Wood,  Tullett  v.  Colville,  Lever,  [1903]  1  Ch.  565  ;   Goodier 

[1894]    3    Ch.    381  ;     Ooodier   v.  v.  Edmunds,  [1893]  3  Ch.  455 ; 

Edmunds,  [1893]  3  Ch.  455  ;   Be  Be  Daveron,  Bowen  v.  ChurcMll, 

Baveron,    Bowen    v.     OMrcUll,  [1893]  3  Ch.  421. 

[1893]  3  Ch.  421.  (y)  Massy  v.  O'Bell  (1859),  10 

(u)  Be  Lord  Sudeley  and  Baines  Ir.  Ch.  E.  22.     See  also  Convey- 

<fe  Co.,  [1894]  1  Ch.  334.  anoing  Act,  1911  (1  &  2  Geo.  V. 

(f )  Be     Dyson     and     Fowlce,  c.   37 )  sect.  6,  which  seems  to 

[1896]   2   Ch.    720  ;    Be  Jump,  confirm  this  view. 

Oalloway  v.  Hope,  [1903]  1  Ch.  («)  Be    Bowles,     Amedroz    v. 

129;  anisee  Be  Kay e  and  Hoyle's  Bowles,  [1902]  2  Ch.  650. 

Oon<rac«(1909),  53  Sol.  J.  520.  {a)  Be   Nash,  Oooh  v.    Frede- 

(x)  Be    Appleby,     Walker    v.  nefc,'_[1910]  1  Ch.  1. 
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Art.  10. 


Accumula- 
tions for  the 
purpose  of 
purchasing 
land. 


against  perpetuities.  However,  the  late  Mr.  Thellusson  having, 
by  his  will,  directed  his  property  to  be  accumulated  during  the 
lives  of  all  his  descendants  living  at  his  death  (6),  the  attention 
of  Parliament  was  called  to  the  unreasonable  nature  of  such  a 
power.  Accordingly,  by  the  statute  39  &  40  Geo,  3,  c.  98 
(commonly  known  as  the  Thellusson  Act),  the  period  allowed  by 
the  common  law  for  accumulations  was  further  restricted  to 
the  life  or  lives  of  the  grantor  or  grantors,  settlor  or  settlors  ; 
or  (not  and)  twenty-one  years  from  the  death  of  any  grantor, 
settlor,  devisor,  or  testator ;  or  during  the  minorities  of  any 
persons  who  shall  be  living,  or  en  ventre  sa  mere,  at  the  time 
of  the  death  of  the  grantor,  settlor,  devisor,  or  testator;  or 
during  the  minorities  of  any  persons  who,  under  the  instrument 
directing  the  accumulation,  would  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  income  directed  to  be  accumulated.  It 
has  been  recently  held  by  Neville,  J.,  that  this  last  period 
is  not  restricted  to  the  minority  of  persons  in  existence  at  the 
time  when  the  settlement  came  into  force  (c),  although  the 
statute  does  not  permit  the  accumulations  in  that  case  to  be 
made  during  the  period  before  the  birth  of  that  person  (d). 
The  statute,  however,  does  not  extend  to  any  provision  for 
payment  of  debts,  nor  for  raising  portions  for  the  children 
of  the  settlor,  grantor,  or  devisor,  or  of  any  person 
taking  any  interest  under  the  instrument  directing  such 
accumulations ;  nor  to  any  direction  as  to  the  produce  of 
timber  upon  any  lands ;  nor  to  a  trust  or  direction  for  keeping 
property  in  repair  (e)  ;  nor  to  a  direction  to  apply  income  for 
keeping  up  a  leasehold  policy  of  insurance  (/). 

It  will  be  perceived,  therefore,  that  the  maximum  period 
allowed  for  accumulation  is  twenty-one  years,  viz.,  either 
twenty-one  years  from  the  death  of  the  testator  or  the  twenty- 
one  years  constituting  the  maximum  minority  of  any  person 
in  existence  at  his  death,  or  (semble)  if  there  be  an  intervening 
life  estate,  the  twenty-one  years  constituting  the  maximum 
minority  of  the  person  or  persons  who  would  if  of  full  age  be 
entitled  to  the  income  directed  to  be  accumulated. 

In  1892  the  period  allowed  by  the  Thellusson  Act  was 
further  restricted,  where  the  accumulation  is  to  be  made  either 


(6)  Thellusson  v.  Woodford 
(1805),  11  Ves.  112. 

(c)  Be  Cattell,  Oattell  v.  Cattell, 
[1907]  1  Ch.  567 ;  dissenting 
from  Haley  v.  Bannister  (1819), 
4  Madd.  275,  and  Jagger  v. 
Jagger  (1883),  25  Ch.  D.  729, 


(d)  Ellis  V.  Maxwell  (1841),  3 
Beav.  at  p.  596. 

(e)  Vine  v.  Saleigh,  [1891]  2 
Ch.  13 ;  Be  Mason,  Mason  v. 
Mason,  [1891]  3  Ch.  467. 

(/)  Be  Gardiner,  Gardiner  v. 
Smith,  [1901]  1  Ch.  697. 
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wholly  or  partially  for  the  purchase  of  land  only,  to  the  Art.  10. 
minority  or  respective  minorities  of  any  p8rson  or  persons 
who,  under  the  instrument  directing  the  accumulations,  "would 
for  the  time  being  (if  of  full  age)  be  entitled  to  receive  the 
rents,  issues,  profits,  or  income  so  directed  to  be  accumu- 
lated "  (g).  The  wording  of  the  Act  is  not  free  from  criticism, 
for  if  it  be  construed  literally  it  could  never  be  effectual, 
inasmuch  as  under  the  instrument  directing  an  accumulation 
beyond  minority  there  would  be  no  person  entitled,  if  of  full 
age,  to  the  rents,  issues,  profits,  or  income.  It  is  apprehended, 
however,  that  the  true  meaning  is  sufficiently  obvious.  It  is 
also  apprehended  that,  on  the  analogy  of  the  Thellusson  Act, 
an  instrument  contravening  the  new  statute  would  only  be  void 
as  to  the  excess. 

Pakagraph  (1)  (b). 

No  trust  will  be  good  which  seeks  to   alter  the  rules   of  Attempts  to 
descent  or  distribution  applicable  to  real  or  personal  estate.  ^I'erthe 

'  mlGS  or 

Thus  a  trust  of  leaseholds  for  A.  for  life  and  after  his  death  descent  or 
for  B.  and  the  heirs  of  his  body  gives  B.  the  absolute  interest  distribution, 
subject  to  A.'s  life  estate.    For  an  estate  tail  cannot  be  created 
in  personal  estate  or  chattels  real. 

For  the  same  reason  a  bequest  of  money  to  A.  upon  the  trusts 
and  in  the  manner  upon  and  in  which  the  same  would  be 
applicable  if  it  had  arisen  from  the  sale,  under  the  Settled  Land 
Acts,  of  freeholds  settled  in  strict  settlement  by  the  same  will, 
will  give  the  money  absolutely  to  the  first  tenant  in  tail  by 
purchase  of  the  freeholds,  without  any  disentailing  assurance  ; 
and  on  his  death  intestate  it  will  go  to  his  next  of  kin  and 
not  to  the  heir  of  his  body.  If  a  person  wishes  to  settle  money 
in  that  way  he  must  impress  it  with  an  absolute  trust  for 
conversion  into  real  estate  (/i). 

A  somewhat  analogous  case  is  a  trust  of  real  or  personal 
property  for  A.  absolutely,  but  if  he  dies  intestate  then  for  B. 
In  such  cases  the  divesting  gift  over  to  B.  is  void  as  an  attempt 
to  alter  the  ordinary  law  of  descent  {i).  In  short,  any  trust 
creating  an  absolute  equitable  interest  in  A.,  but  attempting 
to    negative    dower,    curtesy,   female   heirship,  testamentary 

(g)  55  &  56  Vict.  c.  58.     The  Walker  v.  Walker,  [1908]  2  Ch. 

Act  applies  even  where  the  will  705. 

was   made   before    1892   if   the  {%)  Gulliver  y.  Vaux  (1746),  8 

testator  died  after  that  date  {Be  De  G.  M.  &  G.  167,  n.;  Holmes'  y. 

Baroness    Llanover,    Herbert    v.  Godson  (1856),  8  De  G   M   &  Gr 

Freshfleld  (No.   2),  [1903]  2  Ch.  152  ;     Barton  v.   Barton  (1857)] 

330;  and  &66  Be  Mason,  Mason  y.  3  Kay  &  J.  512  ;    Be  MortlooV's 

Masona,Ti.dVineY.Baleigh,supra).  Trust  (1857),  3  Kay  &  J.  456- 

{h)  Be     Walker,     Mackintosh-  Be  Talden  (1851),  1  De  G.  M.  & 
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Art.  10.  disposition,  or  the  right  of  committing  waste,  or  of  alienating 
or  charging  the  estate  (even  where  there  is  a  condition  subse- 
quent purporting  to  create  a  forfeiture)  is,  qua  such  attempt, 
void  (,;■). 


Settlements 
against  policy 
of  bank- 
ruptcy law. 


Paeageaph  (1)  (c). 

A  trust,  with  a  proviso  that  the  interest  of  the  beneficiary 
shall  not  be  liable  to  the  claims  of  creditors,  is  void  so  far  as 
the  proviso  is  concerned  (fc),  if,  on  the  decease  of  the  beneficiary, 
his  executors  would  have  a  right  to  call  upon  the  trustees 
retrospectively  to  account  for  the  arrears  {I). 

Of  course,  however,  a  trust  to  A.  until  he  becomes  bankrupt, 
or  alienates  the  property,  and  tlieti  over  to  B.  is  good  {m),  and 
may  even  take  effect  in  respect  of  alienations  preceding  the 
settlement  (n).  And  the  trust  over  is  equally  good  where  the 
trustee  is  given  a  discretion  to  apply  the  income  for  the  main- 
tenance of  the  bankrupt  and  his  wife,  or  children,  or  any  of 
them  (o).  But  a  man  cannot  make  a  settlement  of  his  own 
property  {]))  upon  himself  until  bankruptcy,  and  then  over  (5), 
not  even  by  an  ante-nuptial  marriage  settlement,  where  it 
might  fairly  be  urged  to  be  part  of  the  uife's  terms  of  the 
marriage  bargain  (?•)• 


Gr.  53  ;  Watlcins  v.  Williams 
(1851),  3  Mac.  &  G.  622  ;  Perry 
V.  Merritt  (1874),  L.  R.  18  Eq. 
152  ;  Be  Wilcocks'  Settlement 
(1875),  1  Cli.  D.  229  ;  Be  Bixon, 
Dixon  V.  Charleswoiih,  [1903]  2 
Ch.  458. 

(j)  Co.  Litt.  222  b.  Poyiington's 
Cose,  10  Co.  Rep.  35  b,  39  a;  Shaw 
V.  Ford  (1877),  7  Ch.  D.  669  ;'  Be 
Bugdale,  Dugdale  v.  Dugdale 
(1888),  38  Ch.  D.  176  ;  Braith- 
waiU  V.  Att.-Oen.,  [1909]  1  Ch. 
510  ;  and  see  also  Carr  v.  Living 
(1860),  28  Beav.  644. 

(Ic)  For  example,  see  Young- 
husband  V.  Gisborne  (1844),  1 
Coll.  C.  C.  400,  affirmed  (1846), 
1 5  L.  J.  Ch.  355 ;  Green  v.  Spicer 
(1830),  1  Russ.  &  Myl.  395; 
Giaves  v.  Dolphin  (1826),  1  Sim. 
66  ;  Piercy  v.  Eoberts  (1832),  1 
Myl.  &  K.  4  ;  Snowdon  v.  Dales 
(1834),  6  Sim.  524. 

(I)  See  Be  Sanderson's  Trust 
(1857),  3  Kay  &  J.  497. 

(m)  SeeBillsonv.  Crofts  (1873) 


L.  R.  15  Eq.  314  ;  Be  Aylwyn's 
Trusts  (1873),  L.  R.  16  Eq.  585, 
and  cases  therein  cited. 

(n)  West  V.  Williams,  [1898] 
1  Ch.  488. 

(0)  See  infra,  Art.  65,  as  to 
saoh  trusts. 

(p)  See  Be  Holland,  Chegg  v. 
Holland,  [1902]  2  Ch.  360,  over- 
ruling Be  Pearson,  Ex  pmie 
Stephens  (1876),  3  Ch.  D.  807  ; 
Be  Ashby,  Ex  parte  Wreford, 
[1892]  1  Q.  B.  872. 

(q)  Knight  v.  Browne  (1861), 
7  Jur.  (n.  s.)  894 ;  Brooke  v. 
Pearson  (1859),  27  Beav.  181. 

(r)  Higginbotham  v.  Holme 
(1812),  19  Ves.  88;  Ex  parte 
Hodgson  (1812),  19  Ves.  206  ; 
Be  Pearson,  Ex  parte  Stephens 
(1876),  3  Ch.  D.  807  ;  but 
consider  Be  Detmold,  Detmold  v. 
Detmold  (1889),  40  Ch.  D.  585, 
and  Be  Johnson  Johnson,  Ex 
parte  Matthews  and  Wilkinson, 
[1904]  1  K.  B.  134;  and  see 
infra,  p.  107. 
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Pabagraph  (1)  (d).  Art.  10. 

Trusts  framed  with  the  object  of  preventing  the  barring  of  „  i.^.^.^^.  ^^ 
entails,  or  imposing  restrictions  on  alienation  of  property  irhich  alienation. 
is  onte  given  absolutely,  are  contrary  to  the  policy  of  the  law, 
and  are  therefore  void  (s);  with  the  single  exception  that  trusts 
limiting  the  power  of  married  women  to  alienate  their  separate 
property  during  coverture  are  regarded  as  valid.  It  has,  how- 
ever, been  lately  held  by  the  Court  of  Appeal  that  such  a 
restraint  may  be  good  even  in  the  case  of  a  man,  if  the  trust 
was  created  in  a  country  (e.g.,  Scotland)  where  such  restraints 
are  allowed  (t).  And  of  course  a  trust  for  a  person  until  he 
attempts  to  alienate,  and  then  a  gift  over  in  favour  of  some 
one  else,  is  perfectly  good  («.). 

Paragbaph  (1)  (e). 

Where  a  man,  by  deed,  creates  a  trust  in  favour  of  illegitimate  Trusts  for 
children,  not  begotten  at  the  date  of  the  deed  {i.e.,  neither  born  ^1'"^ 
nor  en  ventre  sa  mere),  putting  aside  the  objection  as  to  want  of  ciiiidren. 
certainty  in  the  beneficiaries,  the  trust  will  be  void,  as  being 
contrary   to  public  policy  and  conducive   to  immorality  {x). 
Similarly,  a  trust  by  will  in  favour  of  the  illegitimate  children 
of  another  not  begotten  at  the  death  of  the   testator   would 
clearly  be  a  direct  encouragement  to  such  other  to  continue 
his   illicit  intercourse  after  the  testator's  death,  and  would 
therefore  be  void  {y). 

The  same  objection  does  not,  however,  apply  to  the  case  of 
a  trust  in  favour  of  an  illegitimate  child  en  ventre  at  the  date 
of  the  deed,  for  the  immorality,  is  past  {z) ;  nor  to  the  case  of  a 
testator  creating  a  trust  by  will  in  favour  of  bastards  not 
begotten  at  the  date  of  the  will  so  long  as  they  are  begotten 
before  his  death ;  for  it  is  impossible  that  it  can  encourage  an 

{«)  Floyer   v.    Banlces    (1869),  (a;)  Blodwell  y.  Edwards  (1596), 

L.  R.  8  Eq.  115;   Syhes  y.  Sykes  Cro.    Eliz.    509;     and    see    per 

(1871),  L.  R.  13  Eq.  56;    and  as  Mellish,    L.J.,  in    Occleston   v. 

to  alienation,  Snowdon  v.  Dales  Fullalove  (181 4),  L.  R.  9  Ch.  147  ; 

(1834),    6    Sim.    524;     Green   v.  a,nd  Thompson  v.  Thomas  (IS91), 

Spicer  (1830),    1    Russ.    &  Myl.  27  L.  R.  Ir.  457  ;    Hill  v.  Crook 

395  ;    Graves  v.  Dolphin  (1826),  (1873),  L.  R.  6  H.  L.  265. 

1  Sim.  66  ;   Brandon  v.  Bobinson  (y)  Metham,  v.  Duke  of  Devon- 

(1811),    18  Ves.    429  ;     Ware  v.  shire   (1719),    1    P.    Wms.    529  ; 

Cann  (1830),   10  B.   &  C.   433  ;  Darin  v.  Darin  (1875),  L.   R.  7 

Eaodv.Oglander (1865),  34:Besiv.  H.    L.    568;     Be   Ayles'    Trusts 

513  ;     Be   Dugdale,    Dugdale   v.  (1875),  1  Ch.  D.  282. 

Dugdale  (1888),  38  Ch.  D.   176.  (s)  Ebbern   v.    Fowler,    [1909] 

(t)  Be   Fitzgerald,   Surman   v.  1  Ch.  578,  overruling  Be  Shaw, 

Fitzgerald,  [1904]  1  fh.  573.  Bobinson  v.  Shaw,  [1894]  2  Ch. 

(it)  Be    Detmold,    Detmald    v.  573. 
DetmoU  (1889),  40  Ch.  D.  585. 
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Art.  10.  immoral  intercourse  after  his  death.  If  a  bequest  to  future 
bastards  is  to  be  held  to  be  contrary  to  public  policy,  it  must 
be  because  it  tends  to  promote  an  immoral  intercourse  in 
the  testator's  lifetime.  But  this  it  cannot  do,  because  the 
hypothetical  parents  (even  if  aware  of  the  will)  must  know  that 
it  could  be  revoked  at  any  moment  (a). 

In  Re  Harrison,  Harrison  v.  Higsonih),  a  testator  left  pro- 
perty to  his  daughter  for  life,  (describing  her  as  the  wife  of 
J.  H.,  although  to  his  knowledge  the  marriage  was  invalid), 
with  remainder  to  her  children.  At  the  date  of  the  will  the 
daughter  had  one  child  by  J.  H.,  and  after  the  testator's 
death  two  more  were  born.  Held  that,  although  on  the  con- 
struction of  the  will  the  testator  intended  all  three  children  to 
take,  yet  the  trust  in  favour  of  the  illegitimate  children  born 
after  his  death  was  void. 

Where  the  illegitimate  children  are  born  between  the  date 
of  the  will  and  the  death  of  the  testator  a  difficulty  may  arise 
in  relation  to  identifying  them  as  the  children  of  the  person 
named.  But  it  is  well  settled -that  where  a  gift  is  expressly 
to  reputed  children  of  a  female  (c),  or  of  a  male  by  a  particular 
female,  after-born  children  so  reputed  will  take  whether  they 
are  described  by  their  relationship  to  the  natural  father  or 
mother,  provided  in  case  of  the  father  he  has  before  the  will 
came  into  operation  acknoAvledged  th.em  as  his  children  {d). 
Where,  however,  the  trust  is  for  the  reputed  children  of  a 
male  (even  of  the  testator  himself)  without  reference  to  the 
mother,  a  child  begotten  after  the  date  of  the  will  cannot  take, 
apparently  on  the  ground  of  uncertainty  (e). 
Separation  A  trust  to   take   effect  upon   the  future   separation  of   a 

deeds.  husband   and    wife    is   void,    as   being    contrary   to    public 

morals  (/) ;  but  a  trust  in  reference  to  an  immediate  separa- 
tion, already  agreed  upon,  is   good   and  enforceable  (f/).     If, 

(a)  Ocdeston  v.  Fullalove  (1886),  31  Ch.  D.  642;  Be  JDu 
(1874),  L.  R.  9  Ch.  147  ;  and  Boohet,  Mansell  v.  Allen,  [1901] 
see  also  Be  Goodwin  (1874),  L.  E.      2  Ch.  441. 

17  Eq.  345.  (/)  Westmeath     v.     Westmeath 

(b)  [1894]  1  Ch.  561.  (1830),   1  Dow.  &  CI.   519;    Be 

(c)  Be  Hastie's  Trusts  (1887),  Moore,  Trafford  v.  3Iaconochie 
35    Ch.    D.    728  ;     Be    Frogley,  (1888),  39  Ch.  D.  116. 

[1905]    P.    137  ;     Be    Loveland,  {g)  Wilson  v.  Wilson  (1848),  1 

Loveland  v.   Loveland,   [1906]    1  H.L.Cas.  538,  (1854),5H.L.  Cas. 

Ch.  542.  40;  Vansittartv.  VansiUaH{185S), 

(d)  Ooeleston  v.  Fullalove  2  De  Gr.  &  J.  249  ;  Jodrell  v. 
(1874),  L.  R.  9  Ch.  147;  Be  JodreZi  (1845),  9  Beav.  45 ;  and 
Goodwin  (1874),  L.  R.  17  Eq.  see  Jodrell  v.  Jodrell  (1851),  14 
345.  Beav.  397. 

(e)  Be  Bolton,  Brown  v.  Bolton 
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however,  the  separation  does  not  in  fact  take  place,  the  trust  Art.  10. 
becomes  wholly  void  (h).  The  reason  of  this  is  obvious,  when 
we  consider  that  a  provision  for  husband  or  wife,  to  take 
effect  upon  a  future  separation,  is  a  direct  encouragement  to 
misconduct  which  may  result  in  a  separation  ;  whereas,  when 
a  separation  is  actually  agreed  on,  there  can  be  no  encourage- 
ment to  marital  misconduct  in  agreeing  to  the  distribution  of 
their  income  for  their  mutual  advantage. 

On  the  other  hand,  a  trust  in  favour  of  a  wife  so  long  only 
as  she  shall  cohabit  with  her  husband,  and  on  the  cesser  of  such 
cohabitation  a  gift  over  to  the  husband,  has  been  held  valid  (i). 
So  also  a  trust  in  favour  of  a  deserted  wife  so  long  only  as  she 
shall  be  separated  from  her  husband  is  not  invalid  (j). 

Paeagkaph  (1)  (f). 

Where  property  is  settled  in  trust  for  a  woman  for  life,  with  Trusts  in 
an  executory  gift  over  if  she  marry  a  man  with  an  income  of  ^^'^ta"'  °* 
less  than  £500  a  year,  or  if  she  marry  any  person  of  a 
particular  trade,  the  divesting  gift  over  is  bad,  as  its  object, 
as  gathered  from  its  probable  result  (k),  is  to  restrain  marriage 
altogether.  If,  however,  the  trust  over  is  to  take  effect  only 
upon  the  first  beneficiary  marrying  a  particular  person,  it 
would  be  good,  as  it  would  not  be  in  general  restraint  of 
marriage. 

Moreover,  the  rule  does   not   apply  to  second  marriages.  Exception 
Thus  where  (l)  a  person,  by  her  will,  gave  her  residuary  estate  ™  ^^?^  °^ 
to  trustees,  upon  trust  to  pay  the  income  to  her  nephew  and  marriage, 
his  wife  (the  testatrix's  niece)  for  their  joint  lives  and  the 
life  of  the  survivor,  with  a  gift  over  (in  the  event  of  the 
nephew  surviving    and  marrying  again)  in    trust   for    other 
persons,  it  was  held  that  the  gift  over  was  good.    Mbllish,  L.J., 
in  delivering  his  judgment,  after  stating  the  general  rule, 
said :  "  It  has  never  been  decided  that  it  (the  rule)  applies  to 
second  marriages.     ...     It  appears  to  me  very  obvious 
that,  if  it  is  regarded  as  a  matter  of  policy,  there  may  be  very 
essential  distinctions  between  a  first  and  a  second  marriage. 
At  any  rate  there  is  this,  that  in  the  case  of  a  second  marriage, 
whether  of  a  man  or  a  woman,  the  person  who  makes  the  gift 

(h)  Bindley  v.  Mulloney  (1869)  (j)  Be  ClMrleton,Braceyv.  Sher- 

L.  R.  7  Eq.  343.                             ,  win,  [1911]  W.  N.  54. 

(i)  Be  Hope-Johnstone,    Hope-  (fc)  Lloyd  v.   Lloyd  (1852),    2 

Johnstone     v.     Hope-Johnstone,  Sim.  (n.  s.)  255. 

[1904]  1  Ch.  470,  where  the  cases  (Z)  Allen  v.  Jackson  (1875),  1 

are  elaborately  reviewed.  Ch.  D.  399. 
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Art.  10. 


Rule  does  not 
apply  to 
gifts  until 
marriage. 


Condition 
requiring 
consent  to 
marriage. 


may  have  been  influenced  by  his  friendship  towards  the  wife 
in  the  one  case,  and  towards  the  husband  in  the  other  case." 

But  although  conditional  or  executory  gifts  over  divesting 
an  estate  on  marriage  are  void  if  the  probable  effect  would  be 
to  discourage  marriage  altogether,  yet  it  is  well  established 
that  a  trust  in  favour  of  a  person  until  marriage  and  then 
over  is  perfectly  good.  As  was  said  by  Wigram,  V.-C,  in 
Model/  V.  Rennoldson  (vi) :  "  Until  I  heard  the  argument  of 
this  case,  I  had  certainly  understood,  that  without  doubt, 
where  property  was  limited  to  a  person  until  she  married,  and 
when  she  married  then  over,  the  limitation  was  good.  It  is 
difficult  to  understand  how  this  could  be  otherwise,  for  in  such 
a  case  there  is  nothing  to  give  an  interest  beyond  marriage. 
If  you  suppose  the  case  of  a  gift  of  a  certain  interest,  and  that 
interest  sought  to  be  abridged  by  a  condition,  you  may  strike 
out  the  condition  and  leave  the  original  gift  in  operation  ;  but 
if  the  gift  is  until  marriage,  there  is  nothing  to  carry  the  gift 
beyond  the  marriage.  ...  I  am  satisfied  from  an  examina- 
tion of  the  authorities  that  a  gift  until  marriage,  and  when  the 
party  marries  then  over,  is  a  valid  limitation."  This  dis- 
tinction between  executory  gifts  over  on  marriage  and  gifts 
until  marriage  may  no  doubt  seem  somewhat  refined  and 
fantastic  to  the  lay  mind ;  but  the  rule  is  well  established 
that  there  is  a  vast  distinction  between  a  trust  temporary  in 
character  and  one  unlimited  but  liable  to  be  forfeited  by  an 
event.  The  law  leans  strongly  against  forfeiture  and  there- 
fore refuses  to  enforce  it  where  it  would  tend  to  discourage 
acts  which  are  politically  desirable.  But  it  is  quite  a  different 
matter  to  forbid  temporary  trusts  which  are  to  end  on  the 
happening  of  the  same  desirable  event.  At  the  same  time 
one  cannot  deny  that  it  is  somewhat  anomalous  that  a  settlor 
should  be  able  by  one  form  to  effect  that  which  if  he  were  to 
use  another  form  would  be  held  to  be  against  public  policy 
and  void.  Probably  owing  to  these  considerations  the  late 
Lord  Justice  James  in  Allen  v.  Jackson  (n)  showed  a  tendency 
to  construe  gifts  over  as  being  really  gifts  until  the  prohibited 
event  should  happen,  but  this  tendency  has  not  so  far  been 
followed. 

Although  a  forfeiture  on  marriage  is  invalid,  the  same 
invalidity  does  not  attach  to  a  condition  subsequent  requiring 


(m)  (1843),  2  Hare,  570. 

in)  (1875)  1  Ch.  D.  at  p.  404; 
and  see  also  the  judgment  of 
Knight-Beucb,  L.J.,  in  Heath 


V.  Lewis  (1853),  3  De  G.  M.  &  G. 
954.  But  ef.  Be  Bugdale,  Dug- 
dale  V.  Dugdale  (1888),  38  Cli.  D. 
176. 
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some  person's  consent  to  a  marriage  (o).  The  reasons  for 
this  are  obscure  and  not  very  satisfactory  (jj)  ;  but  it  seems 
to  be  well  settled.  A  consent  once  given,  however,  cannot 
be  revoked  (q). 

PAKiGRAPH  (2). 

Assuming  that  a  trust  is  void  for  illegality,  it  is  sometimes 
difficult  to  determine  whether,  and,  if  so,  to  what  extent,  the 
illegality  affects  other  trusts  in  the  same  instrument.  Where 
the  illegality  is  the  consideration  for  the  trust,  then,  of 
course,  the  whole  instrument  is  tainted.  For  instance,  trusts 
in  favour  of  a  mistress  and  her  future  illegitimate  children 
are  wholly  void  because  they  tend  to  promote  continued 
immorality  (r) . 

But  cases  in  which  it  is  not  so  easy  to  follow  the  reasoning 
of  learned  judges,  occur  with  regard  to  the  rule  against  per- 
petuities and  cases  arising  under  the  Thellusson  Act  (s).  All 
difficulty,  however,  vanishes  when  it  is  realised  that  a  trust  is 
illegal  so  far  as  it  tends  to  infringe  the  object  of  the  rule 
which  forbids  it,  but  no  farther. 

Take  the  case  of  the  rule  against  perpetuities  (more  fully 
explained  supra,  p.  61  etseq.).  The  object  of  that  rule  is  to  pre- 
vent property  being  made  inalienable  for  a  longer  period  than 
specified  lives  in  being  and  twenty-one  years  after  the  death 
of  the  survivor.  Consequently,  not  only  are  trusts  void 
which  go  beyond  that  limit,  but  also  trusts  in  remainder  to 
take  effect  on  their  failure — even  trusts  in  favour  of  living 
persons  («).  For  if  such  remainders  were  permitted  one  of 
two  alternatives  would  have  to  be  faced.  Either  (1)  the  trusts 
in  remainder  would  have  to  be  accelerated  (as  if  the  illegal 
trusts  were  blotted  out  of  the  trust  instrument),  which  would 
be  contrary  to  the  intention  of  the  creator  of  the  trust ;  or 
(2)  there  would  be  a  resulting  trust  to  the  settlor  or  his  repre- 
sentatives during  the  period  for  which  the  void  trust  was 
created,  which  would  tie  up  the  property  beyond  the  legal 
period  as  effectually  as  if  the  illegal  trust  were  itself  carried 
out.     The  logical  result  of  these  considerations  is,  therefore, 


Art.  10. 


(o)  Me  Whiting's  Settlement, 
Whiting  v.  De  Butzen,  [1905]  1 
Ch.  96. 

(p)  Per  Vaughan  Williams, 
L. J.,  in  i?e  Whiting's  Settlement, 
Whiting  v.  De  Buteen,  supra. 

(q)  Be  Brown,  Ingall  v.  Brown, 
[1904]  1  Cli.  120. 

(r)  Supra,  p.  69. 


Illegal  trusts 
do  not  neces- 
sarily avoid 
the  trusts  in 
same  settle- 
ment. 


Cases  arising 

under  rule 

against 

perpetuities, 

and  under 

Thellusson 

Act. 


Trusts  in 
remainder 
after  trusts 
void  under 
rule  against 
perpetuities. 


(s)  39  &  40  Geo.  3,  c.  98. 

(<)  Cambridge  v.  Bous  (1802), 
8  Ves.  12  ;  Hale  v.  Hale  (1876), 
3  Oil.  D.  643  ;  and  see  Watson  v. 
Young  (1885),  28  Ch.  D.  436  ; 
and  Be  Frost,  Frost  v.  Frost 
(1889),  43Ch.  D.  246;  Be  Abbott, 
Peacock  v.  Frigout,  [1893]  1  Ch. 
54. 
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favour  of 
a  class,  some 
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infringe  rule 
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trusts,  one 
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other  illegal. 


Trusts 

infringing  the 
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Act. 


necessarily  to  avoid  the  remainders  as  well  as  the  illegal  trusts 
themselves. 

So,  where  a  trust  is  for  A.  for  life,  and  after  her  death  for 
her  children  who  may  attain  twenty-one,  and  the  issue  per 
stirpes  of  such  of  them  as  shall  die  under  age,  2chich  issue  shall 
attain  twenty-one,  the  whole  of  the  limitations  after  the  life 
estate  of  A.  are  void.  For  although  the  children  must  attain 
twenty-one  within  the  prescribed  period,  the  issue  of  deceased 
children  may  not ;  and  the  gift  being  to  a  class  as  a  whole,  the 
one  cannot  be  separated  from  the  other  (tt). 

But  where  there  are  alternative  trusts  (A.  and  B.),  A.  being 
illegal  and  B.  legal ;  then  if  the  contingency  happens  on  which 
B.  was  to  take  effect  it  will  not  be  affected  by  the  illegality  of 
A.  {x).  For  by  giving  effect  to  trust  B.  the  courts  would  in  no 
way  aid  the  illegality  intended  by  trust  A.,  nor  (the  contin- 
gency having  happened  on  which  B.  was  to  come  into  force) 
would  the  intentions  of  the  settlor  be  disregarded.  If,  how- 
ever, the  contingency  on  which  B.  was  to  come  into  operation 
should  never  occur,  then,  of  course,  the  whole  instrument  would 
be  void ;  for  A.  is  void  for  illegality,  and  B.  can  never  take 
effect  because  the  contingency  contemplated  by  the  settlor  has 
not  happened. 

So,  again,  where  a  trust  for  sale  is  void  for  remoteness  but 
the  beneficial  interests  in  the  proceeds  are  vested  absolutely 
within  the  period  limited  by  the  rule,  the  latter  will  be  good 
although  the  former  may  be  bad  (y). 

It  might  perhaps  be  thought  that,  by  analogy  to  the  action 
of  the  courts  with  regard  to  trusts  which  transgress  the 
common  law  period,  a  trust  which  endeavoured  to  go  beyond 
the  period  allowed  by  the  Thellusson  Act  for  accumulations  (see 
supra,  p.  65)  would  be  wholly  void ;  but  this  is  not  so.  The 
statute  is  merely  prohibitory  of  accumulations  going  beyond 
the  period  prescribed  by  it,  and,  being  in  derogation  of  a 
common  law  right,  is  construed  strictly.  Consequently,  as 
accumulations  which  exceed  that  period,  but  are  within  the 
common  law  period,  are  not  contrary  to  public  policy  as  defined 
by  common  law,  such  a  trust  is  good  pro  tanto  ,-  but,  of  course, 
if  it  exceeds  the  common  law  period,  it  is  void  ire  toto  (z). 

(m)  Pearlcs  v.  Moseley  (1880),      Be  Abbott,  Peacock  v.   Frigout, 


5  App.  Cas.  714. 

{x)  Evers  v.  Challis  (1869),  7 
H.  L.  Cas.  531  ;  Watson  v.  Young 
(1885),  28Ch.D.  436;  Be  Harvey, 
Peek  V.  Savory  (1888),  39  Ch.  D. 
289  ;  Be  Bence,  Smith  v.  Benee, 
[1891]  3  Ch.  242  ;    and  see  also 


[1893]  1  Ch.  54. 

(y)  Be  Appleby,  Walker  v. 
Lever,  [1903]  1  Ch.  565. 

{£)  See  Gnffith  v.  Vere  (1803), 
9  Ves.  127,  Tud.  Lead.  Cas. 
Conv.  (4th  ed.)  618,  and  cases 
there  cited. 
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On  similar  principles,  remainders  to  take  effect  after  the     Art.  10. 
period  prescribed  by  the  settlement  for  the  accumulation  of         ~'~ 
income   are  not  rendered  void  on  the  ground  that  the  pre-  i-gmainder 
scribed   period  exceeds  the  statutory   period.      All  that  the  after  illegal 
statute   does   is  to   prohibit   accumulations  beyond  a  certain  accumulate, 
period.     When  that  period  comes  to  an  end  the  accumulations 
stop,  and  the  fact  of  the  subsequent  remainders  being  allowed 
in  no  way  tends  to  a  breach  of  the  statutory  rule.     On  the 
other  hand,  such   remainders  are  not  accelerated    (for   that 
would  be  contrary  to  the  settlor's  intentions)  ;  but  there  is  a 
resulting  trust  in  favour  of  the  settlor  or  his  representatives 
during  the  time  which  elapses  between  the  expiration  of  the 
statutory  period  and  the  period  prescribed  by  the  settlement. 

Pabageaph  (3). 

Where  a  trust  of  personal  estate  is  intended  to  take  effect  Trusts  illegal 
according  to  the  law  of  England,  or  where  there  is  a  trust  of  ^Ll^^'°^ 
English  land,  it  will  be  valid  and  enforceable  by  our  courts,  domicile, 
notwithstanding  that  such  trusts  are  prohibited  by  the  law  of 
the  domicile  of  the  settlor.      Thus,  on  the  marriage  of  an 
Englishwoman  with  a  domiciled  Frenchman,  personal  property 
was  settled  in  English  form  with  English  trustees,  upon  trust 
for  the  lady  for  lite,  with  remainder   as  she  might  by  will 
appoint,  with  remainder  in   default  of   appointment   to  her 
absolutely.     On  her  marriage  she  became  a  domiciled  French- 
woman, and  by  French  law  her  power  of  testamentary  disposi- 
tion was  very  limited : — Heli,  nevertheless,  that  the  settled 
property  passed  under  her  will  (a). 

But  although  this  is  so,  it  must  be  remembered  that  the  Capacity 
capacity  of  a  person  to  enter  into  a  binding  contract?  or  settle-  jgpgndg^*^' 
ment  is  governed  by  the  law  of  his  or  her  domicile.     Thus,  an  nn  law  of 
English  female  infant,  on  her  marriage  with  an  Austrian,  pur-    """"^^  ®' 
ported  to  make  a  binding  settlement.     By  English  law,  if  she 
had  not  repudiated  this  on  or  shortly  after  attaining  twenty- 
one,  she  would  have  been  bound  by  it  {h).     But  by  the  law  of 
the  matrimonial  domicile  not  only  was  this  not  so,  but  she 
was  incapable  of  even  ratifying  such  a  contract.     Under  these 
circumstances  it  was  held  that,  although  the  trust   was  not 
illegal  in  its  inception,  ft  had  never  become  binding ;  because 
according  to  the  law   of  her   domicile   the   lady  had   never 
attained  to  a  contractual  capacity  (c). 

(a)  B«     MSgret,     Tweedie     v.  (6)  Edwards  v.  Carter,  [1893] 

Maunder,  [1901]  1  Cli.  547  ;  and  A.  C.  360. 

see  also  cases  cited  supra,  p.  61,  (c)  Viditz  v.  O'Hagan,  [1900] 

notes  (c)  and  (d).  2  Ch.  87. 
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keep  ill 
repair  tombs. 


Practitioners  must,  moreover,  be  warned  that,  in  advising 
English  girls  of  fortune  who  are  about  to  marry  foreigners,  the 
trustees  should  be  of  English  domicile ;  and,  indeed,  it  is 
well  to  provide  that  none  but  English  domiciled  persons 
should  ever  be  appointed  new  trustees.  Moreover,  the 
property  should  never  be  invested  in  the  country  of  the 
husband's  domicile ;  otherwise  it  is  not  improbable  that  the . 
foreign  courts  will  order  it  to  be  transferred  to  the  husband. 
The  reason  of  this  is  that  trusts  (or  substitutions,  as  they  are 
called)  have  been  abolished  in  most  foreign  countries,  and,  as 
the  foreign  judges  appear  to  be  quite  incapable  of  grasping 
our  idea  of  dual  ownership  (the  legal  ownership  of  the  trustee 
and  the  equitable  ownership  of  the  beneficiaries),  they  incon- 
tinently order  the  trust  property  (if  found  within  their  juris- 
diction) to  be  handed  over  to  the  beneficiary  for  the  time 
being  entitled  to  the  income,  regarding  the  trustees  merely  as 
mandatories  or  agents  for  them,  and  not  as  legal  owners. 

Even  where  an  Englishwoman  is  about  to  marry  a  person 
domiciled  here,  it  must  be  remembered  that  they  may  subse- 
quently change  their  domicile.  Thus,  if  they  were  to  reside 
permanently  in  Scotland,  the  Scottish  law  would  apply  in  the 
absence  of  an  English  settlement ;  and,  as  the  Scottish 
Married  Women's  Property  Act,  1881  (44  &  45  Yict.  c.  21), 
only  applies  where  the  husband  is  domiciled  in  Scotland  at  the 
date  of  the  marriage,  he  would  acquire  marital  rights  over  his 
wife's  personal  estate  which  were  never  contemplated  when 
the  parties  married.  The  moral  to  be  derived  from  all  this  is 
that  an  English  settlement  with  English  trustees  is  always 
desirable  on  the  marriage  of  an  Englishwoman. 

Paragraph  (4). 

Although  it  would  seem  that  the  court  could  not  enforce  a 
trust  for  applying  money  in  the  erection  of  a  tomb  or  monu- 
ment (inasmuch  as  there  would  be  no  human  beneficiary  to 
set  the  court  in  motion),  it  has  been  said  that  such  trusts  are 
not  void,  but  merely  duties  of  imperfect  obligation  ;  and  that 
the  trustees  may  safely  spend  the  money  on  the  prescribed 
object  if  they  please  {d).  The  judge  added  that  he  knew  of 
nothing  to  prevent  a  gift  of  a  sum  of  money  to  trustees,  upon 
trust  to  apply  it  for  the  repair  of  such  a  monument,  if  the 
donor  took  care  to  limit  the  time  for  which  the  trust  was  to 
last,  so  as  to  provide  for  its  cesser  within  the  limits  of  the  rule 


(d)  Per  North,  J.,  Tie  Bean, 
Cooper-Bean   v.    Stevens   (1889), 


41  Ch.  D.  at  p.  557. 
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against  perpetuities.  Where,  however,  a  testator  creates  a  Art.  10. 
trust  for  the  repair  of  tombs  or  monuments,  without  limiting 
its  continuance  in  accordance  with  such  rule,  it  will  be 
absolutely  void  for  remoteness  (e).  On  the  other  hand, 
a  similar  indefinite  trust  for  keeping  a  church  or  church- 
yard in  repair  would  be  valid,  as  it  would  be  considered 
a  charitable  trust  in  favour  of  the  congregation  of  the  church, 
and  the  rule  against  perpetuities  does  not  apply  to  charitable 
trusts  (/).  It  has  also  been  recently  decided  that  a  testator 
may  make  a  gift  to  a  charity  conditionally  upon  his  tomb 
being  kept  in  repair,  with  a  gift  over  to  another  charity  in  the 
event  of  the  tomb  being  allowed  to  fall  into  disrepair  (g). 

The  American  courts  have  held  that  a   trust  to   keep   in  American 
repair  for  ever  the  tombs  of  a  class  (e.g.,  the  testator's  family)  ^^  ^' 
is  a  charitable  trust  and   valid,  although  a  similar  trust  to 
keep  up  the  tomb  of  an  individual  is  not ;  but  the  distinction 
seems  somewhat  fantastic  (h). 

On  the  same  principles,  a  trust,  limited  in  point  of  time  Trusts  for 
within    the   rule   against  perpetuities,   to  apply  money   for  the  benefit 
keeping  specified  pet  animals  in  comfort  during  their  lives,  horses,  ete. 
is  perfectly  legal,  although   no   person  could  enforce  it  (i). 
Moreover,  dogs  and  horses  and  other  domestic  animals  are 
considered  so  useful  to  man,  that  it  is  settled  that  a  charitable 
trust  of   undefined  continuance  may  be  estabhshed  in  their 
favour  (fc).     Chitty,  J.,  also  held  that  antivivisection  societies 
are  charities,  on  the  ground  that  their  object  (whether  rightly 
or  wrongly)  was  the  prevention  of  cruelty  to  animals  useful  to 
man  {I). 

On  the  other  hand,  where  directions  are  given  to  trustees  Capricious 
to  manage  property  in  a  manner  absolutely  capricious,  and  latTngto'thc 
without  either  human  interest  or  benefit  to  any  living  being,  management 

(e)  Be   Vaughan,    Vaitghan  v.  (h)  Swasey  v.  American  Bible   oV,,-ects 

Thomas  (1886),  33  Ch.  D.   187.  Society  (1869),  57  Me.  527  ;  Piper       ■"       ' 

See    also    Be    Moore,    Prior    v.  v.  Moulton  (1881),  72  Me.  155. 

Moore,  [1901]  1  Ch.  936,  where  (i)  Be    Dean,  Cooper-Dean  v. 

an    unsuccessful    attempt    was  Stevens   (1889),  41  Ch.  D.   552 ; 

made  to  extend  the  period  to  and  Mitford  v.  Beynolds  (1848), 

twenty-one  years  after  the  death  16  Sim.  105. 

of  the   survivor   of   all  persons  (k)  Per  North,  J.,  Be  Dean, 

living    at    the    testator's  death,  Cooper-Dean   v.    Stevens,   supra, 

which  made  it  void  for  unoer-  at  p.  557  ;   and  see  Armstrong  v. 

tainty.  Beeves  (1890),  25  L.  E.  Ir.  325. 

(/)  Be   Vaughan,   Vaughan  v.  (I)   Be    Foveaux,      Cross      v. 

Thomas  (1886),  33  Ch.  D.  187  ;  London    Antivivisection    Society, 

Hoare  v.   Os6om  (1866),  L.  E.  1  [1895]     2     Ch.     501.     Curiously 

Eq.  585 ;  Be  Bigby,  Jennings  v.  enough,  it  is  believed  that  no 

Bigby  (1863),  33  L.  J.  Ch.  149.  case  of  trusts  in  favour  of  animals 

ig)  Be  Tyler,   Tyler  v.   Tyler,  has  ever  been  before  the  Ameri- 

[1891]  3  Ch.  252.  can  courts. 
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Art.  10.     it  would  seem  that  the  trust  is  absolutely  void,  and   that 
~  the  person  entitled  to  the  property  by  law  can  claim   it  at 

once  as  if  the  trust  had  never  been  declared.  Thus,  where 
a  house  was  devised  to  trustees  in  trust  to  block  up  windows 
and  doors  for  twenty  years,  and  at  the  end  of  that  period 
upon  trust  to  convey  it  to  A.  in  fee,  it  was  held  that  the 
first  trust  was  void,  and  that  the  heir-at-law  took  the  house 
during  the  twenty  years  (m).  So  in  America  it  has  been 
held  that  a  trust  to  keep  a  favourite  clock  of  the  testator  in 
repair  was  void  (n).  It  is,  however,  dif&cult  in  principle  to 
distinguish  these  cases  from  those  relating  to  the  keeping 
up  of  tombs,  unless  the  latter  are  allowed  as  a  concession 
to  human  weakness  or  sentiment.  The  whole  of  the  cases 
relating  to  this  question  require  to  be  reviewed  by  the  House 
of  Lords  before  any  intelligible  principle  can  be  extracted 
from  them. 


Art.  11. — Necessittj  or  otJienoise  of  Writing  and 
Signature. 

(1)  An  express  trust  (whether  executed  or  executory) 
of  land,  or  any  estate  or  interest  in  land  (o),  and  a 
contract  to  create  a  trust  of  any  kind  of  property  in 
consideration  of  marriage  {p),  cannot  be  enforced 
unless  evidenced  by  writing  signed  by  the  settlor,  or 
person  who  contracts  to  settle,  or  (in  the  case  of  a 
contract  to  settle)  by  his  agent  lawfully  authorised, 
showing  clearly  what  the  trust  or  intended  trust  is, 
or  referring  to  some  other  document  which  does  so  [q). 
Save  as  above,  all  other  trusts  inter  vivos  may  be 
created  verbally  (/■). 

(m)  Brown  v.  Burdett  (1882),  (1877),  7  Ch.  D.  60;    Tierney  v. 

21  Ch.  D.  667.  Wood    (1854),    19    Beav.    330; 

(«,)  Kelly  V.  Nichols  (1891),  17  Budkin   v.    Dolman    (1876),    35 

R.  I.  306.  L.  T.  791. 

(o)  Statute     of     Frauds,     29  (r)  M'Fadden      v.       Jenkyns 

Car.  2,  c.  3,  s.  7.     Land  includes  (1842),  1  Ph.   153  ;    Hawkins  v. 

copyholds    {Withers    v.    Withers  GartJmer  (1854),  2  Sm.  &  G.  441  ; 

(17.^2),   Ambl.    152)    and    lease-  Benbow   v.    Townsend   (1833),    1 

holds  (Forster  v.  Bale  (1798),  3  Myl.   &   K.   506;     Middleton  v. 

Ves.  Jun.  696).  Pollock    (1876),    4    Ch.    D.    49  ; 

(p)  29  Car.  2,  o.  3,  s.  4  ;   Las-  New,      Prance      and      Oarrard's 

sence  v.   Tierney  (1849),  1  Mac.  Trustee    v.    Hunting,    [1897]    2 

&  G.  551.  Q.  B.  19. 

(g)  Kronheim       v.       Johnson 
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(2)  An  express  trust  of  any  kind  of  property,  if     Art.  11. 
intended  to  be  testamentary,  must  be  created  by  a 

duly  executed  and  attested  will  or  codicil  (s).  Even 
where  property  is  devised  or  bequeathed  to  a  person  as 
trustee  the  trust  cannot  be  declared  by  a  subsequent 
instrument  other  than  a  codicil  (t).  In  such  cases 
there  is  a  resulting  trust  in  favour  of  the  testator's  heir 
or  next  of  kin. 

(3)  The  above  rules  do  not  apply  where  they  would 
operate  to  effectuate  a  fraud  (u).  In  particular,  where 
a  bequest  or  devise  has  been  communicated  to  the 
donee  in  the  testator's  lifetime,  and  he  has  verbally 
undertaken  to  hold  it  merely  as  trustee  for  a  specific 
purpose,  he  will  be  bound  {x). 

Paragraph  (1). 

This  rule  depends  upon  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  Comment 
ss.  4  and  7).  By  s.  4,  a  contract  made  upon  consideration  of  g"at„te  of 
marriage,  and  a  contract  relating  to  lands,  tenements,  or  here-  Frauds. 
ditaments  or  any  interest  in  or  concerning  them,  must  be 
evidenced  by  some  memorandum  or  note  thereof  in  writing 
signed  by  the  party  to  be  charged  or  by  some  person  lawfully 
authorised  by  him  to  sign  it.  And  by  s.,7  all  declarations  of 
trust  of  any  lands,  tenements,  or  hereditaments  must  "  be 
manifested  and  proved  by  some  writing  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust  or  by  his  last  will 
in  writing  or  else  they  shall  be  utterly  void  and  of  none  effect." 
It  will  be  noted  that  a  contract  to  create  a  trust  of  lands,  etc., 
or  of  any  property  in  consideration  of  marriage  may  be  signed 
by  an  agent,  but  there  is  no  similar  provision  in  s.  7  as  to  an 
executed  trust  of  lands ;  nor  does  the  statute  require  executed 
trusts  of  personal  property  made  in  consideration  of  marriage 
to  be  in  writing  and  signed. 

(s)  1    Vict.    c.    26,   s.    9,  and  L.  E.  4  H.  L.  82  ;    Stickland  v. 

Statute  of  Frauds,  s.  5.  Aldridge    (1804),    9    Ves.    516; 

{t)  Adlington  V.  Cann   (1744),  HmgJiy.  Eaye  (1812),  h.  B,.  1  Ch. 

3  Atk.  141  ;  Briggs  v.  Penny  469 ;  Be  Dulce  of  Marlborough, 
(1851),  3  Mao.  &  Gr.  546,  3  De   '  Davis  v.  WhUehead,  [1894]  2  Ch. 

G.  &  Sm.  525  ;   Be  Boyes,  Boyes  133  ;   Boehefoucauld  v.  Boustead, 

V.  Oarritt  (1884),  26  Ch.  D.  531  ;  [1897]    1    Ch.    196  ;     Be   Stead, 

EabergJiam  v.  Vincent  (1793),  2  Witham  y.  Andrew,  [1900]  1  Ch. 

Ves.  Jun.  204.  237. 

(u)  Per      Lord      Westbuky,  (a;)  See   Be    Boyes,    Boyes    v. 

McCormick    v.    Grogcm    (1869),  Oamft  (1884),  26  Ch.  D.  531. 
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Art.  11. 


"What 
writing  is 
required 
must  be 
clear  and  un- 
ambiguous. 


It  should  be  observed  that  in  both  cases  the  contract  or 
trust  is  not  required  to  be  created  by  signed  writing,  but  only 
proved  or  manifested  by  it.  The  writing  therefore  need  not 
be  contemporaneous  with  the  contract  or  declaration  of  trust. 
It  suffices  if  it  be  made  afterwards  {y). 

No  special  form  is  required.  The  memorandum  may  be 
found  in  a  correspondence  (a),  a  recital  in  an  instrument  (6), 
an  affidavit  (c),  an  answer  to  interrogatories  {cl),  in  letters  to  a 
third  party  (e),  or  even  a  telegram  (/),  so  long  as  it  clearly 
and  sufficiently  shows  the  parties  the  property  and  the  way  it 
is  to  be  dealt  with  (</).  Moreover,  although  the  statute  requires 
the  writing  to  be  signed,  the  terms  of  the  trust  or  intended 
trust  may  be  manifested  in  an  unsigned  writing,  provided  it  is 
referred  to  in  or  can  be  connected  with  the  writing  that  is 
signed  ;  for  certum  est  quod  certum  redcli  potest. 

These  principles  are  well  exemplified  in  Forster  v.  Hale  (h). 
There  a  person  named  Burdon  had  a  share  in  a  colliery,  and 
the  suit  was  commenced  for  the  purpose  of  fixing  a  trust  upon 
his  share  for  the  benefit  of  his  partners  in  a  bank,  in  which 
he  was  concerned.  The  only  written  evidence  of  the  alleged 
trust  was  contained  in  letters  signed  by  the  defendant.  In 
giving  judgment.  Lord  Alvanley  said :  "  It  was  contended 
for  the  defendants  that  there  is  great  danger  in  taking  a 
declaration  of  trust  arising  from  letters  loosely  speaking  of 
trusts,  which  might  or  might  not  be  actually  and  definitely 
settled  between  the  parties,  with  such  expressions  as  '  our,' 
'  your,'  etc.,  intimating  some  intention  of  a  trust ;  that  upon 
such  grounds  the  court  may  be  called  upon  to  execute  a  trust 
in  a  manner  very  different  from  that  intended,  and  that  it  is 
absolutely  necessary  that  it  should  be  clear  from  the  declara- 
tion  what  the   trust  is.       That    I    certainly   admit.       The 


{y)  Barkworthr.  Young  {1856), 
26  L.  J.  Ch.  153  ;  Hammersley  v. 
De  Biel  (1845),  12  Cl.  &  Fin.  45  ; 
Be  Holland,  Oregg  v.  Holland, 
[1902]  2  Ch.  360. 

(a)  Forster  v.  Hale  (1798),  3 
Ves.  Jun.  696  ;  Luders  v.  Anstey 
(1799),  4  Ves.  501,  (1800)  5  Ves. 
217  ;  OUlders  v.  CMlders  (1857), 
1  De  G.  &  J.  482. 

(b)  Be  Hoyle,  Hoyle  v.  Hoyle, 
[1893]  1  Ch.  84  ;    Mooreeroft  v. 
Dowding  (1725),  2  P.  Wms.  314  ; 
Beg  V.  Beg  (1727),  2  P.  Wms. 
412. 

(c)  Barkworfh  v.  Young,  supra. 

(d)  Hampton  v.  Spencer  (1693), 


2  Vern.  288 ;  Byall  v.  Byall 
(1740),  1  Atk.  59;  Wilson  v. 
Bent  (1830),  3  Sim.  385. 

(e)  Qibson  v.  Holland  (1865), 
L.  E.  1  C.  P.  1  ;  Moore  v.  Hart 
(1683),  1  Vern.  110,  201. 

(/)  McBlain  v.  Gross  (1871), 
25  L.  T.  (N.  s.)  804  ;  see  Godwin 
V.  Francis  (1870),  L.  E.  5  C.  P. 
295. 

(g)  Forster  v.  Hale,  supra ; 
Morton  v.  TewaH  (1842),  2  Y.  & 
CoU.  C.  C.  at  p.  80  ;  Smith  r. 
Matthews  (1861),  3  De  G.  P.  &  J. 
139 

(A)  Forster  v.  Hale  (1798),  3 
Ves.  Jun.  696. 
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question,  therefore,  is  whether  sufficient  appears  to  prove  that  Art.  11. 
Burdon  did  admit  and  acknowledge  himself  a  trustee,  and 
whether  the  terms  and  conditions  on  which  he  was  a  trustee 
sufficiently  appear  (i).  I  do  not  admit  that  it  is  absolutely 
necessary  that  he  should  have  been  a  trustee  from  the  first. 
It  is  not  required  hy  the  statute  that  a  trust  should  he  created  by 
a  tvriting  (i)  .  .  .  hut  that  it  sliotdd  he  manifested  and  proved 
hy  writing  ;  plainly  meaning  that  there  should  be  evidence  in 
writing,  proving  that  there  was  such  a  trust." 

After  considerable  conflict  of  judicial  opinion  it  has  been  verbal 
decided  by  the   Court   of  Appeal  in  Re  Holland,  Gregg  v.  ^nte^nuptSl 
Holland  (/c),  that  the  sufficiency  of  a  subsequent  signed  memo-  settlement 
randum  equally  applies  to  contracts  to  create  trusts  of  any  ^""^jgnla 
kind  of  property  in  consideration  of  marriage.  writing  after 

It  seems  difficult  on  the  wording  of  the  statute  to  see  how  ™*™*se- 
it  could  ever  have  been  held  otherwise,  for  no  distinction  is 
made  with  regard  to  any  of  the  cases  provided  for  in  s.  4. 
Nevertheless  Lord  Cottbnham  in  Lassencc  v.  Tierney(l),  Lord 
Ceanwoeth  in  Warden  v.  Jones  (m),  and  Jessbl,  M.E.,  in  Troicell 
V.  Shenton  (n)  distinctly  stated  that  it  was  not  enough  for  the 
parties  to  say  in  writing  after  marriage  that  there  was  a 
parol  agreement  before  marriage,  but  that  it  must  be  proved 
that  there  was  an  ante-nuptial  agreement  in  writing.  Thus  it 
was  held  by  Lord  Cottenham  in  Lassence  v.  Tierncij  (I)  that  a 
recital  of  an  ante-nuptial  agreement  in  a  post-nuptial  settle- 
ment which  was  invalid  against  the  wife's  heir  for  want  of 
acknowledgment  in  accordance  with  the  Fines  and  Eecoveries 
Abolition  Act  was  not  sufficient.  This  was  not,  however, 
necessary  for  the  determination  of  the  case,  as  the  contract 
was  merely  that  the  wife's  property  should  belong  to  her  for 
her  separate  use  and  was  therefore  not  enforceable  by  any  one 
against  her  or  against  her  heir.  It  is  conceived  that  it  may 
now  be  regarded  as  settled  that  "  there  is  no  difference  between 
an  agreement  in  consideration  of  marriage,  and  any  other 
agreement  within  the  4th  section  of  the  Statute  of  Frauds  "  (o), 
and  that  consequently  a  recital  of  an  ante-nuptial  agreement 
in  a  post-nuptial  settlement  signed  by  the  spouse  to  be  bound  by 
the  ante-nuptial  agreement  is  sufficient  to  satisfy  the  statute  (o). 

(i)  Eandall  v.  Morgan  (1806),  (1860).     28     Beav.     445,     and 

12  Ves.  67.  Barkworth    v.    Young   (1856),  4 

{k)  [1902]  2  Cli.  360.  Drew.  1  to  the  Uke  eiect. 

{I)  (1849)   lMac.&a.atp.671.  (o)  Per  Vaughan  Williams, 

(m)  (1857)    2  De  G.  &  J.  76,  L.J.,   in  Be   Holland,    Gregg   v. 

85,  86.  .  Holland,    [1902]   2   Ch.    360,   at 

{n)  (1878)   8  Ch.  D.  318  ;  and  p.  375. 
see  also   Ooldieutt  v.    Townsend 

T.  G 
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Art.  11. 

Statute  does 
not  apply 
to  trusts  of 
personal 
estate. 
Verbal  trust 
o£  stock. 


Request  to 
debtor  to 
hold  debt  in 
trust. 


On  the  other  hand,  it  is  one  of  the  anomalies  of  our  law, 
that  although  a  trust  of  an  acre  of  land  requires  a  signed 
writing,  a  trust  of  £10,000  of  pure  personalty  may  be  declared 
verbally. 

Thus,  in  Kilpbi  v.  Kilpin  (p),  a  person  transferred  stock  into 
the  name  of  an  illegitimate  daughter  and  her  husband  and 
their  two  eldest  children,  and  by  parol  ^declaration,  confirmed 
by  an  unsigned  entry  in  a  memorandum  book,  declared  that 
such  investments  were  to  be  for  the  benefit  of  all  his  daughter's 
children : — Held,  a  good  declaration  of  trust,  as  the  stock  was 
personal  estate. 

So,  in  M'Faddcn  v.  Jenkyns  (q),  a  creditor  desired  his  debtor 
to  hold  the  debt  in  trust  for  A.  The  debtor  acquiesced,  and 
paid  over  part  of  the  money  to  A. ;  and  it  was  held  that  the 
creditor  had  made  a  valid  declaration  of  trust,  and  had  con- 
stituted the  debtor  a  trustee  of  the  debt  for  A. 


Verbal  testa- 
mentary 
trust,  void. 


Pakagkaph  (2). 

But  where  the  trust  is  testamentary,  that  is  to  say,  only 
intended  to  operate  after  death,  the  trust  must,  in  the  absence 
of  fraud,  be  contained  in  a  duly  executed  or  attested  will  or 
codicil.  Thus,  in  Re  Boyes,  Boyes  v.  Carritt  (r),  a  testator 
had  made  a  will  devising  and  bequeathing  all  his  property 
to  the  defendant  Carritt,  and  appointing  him  sole  executor. 
Mr.  Carritt,  who  was  the  solicitor  of  the  testator  and  drew 
the  will,  gave  evidence  to  the  effect  that  the  intention  of 
the  testator  was  that  he  should  hold  the  property  as  trustee  for 
objects  of  the  testator's  bounty,  who  were  to  be  afterwards 
indicated  by  him.  No  direction,  however,  on  the  subject 
was  given  by  the  testator  in  his  lifetime,  but  after  his 
death  two  letters  were  found,  written  by  him  to  Mr.  Carritt 
and  sealed  up,  in  both  of  which  he  expressed  a  desire  that 
Mr.  Carritt  should  have  ii25  to  buy  a  trinket  in  memory  of 
him,  and  that  all  the  rest  of  the  property  should  go  to  a  lady 
named  Brown.  Under  these  circumstances,  it  being  clear  that 
Mr.  Carritt  was  a  trustee,  the  question  was  whether  the  trust 
for  the  lady,  Mrs.  Brown,  was  valid  and  effectual,  or  whether 
he  was  a  constructive  trustee  for  the  next  of  kin.  Kay,  J., 
after  examining  the  authorities,  came  to  the  conclusion  that. 


(p)  (1834)  1  Myl.  &  K.  520. 

iq)  (1842)  1  Ph.  153. 

(r)  (1884)  26  Ch.  D.  531  ;  and 
eee  also  VincentY.  Vincent  {1886), 
35  W.  R.  7.  But  a  document 
admitted   to   Probate,  must   be 


taken  to  be  a  testamentary 
document,  and,  therefore, 
although  it  contains  no  words 
of  gift,  they  must  be  inferred 
{Be  Earrance,  Barrance  v.  Bllis, 
[1910]  2  Ch.  419). 
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as.  the  law  stood,  if  a  trust  was  not  declared  by  a  testator  when  Art.  11. 
his  will  was  made,  then,  in  order  to  make  the  trust  binding,  it 
was  essential  that  it  should  be  communicated  to  the  devisee  or 
legatee  in  the  testator's  lifetime,  and  that  he  shoidd  accept  that 
particular  trust.  A  devisee  or  legatee  could  not,  by  accepting 
an  indefinite  trust  of  this  kind,  enable  a  testator  to  make  an 
unattested  codicil.  Accordingly  it  was  declared  that  the 
trust  was  for  the  next  of  kin.  In  reading  this  case,  the 
reader  must  bear  in  mind  that  Mr.  Carritt  admitted  that  he 
knew  that  he  was  not  meant  to  take  beneficially,  and,  there- 
fore, of  course,  it  would  have  been  personal  fraud  on  his  part 
if  he  had  claimed  to  do  so.  If,  however,  he  had  not  known 
the  non-beneficial  nature  of  the  bequest,  the  subsequent 
letters  of  the  testator  would  not  have  been  sufficient  to  have 
deprived  Mr.  Carritt  of  the  beneficial  interest,  and  consequently 
neither  Mrs.  Brown  nor  the  next  of  kin  would  have  taken 
anything.  Whether,  however,  Mr.  Carritt  had  or  had  not 
known,  when  the  will  was  made,  that  he  was  only  intended  to 
take  as  trustee,  yet  if  the  testator  had  subsequently  com- 
municated to  him  that  he  was  not  to  take  beneficially,  and  had 
either  declared  specific  trusts  of  the  property,  or  had  simply 
said  that  he  had  not  yet  made  up  his  mind  upon  what  trusts 
it  should  be  held,  and  if  Mr.  Carritt  had  expressly  assented  to 
act  as  trustee,  then,  as  his  assent  would  have  operated  to 
induce  the  testator  not  to  alter  his  will,  Mr.  Carritt  would 
have  been  bound  to  take  the  property  as  trustee  simply,  and 
to  carry  out  the  testator's  intention  (s)  (as  in  the  first  illustration 
to  paragraph  (4),  infra),  or  to  hold  the  property  under  a 
resulting  trust,  if  no  intention  had  been  declared. 

A  testator  gave  his  residuary  real  and  personal  estate  upon 
trust  for  sale,  and  upon  further  trust  to  pay  the  proceeds  to 
his  friends  A.  and  B.  in  equal  shares.  And  he  declared  that 
he  bequeathed  such  proceeds  "  to  the  said  A.  and  B.,  their 
executors,  administrators  and  assigns,  absolutely,  in  the  full 
confidence  that  they  would  carry  out  his  wishes  in  respect 
thereof."  A.  and  B.  survived  the  testator,  but  died  before  the 
distribution  of  the  estate.  On  these  facts,  it  was  held  by 
Chitty,  J.,  that  parol  evidence  that  the  testator  had  com- 
municated his  wishes  verbally  to  one  of  the  two  legatees  was 

(s)  Be  Fleetwood,  Sidgreaves  v.  1  Ir.  R.  73  ;  but  distinguish  Be 

Brewer  (1880),  15  Ch.  D.   594  ;  Eetley,  Hetley  v.  Hetley,   [1902] 

Be  Huxtable,  Huxtable  v.  Craw-  2  Cli.  866,  where  a  verbal  'power 

furd,       [1902]      2      Ch.       793 ;  (as  distinguished  from  a  verbal 

Sullivan    v.    SulUvan,   [1903]    1  trust)  was  held  void. 
Ir.  R.  173 ;  GeddisY.  Semple,  [1903] 

g2 
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Art.  11.     inadmissible,  and  that  as  (apart  from  such  evidence)  the  pre- 
catory  words  were  not  sufficient  to  create  a  trust,  A.  and  B.^ 
took  the  proceeds  of  the  residue  absolutely  (t). 

Pakagkaph  (3). 
Fraud  an  But  where  a  father  is  induced  not  to  make  a  will  by  state- 

tonSe.°'^  ments  of  his  heir  presumptive  that  the  latter  would  make 
suitable  provision  for  his  immediate  relatives,  the  court  con- 
siders that  to  be  a  fraud,  and,  notwithstanding  the  statute,  will 
oblige  the  heir  to  make  a  provision  in  conformity  with  his 
implied  obligation  (it).  For,  as  was  said  by  Lord  Wbstbury, 
in  McCormick  v.  Grogan  {x),  "  the  court  has,  from  a  very 
early  period,  decided,  that  even  an  Act  of  Parliament  shall 
not  be  used  as  an  instrument  of  fraud ;  and  that  equity  will 
fasten  upon  the  individual  who  gets  a  title  under  that  Act,  and 
impose  upon  him  a  personal  obligation,  because  he  applies  the 
Act  as  an  instrument  for  accomplishing  a  fraud.  In  this  way 
a  court  of  equity  has  dealt  with  the  Statute  of  Frauds,  and  in 
this  manner  also'  it  deals  with  the  Statute  of  Wills.  And  if  an 
individual  on  his  death-bed,  or  at  any  other  time,  is  persuaded 
by  his  heir-at-law  or  next  of  kin  to  abstain  from  making  a 
will,  or  if  the  same  individual,  having  made  a  will,  communi- 
cates the  disposition  to  the  person  on  the  face  of  the  will 
benefited  by  that  disposition,  but  at  the  same  time  says  to  that 
individual  that  he  has  a  purpose  to  answer  which  he  has  not 
expressed  in  the  will,  but  which  he  depends  upon  the  disponee 

[t)  Be  Downing' s  Estate  {1888),  fraudulently  induced   either   to 

60  L.  T.  140;    and  see  also  Be  make  or  to  abstain  from  revoking 

King's  Estate  (1888),  21  L.  E.  Ir.  a  will.     In  tlie  former  case  tie 

273,  and  Smart  v.  Prw/ean  (1801),  American    court    differed    from 

6  Ves.  560.  ours,  holding  that  no  trust  could 

(it)  Sellack   v.   Harris   (1708),  be  enforced   on   the  heir,   who 

5  Vin.  Abr.   521  ;    Stioldamd  v.  merely  took  by  descent  or  opera- 

Aldridge    (1804),    9    Ves.    516 ;  tion   of   law,    although,   in  the 

Chester    v.     UrwicJc    (1856),    23  latter  class  of  oases,  where  the 

Beav.    407.     See    also    Be    Pitt-  trustee  ex  maleficio  had  procured 

Bivers,  Scottv.  Pitt-Bivers,  [1902]  sb  devise  or  bequest  for  himself, 

1  Ch.  403.  it  was  admitted  that  the  trust 

{x)  (1869)  L.  K.  4  II.  L.  82.  could  be  proved  by  parol.     It 

•The  American  courts  follow  the  would  seem,  too,  that  the  Ameri- 

English    with    regard    to     the  can   courts   will   not   enforce   a 

admissibility  of  parol  evidence  mere  promise  by  a  legatee  unless 

in  cases  of  fraud  generally,  but  there  was  actual  fraud  or  undue 

in  Bedilian  v.   Beaton  (1860),   3  influence    (see    Salter    v.     Bird 

Wall.  Jun.  279,  a  distinction  was  (1883),  103  Pa.  St.  436  ;  Bagsdale 

taken  between  CEises  hke  McGor-  v.  Bagsdale  (1890),  68  Miss.  92), 

mioh  V.  Grogan,  where  a  father  whereas  our  courts  would  seem 

was  fraudulently  induced  not  to  to  infer  fraud  from  the  breach  of 

make  a  wUl,  and  .cases  hke  those  such  a  promise, 
cited  below,  where  a  testator  was 
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to  carry  into  effect,  and  the  disponee  assents  to  it  (either  Art.  11. 
expressly  or  by  any  mod6  of  action  which  the  disponee  knows 
must  give  to  the  testator  the  impression  and  belief  that  he 
fully  assents  to  the  request),  then  undoubtedly  the  heir-at- 
law  in  one  case,  and  the  disponee  in  the  other,  will  be  converted 
into  trustees  ;  simply  on  the  principle  that  an  individual  shall 
not  be  benefited  by  his  own  personal  fraud." 

"  The  authorities  establish  the  following  propositions  :  If  Fraud  by 
A.  induces  B.  either  to  make  or  to  abstain  from  revoking  ^l^"^  '^^ 
a  will  leaving  him  property,  expressly  promising  or  even  legatees. 
tacitly  consenting  (e.g.  by  attesting  a  memorandum  to  that 
effect  (y))  to  carry  out  B.'s  wishes  concerning  it,  the  court  will 
hold  this  to  be  a  trust,  and  will  compel  A.  to  execute  it :  see 
McCormick  v.  Orogan  (z),  where  Lord  Hathbrley  says  :  '  But 
this  doctrine  evidently  requires  to  be  carefully  restricted  within 
proper  limits.  It  is  in  itself  a  doctrine  which  involves  a  wide 
departure  from  the  policy  which  induced  the  legislature  to  pass 
the  Statute  of  Frauds,  and  it  is  only  in  clear  cases  of  fraud 
that  this  doctrine  has  been  applied — in  eases  in  which  the 
court  has  been  persuaded  that  there  has  been  a  fraudulent 
inducement  held  out  on  the  part  of  the  apparent  beneficiary 
in  order  to  lead  the  testator  to  confide  to  him  the  duty  which 
he  so  undertook  to  perform.'  If  A.  induces  B.  either  to  make, 
or  to  leave  unrevoked,  a  will  leaving  property  to  A.  and  C.  as 
tenants  in  common,  by  expressly  promising,  or  tacitly 
consenting,  that  he  and  C.  will  carry  out  the  testator's  wishes, 
and  C.  knows  nothing  of  the  matter  until  after  A.'s  death,  A. 
is  bound,  but  C.  is  not  (a) ;  the  reason  stated  being,  that  to 
hold  otherwise  would  enable  one  beneficiary  to  deprive  the  rfest 
of  their  benefits  by  setting  up  a  secret  trust.  If,  however,  the 
gift  were  to  A.  and  C.  as  joint  tenants,  the  authorities  have 
established  a  distinction  between  those  cases  in  which  the  will 
is  made  on  the  faith  of  an  antecedent  promise  by  A.,  and  those 
in  which  the  will  is  left  unrevoked  on  the  faith  of  a  subsequent 
promise.  In  the  former  case,  the  trust  binds  both  A.  and  G.  {h) ; 
the  reason  stated  being  that  no  person  can  claim  an  interest 
under  a  fraud  committed  by  another.  In  the  latter  case,  A. 
and  not  C.  is  bound  (c)  ;  the  reason  stated  being  that  the  gift 

(y)  Be  Maddock,  Llewelyn  v.  Kay.  &  J.  357. 

Washington,    [1902]    2   Ch.   220;  (6)  Russell  v.  Jackson  (1852), 

and  see  French  v.  French,  [1902]  10  Hare,  204  ;    Jones  v.  Badley 

1  Ir.   R.  172,  and  Be  Huxtable,  (1868),  L.  R.  3  Ch.  362. 

Euxtable  v.   Grawfurd,[  1902]  2  (c)  Burney       v.       Maodonald 

Ch.  793.  (1845),    15    Sim.    6 ;      Moss    v. 

(2)  (1869)  L.  R.  4  H.  L.  82.  Cooper  (1861),  1  Johns.  &  H.  352. 

(a)  Tee    v.    Ferris    (1856),    2 
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Art.  11.      is  not  tainted  with  any  fraud  in  procuring  the  execution  of 
—        the  will  "  (d). 

In  fact,  as  Vaughan  Williams,  L.J.,  put  it  in  Re  Pitt-Rivers, 
Scott  V.  Pitt-Rivers  (e),  "  I  suppose  one  may  state  shortly 
and  concisely  that  the  court  never  gives  the  go-by,  if  I  may 
use  the  expression,  to  the  provisions  of  the  Wills  Act,  by 
enforcing  upon  any  one  testamentary  intentions  which  have 
not  been  expressed  in  the  shape  and  form  required  by  the 
Act,  except  for  the  prevention  of  fraud.  That  is  the  only 
ground  on  which  it  can  be  done." 

Of  course  the  onus  of  proving  a  secret  trust  lies  on  the 
plaintiff.  Therefore  where  a  testatrix  desired  such  part  of 
her  property  as  was  not  applicable  under  the  law  as  to 
mortmain  for  charitable  purposes  to  A.  and  B.  as  joint  tenants, 
it  was  held  that  the  onus  was  upon  her  heir  to  prove  that 
A.  and  B.  had  undertaken  a  secret  and  illegal  charitable  trust, 
and  that  as  he  could  not  do  so  A.  and  B.  took  absolutely 
and  beneficially  (J). 
Fraud  under  The  rule  as  to  admissibility  of  parol  evidence  where  there 
is  fraud,  is  equally  applicable  to  cases  where  one  has  fraudu- 
lently induced  the  execution  of  a  conveyance.  Therefore, 
where  the  plaintiff  purported  to  assign  to  the  defendant  an 
agreement  for  a  lease  absolutely,  but  there  appeared  to  have 
been  a  parol  collateral  arrangement  that  the  defendant  should 
hold  part  of  the  premises  in  trust  for  the  plaintiff,  it  was  held 
that  such  a  trust  could  be  proved  by  parol  evidence.  For 
(assuming  the  arrangement  to  have  been  in  fact  made)  to 
exclude  parol  evidence  would  operate  to  effectuate  a  fraud  {cj) . 

[d)  Per  Faewell,  J.,  in  Be  (g)  Boott  v.  TwZe  (1893),  L.  R. 
8tead,  Witham  v.  Andrew,  [1900]  16  Eq.  182  ;  Re  Duke  of  Marl- 
1  Cb.  237,  240.                                       borough,     Davis    v.     Whitehead, 

(e)  [1902]  1  Ch.  403,  407.  [1894]  2  Cli.  133  ;   and  see  to  like 
(/)  Jones    V.     Badley     (1868),      effect  Bochefoxioauld  v.  Boustead, 

L.  R.  3  Ch.  362,  where  the  law      [1897]  1  Ch.  196,  where  the  rule 
as  to  secret  trusts  is  stated.  was  applied  to  foreign  land. 
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Art.  12. —  Who  may  be  a  Settlor. 

Every  person  who  can  hold  and  dispose  of  any 
legal  or  equitable  {a)  estate  or  interest  in  property 
may  create  a  trust  in  respect  of  it. 

Broadly  speaking,  an  infant  cannot  effectually  dispose  of  infants. 
property,  and,  therefore,  cannot  make  an  irrevocable  settle- 
ment.      This    statement    is,    however,    subject    to    several 
qualifications. 

(1)  In  the   first  place,   if  an  infant   makes  a  settlement  Infants' 
which,  if  made  by  an  adult,  would  bind  the  property  itself,  it  yo'dabie^and 
is  not  void  but  voidable ;  and  unless  he  repudiates  it  on  or  not  void, 
shortly  after  attaining  his  majority  (b),  or,  in  case  the  property 
settled  is  reversionary,  soon  after  it  falls  into  possession  (6), 
he  will  be  taken  to  have  ratified  it  (c).     Section  2   of  the 
Infants  Belief  Act,  1874  (37  &  38  Vict.  c.  62),  only  prohibits 
actions  being  brought  to  charge  the  infant  on  a  ratification,  and 

(a)  Gilbert  v.   Overton  (1864),  Forrester,  [1893]  2  Ch.  461  ;  and 

2  Hem.  &  M.  110  ;   Kehewich  v.  see  Hamilton  v.  Hamilton,  [1892] 

MariMing  {1851),  1  Be  G.M.&G.  1  Ch.  396. 

176 ;     Donaldson   v.    Donaldson  (c)  Duncan  v.   Dixon   (1890), 

(1854),  Kay,  711.  44    Ch.    D.    211  ;    Edwards    v. 

(6)  Be    Jones,    Harrington    v.  Carter,  [1893]  A.  C,  360. 
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Art.  12. 


Settlements 
by  infants 
with 

sanction  o£ 
the  Court. 


Covenants 
prior  to 
1908  by 
husband  of 
female 
infant. 


therefore  has  no  effect  upon  settlements  (d).  But  where  an 
infant  has  a  foreign  domicile,  and  by  the  law  of  that  domicile 
ratification  is  disallowed,  the  settlement  will  not  be  binding, 
even  although  not  expressly  repudiated  (e). 

(2)  Secondly,  males  over  the  age  of  twenty  and  females  over 
the  age  of  seventeen  years  can  now,  upon  marriage  or  after- 
wards ( /),  with  the  approbation  of  the  High  Court  (acting  in 
pursuance  of  the  power  given  to  it  by  the  statute  18  &  19  Vict. 
c.  43,  explained  by  23  &  24  Vict.  c.  83),  make  binding  settle- 
ments of  real  and  personal  estate  belonging  to  them  in 
possession,  reversion,  remainder,  or  expectancy.  This  Act, 
however,  has  only  removed  the  disability  of  infancy,  leaving 
unaffected  other  disabilities  (if  any),  such  as  lunacy  or 
coverture.  In  fact,  under  it,  a  married  female  infant  of 
sound  mind  may  do  all  that  an  adult  married  woman  could 
do,  and  no  more  (g).  It  has  been  held  (li)  that  this  statute 
authorises  the  Court  to  insert  a  covenant  to  settle  after- 
acquired  property.  But  it  is  submitted  that  having  regard 
to  the  Married  Women's  Property  Act,  1882,  this  power  ought 
to  be  exercised  very  sparingly  (i),  even  if  it  exists  at  all. 

(3)  Thirdly,  before  the  31st  of  December,  1907,  the  personal 
property  of  a  female  infant  was  liable  to  be  bound  by  a  covenant 
to  settle  it,  entered  into  by  her  husband  (even  without  her 
joinder)  in  consideration  of  the  marriage.  This  was  the 
(probably  unforeseen)  result  of  s.  19  of  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  which  provides  that 
"  nothing  in  this  Act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  settlement  made  or  to 
he  made  whether  before  or  after  marriage  respecting  the 
property  of  any  married  woman."  Under  this  it  was  held 
that  an  ante-nuptial  settlement  containing  a  covenant  by 
the  husband  with  the  trustees  that  he  would  settle  or  concur 
with  the  wife  in  settling  any  property  which,  during  the 
coverture,  should  come  to  her  or  him  in  her  right  (which 


(d)  Edwards  v.  CaHer,  [1893] 
A.  C.  360  ;  Be  Hodson,  Williams 
Y.  EnigU,  [1894]  2  Ch.  421  ;  and 
see  Harle  v.  Jarman,  [1895]  2 
Ch.  at  p.  428. 

(e)  Viditz  v.  O'Hagan,  [1900] 
2  Ch.  87. 

(/)  Be  Phillips  {an  Infant) 
(1887),  34  Ch.  D.  467  ;  Be 
Sampson  and  Wall  (1884),  25 
Ch.  D.  482  ;  and  see  Be  Scott, 
Scott  V.  Eanbury,  [1891]  1  Ch. 
298. 


(g)  Buehmaster  v.  Buelcmaster 
(1887),  35  Ch.  D.  21,  H.  L. 
(suhnom.  SeatonY . Seaton)  (1888), 
13  App.  Cas.  61. 

(h)  Be  JoJinson,  Moore  v. 
Johnson,  [1891]  3  Ch.  48. 

(i)  See  opinions  of  Mr.  Spencer 
Butler  and  the  late  Mr.  Wolsten- 
holme  (two  of  the  conveyancing 
counsel  to  the  court)  set  forth 
in  Be  Maddy,  Maddy  v.  Maddy, 
[1901]  2  Ch.  820. 
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apart  from  the  Act  would  have  bound  her  personal  property)  Art.  12. 
did  so  notwithstanding  the  separate  estate  conferred  by  the 
Act,  as  the  above  section  took  away  the  rights  which  the 
wife  would  otherwise  have  taken  under  the  Act{k).  The 
coveiiant  in  that  case  was  made  before  the  Act  of  1882,  but 
it  was  subsequently  held  that  the  principle  was  equally 
applicable  to  a  settlement  by  a  female  infant  and  her  pro- 
posed husband  executed  after  the  Act,  which,  on  attaining 
twenty-one,  she  expressly  repudiated  (Q,  and  to  a  settlement 
by  the  husband  alone  without  the  wife's  joinder  (vi). 

Of  course,  however,  these  cases  only  related  to  such  pro- 
prietary interests  of  the  wife  as  previously  to  the  Act  would 
have  been  capable  of  alienation  by  the  husband  alone  jure 
mariti.  They  therefore  did  not  touch  property  settled  to  her 
separate  use,  nor  the  inheritance  in  real  or  copyhold  estates 
which  could  only  be  effectually  alienated  by  her  and  her 
husband  together. 

By  the  Married  Women's  Property  Act,  1907  («)  however,  the  Amending 
above  decisions  are  made  inapplicable  with  regard  to  settlements  ^°'  °^  ^^^'^■ 
made  after  the  31st  of  December,  1907,  which  are  not  to  be 
valid  unless  executed  by  the  wife  if  of  full  age,  or  confirmed  by 
her  after  she  attains  full  age ;  provided  that  if  she  dies  an  infant, 
any  covenant  or  disposition  by  the  husband  contained  in  any 
settlement  or  agreement  is  to  bind  any  interest  in  her 
property  to  which  he  may  become  entitled  on  her  death,  and 
which  he  could  have  bound  or  disposed  of  if  the  Act  had 
not  been  passed.  The  Act  expressly  safeguards  and  excepts 
settlements  of  the  property  of  female  infants  made  by  leave 
of  the  court  under  the  Infant  Settlement  Act,  1855. 

Women  married  since  December  31st,  1882,  are  in  the  Married 
same  position  with  regard  to  their  beneficial  interest  in  w'^^'i- 
property  as  spinsters  (o).  They  can,  therefore,  create  trusts 
in  relation  to  it,  either  by  act  inter  vivos,  or  by  testamentary 
disposition.  Women  married  prior  to  that  date  are  in  the 
same  position  with  regard  to  any  property  as  to  which  their 
title  first  accrued  (whether  as  a  possessory  or  a  reversionary 
title  (p) )  since  December  81st,  1882.     With  regard  toother 

(fc)  Ecmeooh  V.  Eanoock  {188S),  property      if     the     bridegroom 

38  Ch.  D.  78.  chose  to  make  a  settlement   of 

(Z)  Stevens   v.    Trevor-Oarrick,  it  behind  her  back,  unless  she 

[1893]  2  Ch.  307.  previously  assigned  it  to  a  trustee 

(m)  Buckland     v.     Buokland,  lor  her  herself  for  her  separate 

[1900]  2  Ch.  534.     This  seems  to  use. 

have  put  it  out  of  the  power  of  a  (n)  7  Edw.  VII.,  o.  18,  s.  2. 

woman,  who  was  about  to  marry,  (o)  20  &  21  Vict.  c.  57. 

to  keep  the  control  of  her  own  (p)  Married  Women's  Property 
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Art.  12.     married  women,  they  can  only  alienate  (and  therefore  can 
only  create  trusts)  in  the  following  cases,  viz. : 

(1)  Where  they  are  donees  of  a  power  of  appointment  (q) ; 

(2)  Where  the  property  is  settled  to  their  separate  use  (r) 

without  restraint  on  anticipation  ; 

(3)  Where  the  property  is  their  separate  property  under 

the    repealed    Married    Women's    Property    Act    of 
1870  (33  &  34  Vict.  c.  93)  ; 

(4)  Where  the  property  is  real  estate,  and  their  husbands 

join  in  an  acknowledged  deed  ; 

(5)  Where  the  property  is   reversionary  personalty,  their 

title  to  which  is  derived  under  an  instrument  (other 

than     their    marriage     settlement)    executed    after 

December   Blst,   1857,  and  their  husbands  join  in 

an  acknowledged  deed  (s). 

Corporations.        Prior  to  5  &  6  Will.  IV.,  c.  76,  municipal  corporations  were 

able  to   create  trusts   of  their  property  (i) ;  but   since  that 

Act  corporations  included  in  the  schedule  to  it  are  themselves 

made   trustees   of  their    property  for  public  purposes,   and 

consequently  cannot  create  trusts  of  it  (u). 

Lunatics.  A  lunatic  cannot  create  either  a  testamentary  trust,  or  a 

trust  inter  vivos  in  favour  of  volunteers,  unless  he  possesses 

sufficient  intelligence  to  recall  the  nature  and  extent  of  his 

property,  or  the  persons  who  have  a  claim  on  his  bounty,  and 

a  judgment   sufficiently   free   from    morbid   aberration    and 

external  control  to   judge  those   claims  (x).     On   the  other 

hand,  where  a  person  who  is  a  lunatic  in  fact,  but  is  not 

known  to  be  so  to  persons  privy  to  valuable  consideration, 

executes  a  settlement,  it  would  seem-  that  it  would  not  be  set 

aside,  either  at  law  or  in  equity  (i/).     It  must,  however,  be 

borne  in  mind  that  a  lunatic  may  be  incapable  of  contracting 

a  valid  marriage ;  and  it  is  conceived  (although  not  without 

doubt)  that  a  settlement  executed  by  such  an  one  in  considera- 


Act,  1882  (45  &  46  Vict, 
o.  75)  ;  and  see  Beid  v.  Beid 
(1886),  31  Ch.  D.  402.  But  as  to 
when  a  title  does  first  accrue, 
cf.  Be  Parsons,  StocMey  v.  Par- 
sons (1890),  45  Ch.  D.  51,  62 
L.  T.  929. 

iq)  Burnet  v.  Mann  (1748),  1 
Ves.  Sen.  156. 

(r)  Taylor  Y.  Meads  (1865),  34 
L.  J.  Ch.  203. 

(«)  20  &  21  Vict.  c.  57. 

(*)  Colchester  Corporation  v. 
Lowten  (1813),  1  Ves.  &  B.  226. 


(m)  5  &  6  Wm.  IV.,  c.  76,  s.  94  ; 
Att.-Oen  V.  Aspinall  (1837),  2 
Myl.  &  Cr.  613. 

{x)  See  Banhs  v.  Ooodfellow 
(1870),  L.  E.  5  Q.  B.  549,  Boe 
V.  Nix,  [1893]  P.  55  ;  BougUon 
V.  Knight  (1873),  L.  R.  3  P.  &  D. 
64. 

(y)  See  Molton  v.  Camroux 
(1848),  2  Ex.  487,  503,  affirmed 
(1849),  4  Ex.  17  ;  and  Price  v. 
Berrington  (1851),  3  Mac.  &  G. 
486  ;  Niell  v.  Morley  (1804),  9 
Ves.  478. 
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tion  of  an  intended  marriage,  could  not  be  said  to  be  a  settle-     Art.  12. 
ment  based  on  value,  inasmuch  as  such  a  marriage  would  be  ■ 

null.  The  case  in  fact  would  come  under  the  principle  which 
has  been  applied  to  settlements  made  in  consideration  of 
marriage  with  a  deceased  wife's  sister  (a)  when  such 
marriages  were  illegal,  as  to  which  see  infra,  p.  157. 

A  convict  {i.e.,  one  sentenced  to  death  or  penal  servitude  Convicts. 
for  treason  or  felony  (b) )  is  incapable,  until  the  expiration  of 
his  sentence  or  until  his  death  (c),  of  alienating  or  charging 
his  property ;  and  therefore  he  is  incapable  of  declaring  a 
trust  of  it,  at  all  events  by  act  inter  vivos.  This  incapacity, 
however,  is  suspended  for  any  period  during  which  the  convict 
may  be  at  large  under  ticket  of  leave  ((?)• 


Art.  13. — Who  may  be  Beneficiaries. 

(1)  Every  person  who  is  capable  of  holding  property 
may  be  a  beneficiary  under  a  trust  ;  but  persons 
incapable  of  holding  property  cannot. 

A  corporation  cannot  be  beneficiary  of  lands  without  licence  Corporations. 
under  the  Mortmain  Acts  ;  for  without  such  licence  it  cannot 
hold  lands,  and  therefore  cannot  take  through  the  medium  of 
a  trust.  There  are,  however,  numerous  statutory  exceptions 
to  this  in  relation  to  municipal  corporations,  incorporated 
trading  companies,  colleges  and  the  like,  too  numerous  to 
mention  in  this  work. 

Similarly,  before  the  Act  33  &  34  Vict.  c.  14,  an  alien,  as  he  Aliens. 
could  hold  property  against  any  one  except  the  Crown,  could 
also  be  a  beneficiary  of  land  as  against  any  one  except  the 
Crown  (e).  But  as  he  could  not  take  a  legal  estate  by  opera- 
tion of  law,  so  likewise  he  could  not  be  a  beneficiary  by  act  of 
law  (/).  As  the  above  Act  is  not  retrospective,  it  would  seem 
that  aliens  who  acquired  lands  anterior  to  the  passing  of  the 
Act  are  not  protected  by  it ;  and  that  the  Crown  is  entitled 
to  all  lands  of  which  they  are  beneficiaries  (g). 

{a)SeePawsonY.Brown{l&T9),  (e)  Barrow  v.  Wadkin  (1857), 

13   Ch.   D.    202 ;     and  Neale  v.  24  Beav.    1  ;     Bittson  v.   Stordy 

Neale  (1898),  79  L.  T.  629.  (1855),  3  Sm.  &  G.  230  ;    Sharp 

(6)  33  &  34  Vict.  c.  23,  s.  6.  v.  St.  Sauveur  (1871),  L.  E.  7  Ch. 

(c)  76.,  ss.  7  and  8.     Qucere,  343. 

whether  this  Act  would  prevent  (/)  Calvin's  Case  (1608),  Part 

a  convict  making  a  valid  wUl.  7  Rep.  1. 

(d)  lb.,  a.  30.  (3)  Sharp  v.  St.  Sawveur,  supra. 
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Art.  13,  Although,  by  recent  legislation,  married  women  are  as 
Married"  Capable  of  holding  property  as  other  people,  they  were  not, 
women.  previous  to  1883,  in  so  favourable  a  position.    At  common 

law,  the  husband  was  entitled  to  all  his  wife's  personal  chattels 
in  possession ;  to  the  rents  and  profits  of  her  freeholds  during 
their  joint  lives ;  to  all  her  choses  in  action  which  he  should 
reduce  into  possession  during  the  marriage ;  and  to  all  her 
leaseholds.  But  if  he  did  not  reduce  the  choses  in  action  into 
possession,  or  dispose  of  the  leaseholds  during  the  marriage, 
they  reverted  to  the  wife  if  she  survived  him.  Courts  of 
equity,  however,  in  this  instance,  did  not  follow  the  law,  but 
.nvented  that  peculiar  equitable  estate  known  as  a  "  separate 
use,"  under  which  property  which  is  settled  in  trust  for  a 
woman  for  her  separate  use  is  freed  from  the  jus  mariti. 
With  regard  to  property  so  settled,  a  married  woman  is 
regarded  as  a  feme  sole.  She  may  dispose  of  it  without  her 
husband's  consent,  either  by  act  inter  vivos,  or  by  will  {h), 
unless  she  is  expressly  restrained  from  anticipation.  In  the 
latter  case  she  cannot  dispose  of  it  at  all  without  the  sanction 
of  the  court;  which  may,  however,  be  obtained  where  it  is 
clearly  for  her  benefit,  on  summons  under  s.  7  of  the  Con- 
veyancing Act,  1911  (1  &  2  Geo.  V.,  c.  37)  repealing  and 
re-enacting  in  a  wider  form  s.  39  of  the  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41). 


Art.  14. — Wlien  a  Trust  is  Voidable  for  Failure  of 
Consideration,  Mistake,  or  Fraud. 

(1)  The  court  will  cancel  a  trust  at  the  suit  of  the 
settlor  or  his  representatives  (?'),  if  the  object  v^ith 
which  the  trust  was  created  has  failed  [k). 

(2)  The  court  will  cancel  or  rectify  (as  the  case 
may  require)  a  settlement  executed  in  ignorance 
or  mistake  (Z),  or  in  consequence  of  fraud  or  undue 

{h)  Peaooch  v.  Monh  (1751),  2  (l)  Phillips        v.         Mullings 

Ves.  Sen.  190  ;    Taylor  v.  Meads  (1871),  L.   R.   7   Ch.   244  ;    For- 

(1865),  34  L.  J.  Ch.  203.  shaw  v.  Welshy  (1860),  30  Beav. 

(i)  Anderson       v.        Elsworth  243 ;     and    see    as    to    mistake 

(1861),    3    GriS-    154;     Tyars   y.  where  a  provision  for  daughters 

Alsop    (1889),    37    W.    R.    339  ;  was  omitted  by  the  engrossing 

Morley  Y.  Louglinan,[189Z]l  Ch..  clerk,     Be     Daniel's     Settlement 

736.  (1875),  1  Ch.  D.  375;    and  see 

(fe)  See     Essery     v.     Oowlard  Olarh    v.     Girdwood    (1877),     7 

(1884),  26  Ch.  D.  191  ;    Bond  v.  Ch.  D.  9. 
Walford  (1886),  32  Ch.  D.  238. 


of  considera- 
tion. 
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influence  (m),    provided    that    the    settlor    has     not     Art.  14. 
acquiesced  in  the  settlement  after  the  influence  has 
ceased,  or  after  he  has  become  aware  of  the  legal  efi'ect 
of  it  (n) ;  and  that  the  parties  can  be  restored  to  their 
original  positions  (o). 

Pakageaph  (1). 
In  Essery  v.  Coivlarcl  (p),  by  a  settlement  in  consideration  Total  failure 
of  a  then  intended  marriage,  executed  in  1877,  it  was  declared 
that  a  sum  of  stock,  which  had  been  transferred  by  the  intended 
wife  to  trustees,  should  be  held  by  them  on  trusts  for  her 
benefit  and  that  of  the  intended  husband,  and  the  issue  of  the 
intended  marriage.  The  marriage  was  not  solemnised,  but 
the  parties  cohabited  without  marriage,  and  three  children 
were  born.  In  1883  an  action  was  brought  by  the  father  and 
mother  of  these  children  against  the  trustees  to  have  it  set 
aside ;  and  it  was  held  that,  the  contracD  to  marry  having  been 
absolutely  put  an  end  to,  the  settlement  ought  to  be  cancelled. 
Similar  decisions  were  arrived  at  in  the  more  recent  cases  of 
Bond  V.  Walford (q) ,  vfheve  an  intended  marriage  had  been 
simply  broken  off,  and  Re  Garnett,  Richardson  v.  Greene])  (r), 
where  a  decree  of  nullity  of  marriage  had  been  made.  The 
earlier  case  of  McDonnell  v.  Hesilrige  (s)  seems  to  be  scarcely 
consistent  with  the  above  authorities,  unless  it  can  be  dis- 
tinguished on  the  somewhat  slight  ground  that  there  the 
trust  was  until  the  lady's  marriage  if  any,  and  not  until  the 
particular  marriage  in  contemplation  of  which  the  settlement 
was  made. 

Paragraph  (2). 

Cancellation  on  the  ground  of  ignorance,  mistake,  fraud,  or  Cancellation 
undue  influence  usually  occurs  where  the  settlement  is  volun-  or'^^^fstXe"'^'^ 
tary.     It  is  not,  however,  confined  to  voluntary  settlements, 

(m)  Osmond  v.  Fitzroy  (1731),  (r)  (1905)  93  L.  T.  117.     But 

3  P.   Wms.    129  ;    Huguenin  v.  the  Divorce  Division  has  exten- 

Easeley    (1807),    14    Ves.    273;  sive  statutory  powers  of  making 

Bent  V.  Bennett  (1839),  4  Myl.  orders  with  regard  to  the  settled 

&  Cr.  269  ;    Hoghton  v.  Hoghton  property  at  the  instance  of  the 

(1852),  15  Beav.  278  ;    Oooke  v.  petitioner  (22  &  23  Vict.  c.  61, 

Lamotte  (1851),  15  Beav.  234.  s.   6,  as  amended  by  41   &  42 

{n)  Davies   v.    Davies    (1870),  Vict.  c.  19,  s.  3,  and  7  Ed.  VII. 

L.  E.  9  Eq.  468,  and  cases  cited  ;  c.    12,   s.    1),   as    to  which   see 

Allcard    v.    SUnner    (1887),    36  Attwood  v.  Attwood,  [1903]  P.  7  ; 

Ch.  D.  145.  Leeds  v.  Leeds  (1886),  57  L.  T. 

(o)  JohnstonY.Johnston{\^Sl),  373;  A.  v.  M.  (1884),  10  P.  D. 

52  L.  T.  76.  178  ;    Bormer  v.   Ward,  [1901], 

(p)  (1884)  26  Ch.  D.  191.  P.  20. 

(g)  (1886)  32  Ch.  D.  238.  (s)  (1852)  16  Beav.  346. 
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Art.  14.     although  the  court  will  more  readily  cancel  a  settlement  for 

~~         which  no  consideration  was  given,  than  one  based  on  value. 

OuuB  of  Indeed,  until  comparatively  recently,  it  was  considered  that, 

ignorance         where  a  trust  was  voluntary,  and  the  settlor  invoked  the  aid 

or  mistake.       of  the  court  to  Set  it  aside,  the  onus  was  immediately  cast  on 

the  beneficiaries  of  showing  that  all  the  provisions  of  the 

settlement  were  proper  and  usual ;  or  that,  if  there  were  any 

unusual  provisions,  they  were  brought  to  the  knowledge  of, 

and  understood  by,  the  settlor  (i).     In  particular,  the  absence 

of  a  power  of  revocation  was  considered  to  be  fatal  unless  it 

could  be  conclusively  shown  that  the  settlor  had  been  advised 

to  insert  one,  and  had  deliberately  elected  not  to  do  so  (u). 

This  view,  however,  was  dissented  from  by  the  Court  of 
Appeal  in  Hall  v.  HaU{v),  and  by  the  late  Sir  George  Jessel, 
M.R.,  in  Dutton  v.  Thompson  {x),  and  appears  to  be  no  longer 
law.  In  the  latter  case  the  late  Master  of  the  Rolls  said  :  "  I 
emphatically  disagree  with  the  ground  on  which  some  judges 
have  set  aside  voluntary  settlements,  namely,  that  there  were 
provisions  in  them  which  were  not  proper  to  be  inserted  in 
such  settlements.  It  is  not  the  province  of  a  court  of  justice 
to  decide  on  what  terms  or  conditions  a  man  of  competent 
understanding  may  choose  to  dispose  of  his  property.  If  he 
thoroughly  understands  what  he  is  about,  it  is  not  the  duty  of 
a  court  of  justice  to  set  aside  a  settlement  which  he  chooses 
to  execute,  on  the  ground  that  it  contains  clauses  which  are 
not  proper.  No  doubt  if  the  settlement  were  shown  to  contain 
provisions  so  absurd  and  improvident  that  no  reasonable 
person  would  have  consented  to  them,  or  if  provisions  were 
omitted  that  no  reasonable  person  would  have  allowed  to  be 
omitted,  that  is  an  argument  that  he  did  not  understand  the 
settlement.  But  in  no  other  way  would  it  be  a  reason  for  set- 
ting it  aside."  In  Henry  v.  Armstrong  {y)  Kay,  J.,  said  :  "  No 
doubt  there  are  to  be  found  in  the  reported  cases,  dicta  to  the 
effect  that  the  onus  of  supporting  a  voluntary  deed  rests  upon 
those  who  set  it  up ;  but  I  do  not  think  that  these  dicta  go  so 
far  as  to  say,  that  whenever  a  voluntary  settlement  is  impeached 
on  any  ground  whatever,  the  onus  is  at  once  thrown  on  those 
who  would  maintain  it.  As  I  understand  it,  the  law  is,  that 
anybody  of  full  age  and  sound  mind,  who  has  executed  a  volun- 

(t)  Phillips  V.  Mullings  (1871),  (v)  (1873)  L.  R.  8  Ch.  430. 

L.  K.  7  Ch.  244.  (a;)  (1883)  23  Ch.  D.  278. 

(m)  CouUs  y.    Acworth  (1869),  (y)  (1881)  18     Ch.     D.     668. 

L.  R.  8  Eq.  558  ;    Wollaston  v.  The  authorities  are  by  no  means 

Tribe  (1869),  L.   K.   9  Eq.   44;  satisfactory  as  to  the  question 

Bveritt  v.  Everitt  (1870),  L.  R.  of  onus. 
10  Eq.  406. 
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tary  deed  by  which  he  has  denuded  himself  of  his  own  property,     Art.  14. 
is  bound  by  his  own  act ;  and  if  he  comes  to  have  the  deed  set 
aside — especially  if  he  comes  a  long  time  afterwards — he  must 
prove  some  substantial  reason  why  the  deed  should  be  set 
aside." 

This  remark  as  to  onus  is  in  apparent  conflict  with  a  dictum  of  Apparent 
the  late  Lord  Hatheeley  in  Phillips  v.  Midlings  (z),  where  his  between 
lordship  said  :  "  It  is  clear  that  any  one  taking  any  advantage  authorities 
under  a  voluntary  deed,  and  setting  it  up  against  the  donor, 
must  sho2v  that  he  thoroughly  understood  what  he  was  doing." 
It  is,  however,  respectfully  apprehended  that  Mr.  Justice 
Kay's  dictum  is  not  inconsistent  with  Lord  Hatherlby's  ;  for 
the  latter  merely  said  that  where  the  beneficiaries  set  up  the 
deed  against  the  donor,  the  onus  is  upon  the  beneficiaries ;  while 
the  Lord  Justice  said  that  where  the  settlor  asks  to  have  the  deed 
set  aside,  the  onus  is  upon  him.  In  short,  the  onus  is,  in 
general,  upon  the  person  seeking  relief,  unless  the  beneficiary 
occupied  a  fiduciary  position  towards  the  settlor.  The  cases  of 
Dutton  V.  Thompson  {x),  Henry  v.  Arinstrong  (y),  and  Phillips 
V.  Mullings  (2),  coupled  with  Hall  v.  Hall  must,  it  is  sub- 
mitted, be  taken  to  have  definitely  overruled  the  previous 
deoisionB  in  Coutts  V.  Acwmih  (a),  Wollaston  v.  Tribe  (h),  a.ndi 
Everitt  v.  Everitt  (c),  and  to  have  left  the  onus  of  showing 
mistake,  fraud,  or  undue  influence  upon  the  settlor  who  seeks 
relief,  except  (1)  where  the  provisions  of  the  settlement  are  so 
absurd  as  to  raise  a  presumption  that  no  sane  person  would 
have  agreed  to  them  knowingly,  and  (2)  where  the  beneficiary 
occupied  at  the  date  of  the  settlement  a  fiduciary  position 
towards  the  settlor,  in  which  case  there  is  a  strong  prima 
facie  presumption  of  undue  influence  {d). 

But   although  a  voluntary  trust  will  not  be   set  aside   or  illustrations 
varied  for  the  mere  asking,  yet  where  the  settlor  can  show  that  °^  rectifica- 
he  misunderstood  the  effect  of  it,  relief  will  be  given  to  him.   mistake. 
In  the  recent  case  of  James  v.  Couchman  (e),  it  appeared  that  the 
plaintiff  had,  by  a  voluntary  settlement  (made  with  the  object 
of  protecting  himself  against  extravagant  habits),   assigned 
property  to  trustees,  upon  trust  for  himself  for  life,  remainder 
to  his  wife  (if  any)  for  life,  remainder  to  his  issue,  and  in 
default  of  issue  to  his  paternal  next  of  kin.     North,  J.,  while 

(2)  (1871)  L.  E.  7  Ch.  244.  Tate  v.  Williamson  (1866),  L.  K. 

(a)  (1869)  L.  E.  8  Eq.  558.  2   Ch.    55  ;     Alloard  v.    Skinner 

(6)  (1869)  L.  E.  9  Eq.  44.  (1887),  36  Ch.  D.   145;    Morhy 

(c)  (1870)  L.  E.  10  Eq.  405.  v.  Loughncm,  [1893]  1  Ch.    736. 

[d)  HugueninY.Baseley  (1801),  (e)  (1885)  29  Ch.  D.  212  ;  and 
14  Ves.  273  ;  Eylton  v.  Hylton  see  Cavendish  v.  8trutt  (1903), 
(1754),  2  Ves.  Sen.  547  ;   Hunter  19  T.  L.  E.  483. 

V.  AtUns  (1834),  3  Myl.  &  K.  113; 
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refusing  to  set  aside  the  settlement,  thought  that  the  ultimate 
limitation  was  unusual,  and  that  the  settlor's  attention  was  not 
called  to  it,  and  that  he  did  not  understand  the  effect  of  it ; 
and  accordingly  his  lordship  ordered  the  settlement  to  be 
rectified  so  as  to  give  the  settlor  a  power  of  appointment  in 
default  or  failure  of  issue.  His  lordship,  however,  was  care- 
ful to  add  :  "  The  fact  that  a  usual  power  was  omitted  here 
would  not  weigh  with  me  in  the  least,  if  I  were  satisfied  that 
the  omission  of  such  a  power  had  been  brought  to  the  attention 
of  the  settlor,  as  he  would  then  have  been  competent  to  judge 
for  himself ;  but  it  seems  to  me  that  in  the  present  case  his 
attention  was  not  called  to  it." 

Where  a  person,  apparently  at  the  point  of  death,  executed 
a  voluntary  settlement,  of  which  he  recollected  nothing,  which 
was  never  read  to  him,  and  in  which  a  power  of  revocation 
was  purposely  omitted  by  the  solicitor  on  the  ground  that  he 
knew  the  variable  character  of  the  settlor,  and  there  was  also 
evidence  that  the  settlor  thought  that  he  was  executing  the 
settlement  in  place  of  a  will,  it  was  held  that  the  settlement 
was  revocable  (/). 

Even  where  there  is  valuable  consideration  given,  but  the 
settlor  is  infirm  and  ignorant,  and  there  is  reason  to  suppose 
that  he  did  not  fully  understand  the  transaction,  it  will  be  set 
aside,  unless  it  be  proved  that  full  value  was  given  (</). 

Whether  a  settlement  be  voluntary  or  based  on  value,  it  will 
be  rectified  where  it  is  satisfactorily  proved  that,  by  a  mistake 
of  the  draftsman,  it  does  not  express  the  real  intention  of  the 
parties.  Thus,  where  a  settlement  limited  estates  to  such 
uses  as  a  husband  and  wife  should  jointly  appoint,  with  an 
ultimate  limitation  to  such  uses  as  the  wife  should  by  deed 
or  will  appoint,  but  omitted  to  give  them  life  estates,  and 
consequently  when  the  error  was  discovered  they  remedied 
it  by  a  deed  executed  pursuant  to  the  joint  power  and  thereby 
completely  relimited  the  whole  of  the  uses  instead  of  merely 
interpolating  life  estates,  it  was  held  that  this  deed  ought  to  be 
rectified  after  the  lady's  death,  because  as  it  stood  it  had  the 
efi'ect  (contrary  to  her  intention)  of  making  void  a  testamentary 
exercise  of  her  power  of  appointment  made  before  it  was 
executed  (h). 


(/)  Forshaw  v.  Welshy  {I860), 
30  Beav.  243  ;  Me  Flamanh, 
Wood  V.  Goclc  (1889),  40  Ch.  D. 
461  ;  Be  Blalce,  Blake  v.  Power 
(1889),  37  W.  B.  441. 

ig)  Baker  v.  Monk  (1864),  33 
Beav.  419,  affirmed  4  De  G.  J. 
&   S.    388;     Glark     v.     Malpas 


(1862),  31  Beav.  80  ;  Longmafe 
V.  Ledger  (1860),  2  Gifl.  157  ; 
and  see  O'Borke  v.  BoUngbroke 
(1877),  2  App.  Cas.  814,  and 
Be  Fry,  Fry  v.  Lane  (1888),  40 
Ch.  D.  312. 

(h)  Walker       v.       Armstrong 
(1856),  8  De  G.  M.  &  G.  531. 
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Even   a  marriage    settlement  will    be    rectified  on   clear     Art.  14. 
evidence  of  mistake.     Thus  in  one  case   a  proviso   against  _   ^."r~:-„, 
anticipation  was   struck   out,  the  wife  having  executed   the  of  marriage 
settlement  on  an  express  stipulation  made  by  her  that  she  settlement, 
should  retain,  and  upon  a  representation  that  the  deed  secured 
to  her,  the  most  unlimited  control  over  both  principal  and 
interest  (i). 

Another  recent  example  of  the  rectification  of  a  marriage 
settlement  is  Re  Alexander's  Settlement,  Jennings  v.  Alex- 
andcr  {k),  where  by  mistake  a  gift  over  was  directed  in  the 
event  of  a  son  becoming  tenant  in  tail  male  under  the  will  of  a 
deceased  person,  it  appearing  that  under  that  will  a  son  could 
only  become  tenant  in  tail  general 

If  ignorance  or  mistake  suffices  to  invalidate  a  settlement,  a  Fraud. 
fortiori,  it  will  be  cancelled  where  the  settlor  has  been  induced 
to  make  it  by  fraud ;  as,  for  instance,  where  a  wife  induces 
her  husband  to  execute  a  deed  of  separation,  in  contemplation 
of  a  renewal  of  illicit  intercourse  {I).  Where,  however,  it  is  not 
in  her  contemplation  at  the  time,  but  she  does  in  fact  subse- 
quently commit  adultery,  then,  as  there  was  no  original  fraud, 
the  subsequent  adultery  will  not  avoid  the  settlement  {m). 

Where  a  confidential  relationship  exists  between  the  settlor  Undue 
and  the  beneficiary  at  the  date  of  the  settlement,  the  onus  [nfluen"ce. 
is  decidedly  thrown  on  the  beneficiary  of  proving  affirma- 
tively, not  only  that  there  was  no  undue  influence  exerted,  but 
that  the  settlor  had  independent  advice,  and  that  the  settle- 
ment contains  all  usual  and  proper  powers  and  provisions ; 
and,  if  there  are  any  unusual  provisions,  that  they  were 
brought  to  the  notice  of  and  understood  by  the  settlor.  Thus, 
in  the  leading  case  of  Haguenin  v.  Baselcy  {n),  where  a  widow 
lady,  very  much  under  the  influence  of  a  clergyman,  made  a 
voluntary  settlement  in  his  favour,  it  was  held  to  be  invalid. 
As  BowEN,  L.J.,  said  in  an  important  leading  case  (o),  "It  is 
plain  that  equity  will  not  allow  a  person  who  exercises  or 
enjoys  a  dominant  religious  influence  over  another,  to  benefit 
directly  or  indirectly  by  the  gifts  which  the  donor  makes  under 
or  in  consequence  of  such  influence,  unless  it  is  shown  that 
the  donor,  at  the  time  of  making  the  gift,  was  allowed  full  and 

[i)  Torre   y.    Torre    (1853),    1  (m)  Seagrave       v.       Seagrave 

Sm.  &  a.  518.  (1807),  13  Ves.  439. 

{k)  [1910]  2  Ck  225.  (m)  (1807)  14  Ves.  273. 

.  {I)  Brown    v.    Brown    (1868),  (o)  Allcard  v.  Skinner  (1887), 

L.  E.  7  Eq.  185  ;   and  see  Evans  36  Ch.  D.  145,  193  ;  and  see  also 

V.  Carrington  (1860),  2  De  G-.  P.  Morley   v.   Loughnan,    [1893]    1 

&  J.  481,  and  Evans  v.  Edmonds  Ch.  736. 
(1853),  13  C.  B.  777. 
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free  opportunity  for  counsel  and  advice  outside — the  means  of 
considering  his  or  her  worldly  position,  and  exercising  an 
independent  will  about  it.  This  is  not  a  limitation  placed  on 
the  action  of  the  donor ;  it  is  a  fetter  placed  on  the  conscience 
of  the  recipient  of  the  gift,  and  one  which  arises  out  of  public 
policy  and  fair  play." 

On  similar  grounds,  a  gift  made  by  a  client  to  a  solicitor, 
while  the  relation  of  solicitor  and  client  exists,  is  voidable. 
And  although  such  gift  may  be  ratified  after  the  relation  has 
ceased  to  exist,  yet,  in  order  to  establish  ratification,  it  must 
be  proved  to  the  satisfaction  of  the  court  that  the  donor,  at 
the  time  when  he  was  a  free  agent,  and  knew  of  his  right  to 
recall  the  gift,  intentionally  determined  to  forego  that  right. 
In  the  absence  of  such  evidence,  the  gift  may  be  avoided,  not 
only  by  the  donor,  but  by  his  personal  representatives  (p). 
As  Cotton,  L.J.,  said(3),  "We  must  find  something  equivalent 
to  a  present  gift  when  the  influence  arising  from  the  existence 
of  the  relationship  had  ceased  to  exist :  in  the  words  of 
TuENER,  L.J.,  in  Wright  v.  Vandcrplank  {r),  there  must  be  '  a 
fixed,  deliberate,  and  unbiassed  determination  that  the  transac- 
tion should  not  be  impeached.'  In  the  case  of  a  gift  to  a 
solicitor,  the  court  looks  most  carefully  to  see  if  there  has 
been  a  fixed,  deliberate,  and  unbiassed  determination  on  the 
part  of  the  donor  that  the  transaction  should  not  be  im- 
peached." Indeed,  the  Court  of  Appeal  has  laid  it  down  that, 
in  the  absence  of  independent  advice,  the  presumption  that 
the  settlor  was  unduly  influenced  is  absolute  and  irrebuttable ; 
and  has  also  extended  the  doctrine  not  only  to  gifts  to  the 
solicitor  himself,  but  also  to  his  wife  (s),  or  his  son(0-  The 
same  principle  is  equally  applicable  to  a  settlement  made  by  a 
patient  in  favour  of  his  medical  attendant  (»). 

So,  where  a  deed  conferring  a  benefit  on  the  settlor's  father 
is  executed  by  a  child  who  is  not  yet  emancijjated  from  his 
father's  control,  if  the  deed  is  subsequently  impeached  by  the 
child,  the  onus  is  on  the  father  to  show  that  the  child  had 
independent  advice,  and  acted  on  that  advice  (r) ;  and  that  he 


(p)  Tyars  v.  Alsop  (1889),  37 
W.  R.  339. 

(q)  Ibid,  at  p.  340  ;  and  see 
also  Nanney  v.  Williams  (1856), 
22  Beav.  452,  and  Wright  v. 
Carter,  [1903]  1  Ch.  27. 

(r)  (1856)  8  De  G.  M.  &  G-. 
133  ;  and  see  also  Mitchell  v. 
Eomfray  (1881),  8  Q.  B.  D.  587. 

(s)  Lilef:  r.  Terry,  [1895]  2 
Q.    B.    679  ;     Wright   v.    Gmier, 


[1903]  1  Ch.  27. 

(i)  Barron  v.  Willis,  [1900]  2 
Ch.  121,  affirmed  {sub  nom. 
Willis  V.  Ban-on)  [1902]  A.  C. 
271 ;  Wright  v.  Carter,  supra. 

{u)  Badcliffe  r.  Price  (1902), 
18  T.  L.  R.  466. 

(v)  Powell  V.  Powell,  [1900] 
1  Ch.  243  ;  approved  in  Wright 
v.  Carter,  [1903]  1  Ch.  27. 
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executed  the  deed  with  full  knowledge  of  its  contents,  and  with     Art.  14. 
the  full  intention  of  giving  the  father  the  benefit  conferred  by  ' 

it  (x).  However,  where  such  a  deed  is  substantially  a  resettle- 
ment of  family  estates  (as  distinguished  from  a  mere  voluntary 
trust  in  favour  of  a  parent),  it  is  not  essential  that  the  child 
should  have  independent  advice ;  and  the  court  will  not  inquire 
whether  the  influence  of  the  father  was  exerted  with  more  or 
less  force  (t/).  No  doubt,  where  the  father  obtains  a  benefit 
under  such  a  deed,  the  jealousy  of  the  court  is  aroused ;  yet, 
if,  on  the  whole  facts,  the  benefit  is  not  an  unfair  one,  the 
court  will  not  set  it  aside  (z).  These  remarks,  however,  do  not 
extend  to  the  case  where  a  father  obtains  a  benefit  under  his 
daughter's  marriage  settlement.  In  such  cases,  the  daughter 
ought  to  have  independent  advice  {z).  In  a  recent  case  (a), 
Paewbll,  ,T.,  laid  it  down  broadly  that,  where  a  young  person 
is  minded  to  make  a  voluntary  settlement  in  favour  of  a 
parent,  it  is  not  enough  that  he  should  have  independent 
advice,  unless  he  acts  on  that  advice;  it  is  the  duty  of  a 
solicitor  independently  advising  an  intending  settlor  to  pro- 
tect him  against  himself,  and  not  merely  against  the  personal 
influence  of  the  donee  in  the  particular  transaction ;  and  if 
his  advice  is  not  accepted  he  should  decline  to  act  further  (b). 
The  learned  judge  also  considered  that  in  every  voluntary 
settlement  of  this  kind  a  power  of  revocation  should  be  inserted. 

The  principle  has  been  extended  by  the  Irish  courts  against 
a  creditor  of  the  parent  where  he  and  the  parent  induce  the 
child  to  guarantee  the  debt  (c).  But  unless  the  creditor  is  party 
to  the  pressure  brought  to  bear  on  the  child,  the  mere  fact  of 
the  child  giving  the  guarantee  does  not  affect  its  validity  {cl). 

However,  in  all  these  cases  the  settlor  will  get  no  relief  if  Acqui- 
he  has  knowingly  acquiesced  in  the  settlement.  Thus,  where 
a  father  induced  a  young  son,  who  was  still  under  his  roof, 
and  subject  to  his  influence,  to  make  a  settlement  in  favour  of 
his  step-brothers  and  sisters,  it  was  held,  that  if  the  son  had 
applied  promptly,  the  court  would  have  set  it  aside.  But  as 
he  had  remained  quiescent  for  some  years,  and  had  made  no 

[x)    Bainbrigge      v.      Browne  (z)  Tucker  v.  Bennett,  supra. 

(1881),  18  Ch.  D.  188;    and  see  (a)  Powell    r.    Powell,    [1900] 

Tate  Y.  Williamson  (1866),  L.  E.  1  Ch.  243. 

2  Ch.   55  ;    Kempson  v.  Ashhee  (6)  Approved,  Wright  v.  Carter, 

(1874),  L.  E.  10  Oil.  15,  and  oases  [1903]  1  Ch.  27. 

cited ;     and    Tucker   v.    Bennett  (c)  M'Mackin     v.     Hibernian 

(1887),  38  Ch.  D.  1.  Bank,    [1905]     1     Ir.     E.     296; 

I    {y)  Hoblyn  r.  Eoblyn  (1889),  O'Connor    v.    Foley,    [1905]    1 

41  Ch.  D.  200 ;    and  see  Bain-  Ir.  E.  1. 

brigge  v.   Browne,    supra,    and  (d)  Bainbrigge      v.       Browne 

Be  Moulton,  Orahame  v.  Moulton  (1881),  18  Ch.  D.  188. 
(1906),  94  L.  T.  454. 
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objection  to  the  course  which  he  had  been  persuaded  to  follow, 
he  was  not  entitled  to  relief.  For  by  so  doing  he  had  in  his 
maturer  years  practically  adopted  and  confirmed  that  which 
he  had  done  in  his  early  youth  (e).  Nor  will  the  court  inter- 
fere where  the  settlor  subsequently  acts  under  the  deed,  or 
does  something  which  shows  that  he  recognises  its  validity ; 
unless,  indeed,  he  was  ignorant  of  the  effect  of  the  settlement 
at  the  date  of  such  recognition  (/). 

So  where  a  lady  entered  a  religious  sisterhood,  and,  under 
circumstances  which  amounted  to  undue  influence,  made  a 
voluntary  settlement  in  its  favour,  but  omitted,  for  more  than 
six  years  after  severing  her  connection  with  it,  to  seek  to  have 
the  settlement  set  aside,  it  was  held  that  her  acquiescence 
barred  her  claim  for  relief.  As  Lindlby,  L.J.,  said,  "  In  this 
particular  case,  the  plaintiff  considered,  when  she  left  the 
sisterhood,  what  course  she  should  take ;  and  she  determined 
to  do  nothing,  but  to  leave  matters  as  they  were.  She  insisted 
on  having  back  her  will,  but  she  never  asked  for  her  money 
until  the  end  of  five  years  or  so  after  she  had  left  the  sister- 
hood. In  this  state  of  things  I  can  only  come  to  the  conclu- 
sion that  she  deliberately  chose  not  to  attempt  to  avoid  her 
gifts,  but  to  acquiesce  in  them.  I  regard  this  as  a  question  of 
fact,  and  upon  the  evidence  I  can  come  to  no  other  conclusion 
than  that  which  I  have  mentioned  "  (g). 

So,  again,  the  settlement  will  not  be  cancelled  unless  the 
parties  can  be  replaced  in  their  original  position,  even  where 
its  execution  was  induced  by  most  serious  misrepresentations. 
In  one  case  a  settlor  had  married  a  lady  who  represented  to 
him  that  she  had  divorced  her  first  husband  for  adultery 
and  cruelty ;  whereas,  in  point  of  fact,  she  herself  had  been 
divorced  for  adultery  at  his  suit.  The  settlor,  on  discovering 
this,  commenced  an  action  to  have  the  settlement  set  aside. 
Pearson,  J.,  dismissed  it  as  being  frivolous  and  vexatious ;  and 
the  Court  of  Appeal  confirmed  his  decision,  on  the  ground  that 
the  plaintiff  could  not  set  aside  the  settlement  and  yet  keep  the 
only  consideration  which  was  given  for  it,  viz;,  the  marriage ; 
one  essential  condition  of  cancellation  being  (as  Fey,  L.J., 
observed)  i-entUutio  in  intcgrwin,  which  was  there  impossible  (/()■ 


(e)  Turner  v.  Collins  (1871), 
L.  R.  7  Ch.  329. 

(f)  JarraUv.  AldamilSTO),!,.  E. 
9Eq.  463;  Motzv.  Moreau{lS59), 
13  Moore  P.  C.  376  ;  Wright  v. 
Vanderplank  (1855),  2  Kay  &, 
J.  1,  affirmed  (1856),  8  De  G.  M. 
t  G.  133  ;  MUner  v    Lord  Hare- 


wood  (1811),  18  Ves.  259  ;  Davies 
V.  JDavies  (1870),  L.  B.  9  Eq.  468. 
As  to  ignorance,  see  Lister  v. 
Hodgson  (1867),  L.   R.  4  Eq.  30. 

{g)  Alleard  v.  Skinner  (1887), 
36  Ch.  D.  145. 

(h)  Johnston  v.  JoAnsiow  (1884), 
52  L.  T.  76. 
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Art.  15. — Effect  of  the  Banh-uptcy  of  the  Settlor  on  the     Art.  15. 
Validity  of  a  Settlement. 

(1)  A  voluntary  trust,  or  one  made  in  bad  faith  to 
the  knowledge  of  the  beneficiaries  (2),- will  be  void  as 
against  the  settlor's  creditors,  if 

(a)  he  becomes  bankrupt  or  liquidates   his    affairs 

within  two  years  ( j)  ;   or 

(b)  he  becomes  bankrupt  or   liquidates  his  affairs 

after  two  but  within  ten  years ;  unless  it  can 
be  shown  that  he  was  solvent  at  the  date  of 
the  settlement  without  the  aid  of  the  property 
comprised  in  it,  and  that  his  estate  or  interest 
in  such  property  passed  to  the  trustee  of  the 
settlement  on  the  execution  thereof. 

(2)  A  mere  covenant  or  contract  made  in  considera- 
tion of  marriage,  for  the  future  settlement  upon  the 
settlor's  wife  or  children,  of  any  specific  and  ear- 
marked if)  money  or  property  wherein  he  had  not  at 
the  date  of  his  marriage  any  estate  or  interest,  vested 
or  contingent  (/)  (not  being  money  or  property  of  or  in 
right  of  his  wife),  is  void  as  against  the  settlor's  creditors 
in  the  event  of  his  bankruptcy  or  liquidation,  unless 
such  property  or  money  has  been  actually  transferred 
or  paid  pursuant  to  such  contract  or  covenant,  before 
the  act  of  bankruptcy  on  which  he  has  been  adjudicated 
bankrupt  {m). 

(3)  The  above  provisions 

(a)  do  not  vitiate  a  settlement  of  property  accrued 
to  the  settlor  since  marriage  in  right  of  his  wife  ; 

{i)  Mackintosh      v.       Pogose,  transfer  of  future  acquired  pro- 

[1895]    1    Ch.    505  ;     Fraser   v.  perty  is,  in  reality,  nothing  more 

Thompson  (1859),  4  De  G.  &  J.  than  a  contract  to  assign  it  wlien 

659,  where  marriage  settlement  it    comes    into    existence,    and 

executed  with  wife's  knowledge  would,  it  is  conceived,  be  a  con- 

of  act  of  bankruptcy.  tract  within  the  meaning  of  this 

( ;;■)  The  Act  does  not  apply  to  rule.        See    Gollyer    v.    Isaacs 

the  winding-up    of   a   deceased  (1881),    19    Ch.    D.    342 ;     and 

debtor's   estate,    He    Gould,   Ex  Joseph     v.     Lyons    (1884),     15 

parte  Official  Receiver  (1887),  19  Q.  B.  D.  280. 
Q.  B.  D.  92.  (m)  Bankruptcy     Act,      1883 

{Jc)  Ex      paHe      Bishop,      He  (46  &  47  Vict.  c.  52),  s.  47  (2)  : 

Tonnies    (1873),    L.     R.    8     Ch.  Be  Beis,  Ex  parte  Clough,  [1904] 

718.  2    K.    B.    769,    affirmed    [1905] 

(l)  See    Be    Andrews'    Trusts  A.  C.  442  (sub  worn.   Clough  v. 

(1878),  7  Ch.  D.  635.     A  formal  Samuel). 
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Art.  15.  (b)  do  not  vitiate  the  trusts  of  a  policy  effected  under 
s.  11  of  the  Married  Women's  Property  Act, 
1882; 

(c)  do  not  affect  the  title  of  bond  fide  purchasers 

for    value    from    beneficiaries    under   a   void 
settlement ; 

(d)  do  not  put  the  creditors  in  the  place  of  the  bene- 

ficiaries so  as  to  give  them  priority  over  sub- 
sequent incumbrances  created  by  the  settlor. 


Bankruptcy 
within  two 
years. 


Bankruptcy 
within  ten 
years. 


Settlement 
to  make 
good  breach 
of  trust. 


Paragraph  (1). 

Thus  a  person  made  a  voluntary  settlement  of  an  estate 
which  was  subject  to  a  mortgage ;  and  covenanted  with  the 
trustees  that  he  would  pay  the  interest  on  the  mortgage,  and, 
when  required,  would  pay  off  the  principal.  It  subsequently, 
and  within  two  years,  turned  out  that  his  assets  (exclusive  of 
the  estate  in  question)  were  sufficient  to  pay  his  debts  other 
than  the  mortgage  debt,  but  not  sufficient  to  pay  both,  and 
he  became  bankrupt.  It  was  held  that  whether  the  settle- 
ment was  fraudulent  or  not  within  the  13th  Elizabeth  it 
was  not  material  to  inquire ;  but  that  it  clearly  fell  within 
the  provisions  of  the  Bankruptcy  Act,  and  was  therefore 
void  (n). 

Upon  an  application  to  set  aside  a  post-nuptial  settlement 
under  clause  (b)  of  this  article,  it  appeared  that,  by  the  settle- 
ment, a  life  interest  was  reserved  to  the  settlor  himself ;  and 
that,  if  this  life  interest  were  taken  into  account,  he  was  able 
to  pay  his  debts  at  the  date  of  the  settlement ;  but  that  if  it 
was  not  taken  into  account,  he  was  insolvent.  The  court  held 
that  the  settlor's  life  interest  ought  to  be  taken  into  account 
in  estimating  his  solvency,  and  that  the  settlement  was  valid 
as  against  his  trustee  in  bankruptcy  (o). 

A  settlement  made  by  a  trustee  for  making  good  a  breach 
of  trust  is  not  voluntary  (2^),  and  cannot  be  set  aside  under 
this  Act  unless  the  beneficiaries  have  acted  in  bad  faith  (q). 


{n)  Ex  parte  HuxtcMe,  He 
Oonibeer  (1876),  2  Ch.  D.  54. 
See  also  Be  Parry,  Ex  'parte 
Salaman,  [1904]  1  K.  B.  129. 
But  premiums  paid  in  respect  of 
settled  policies  are  not  repayable, 
Be  Harrison  &  Ingram,  Ex  parte 
WUnney,  [1900]  2  Q.  B.  710; 
nor  presents  of  money,  Be 
Plummer,  [1900]  2  Q.  B.  790. 


(o)  Be  Lowndes  (1887),  18 
Q.  B.  D.  677. 

(p)  Sharp  V.  Jaehson,  [1899] 
A.  C.  419. 

(q)  Mackintosh  v.  Pogose, 
[1895]  1  Ch.  505.  Nor  is  it  a 
fraudulent  preference.  Be  Lake, 
Ex  parte  Dyer,  [1901]  1  Q.B.710; 
Sharp  V.  Jackson,  supra. 
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Nor  is  a  settlement  on  a  volunteer  based  on  valuable  considera-     Art.  15. 
tion  given  by  a  third  party  (r). 

Parageaph  (2). 

Clause  2  of  the  above  article  only  applies  to  specific  ear-  Covenants 
marked    property ;    and   therefore,   where   a  person  by   his  f"^^^'*'''' 
marriage  settlement  covenants  that  he  will  pay  a   sum   of  acquired 
money  to  the  trustees,  such  a  covenant   is  perfectly  valid.  destiwed'^bT 
The  intention  of  the  Act  is  to  prevent  settlements  of   pro-  bankruptcy, 
perty  expected  to  accrue  at  a  future  time,  in  which  the  settlor  <,o*e?iants  to 
has  at  the  date  of  the  settlement  no  present  interest.    As  settle  a  sum 
Mellish,   L.J.,  put  it  in  Ex  parte  Bishop,  Re   Tonnies  (s)  :  °  ""'^^y- 
"  The  object  of  the  legislature  was  to  provide  that  specific 
money  or  property  which,  but  for  the  section,  would  have 
gone  to  the  trustees  [of  the  settlement]  exclusively,  should 
be  divided  among  the  creditors  [of  the  settlor].     A  covenant 
to  settle  such  money  or  property  would,  in  equity,  have  bound 
it  when  it  came  into  actual  possession,  and  the  intention  was, 
that  if  the  covenantor  had  no  interest  at  the  time,  it  should 
go  to  the  creditors,  and  not  to  the  trustees,  of  the  settlement. 
If  this  had  been  a  covenant  that  in  case  any  property  was  left 
to  the  covenantor  by  his  father  or  any  other  person,  he  would 
settle  it,  and  the  covenantor  had  no  interest  in  it  at  the  time, 
the  covenant  would  be  void  against  the  trustee  in  bankruptcy. 
The  word  '  money  '  refers  to  something  of  the  same  nature  as 
'  property,'  namely,  something  specific,  and  does  not  apply  to 
that  which  is  a  mere  debt  due  from  the  settlor."     However, 
even   in  the  case  of   property  falling  within   the   Act,  if   it 
accrued   to  the  settlor  after  his  discharge,  it  would   remain 
bound  by  the  covenant.     The  section  in  question  only  avoids 
such  covenants  as  against   the  trustee  in  bankruptcy,  who 
would,  of  course,  have  no  claim  to  property  which  only  vested 
in  the  bankrupt  after  his  discharge ;  and  although  the  bank- 
ruptcy, ipso  facto,  cancels  all  the  debtor's  ordinary  contracts, 
it  would  not  affect  such  an  one  as  this,  which  is  capable  of 
being  specifically  performed  {t).     It  will   be  noted  that  this 
paragraph  only  refers  to  covenants  in  marriage  settlements. 

Paragraph   (3). 
A  wife  who  was  married  in  1883,  and  was  then  possessed  of  Settlement 
separate  property,  allowed  that  property,  after  the  marriage,  acquirecr'*' 

through  wife 

(r)  Be  Bale  and  Elsden,  [1892]  [1904]    2    K.    B.    769,    affirmed  bfblnk "^^'^ 

W.  N.  56.  [1905]    A.     C.     442     {sub    now,,  ruptcy. 

(s)  (1873)  L.  E.  8  Ch.  718.  Clough     v.     Samuel);     and    see 

(t)  Be  Eeis,  Ex  'parte  Clough,  Art.  8,  p.  38  et  seq.,  ante. 


104  Express  or  Declared  Trusts. 

Art.  15.  to  pass  into  her  husband's  hands  ;  not  as  a  gift,  but  as  a  loan 
for  the  purposes  of  his  trade.  The  husband  having  applied 
part  of  this  money  to  his  own  use,  settled  the  residue  of  it, 
together  with  other  property  of  his  own,  upon  trusts  under 
which  he  took  a  life  interest,  with  a  proviso  for  the  cesser 
thereof  in  the  event  of  his  bankruptcy.  The  wife  had  no 
notice  of  any  fraudulent  intention  on  his  part.  In  an  action 
by  the  husband's  trustee  in  bankruptcy  to  set  aside  the  settle- 
ment it  was  held  that  it  was  not  voluntary,  and  was  qua  the 
wife  not  executed  in  bad  faith,  and  that  to  the  extent  of  the 
wife's  property  received  by  the  husband  the  proviso  for  cesser 
of  his  life  interest  was  good,  and  that  a.  3  of  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  did  not 
apply  (n). 


Art.    16. — When  a  Truat  is  void  as  against  Settlor's 
Creditors  under  13  Eliz.  c.  5. 

(1)  The  last  article  relates  exclusively  to  cases  v^^here 
the  settlor  has  become  bankrupt  or  liquidated  his  affairs 
by  arrangement  under  the  Bankruptcy  Act.  But  quite 
apart  from  bankruptcy  a  settlement  of  hereditaments, 
corporeal  or  incorporeal,  or  of  such  kinds  of  personal 
property  as  are  capable  of  being  taken  in  execution,  is 
void  as  against  existing  and  future  creditors  of  the 
settlor  if  it  be  executed  with  intent  to  defeat  or  delay 
their  claims  (x). 

(2)  The  court  must,  however,  be  satisfied,  on  the 
whole  of  the  facts  and  evidence,  that  there  was  an 
actual  intention  to  defeat  or  delay  creditors  ;  with  the 
possible  exception,  that,  where  the  inevitable  result  of 
the  settlement  at  its  date  must  have  been  to  defeat 
or  delay  creditors  the  court  will  declare  it  void  even 
although  it  considers  that  no  actual  intention  to  defeat 
or  delay  existed  (y). 

(3)  But  settlements  otherwise  void  under  this  article 
are  valid  in  favour  of  persons  (whether  original  bene- 
ficiaries or  their  assigns)  who  have,  bond  fide  and  without 

(it)  Maolcintosh      v.      Pogose,      108. 
[1895]  1  Ch.  505.  (?/)  So.o  oases  infra,  pp.   108— 

{x)  See  of|,ses  infra,  pp,  lOQ —      U2, 
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notice  of  the  intended  fraud,  given,  or  are  privy  to,     Art.  16. 
valuable  consideration  (s). 

(4)  No  delay  short  of  the  statutory  period  of  limita- 
tion vi^ill  bar  an  action  to  set  aside  such  a  settlement, 
the  right  being  legal  and  not  equitable  (a). 

(5)  Where  a  settlement  is  set  aside  as  against 
creditors  it  is  not  cancelled  in  toto,  but  the  trustees  are 
directed  to  join  and  concur  in  all  acts  and  deeds  neces- 
sary for  making  the  settled  property  available  for  the 
creditors.     Any  surplus  goes  to  the  beneficiaries  (h). 

Paeagraph  (1). 

This  article  is  an  attempt  to  digest  the  effect  of  the  statute  Worda  of 
13  Eliz.  c.  5,  passed  "for  the  avoiding  of  feigned,  covinous,  and  euz"o^5. 
fraudulent  feoffments,  etc.,  contrived  of  malice,  fraud,  covin, 
collusion,  or  guile,  to  delay,  hinder,  or  defraud  creditors  or 
others,"  by  which  it  was  enacted,  that  "  all  and  every  feoff- 
ment, gift,  grant,  alienation,  bargain,  and  conveyance  of  lands, 
tenements,  hereditaments,  goods,  chattels,  or  any  of  them,  by 
writing  or  otherwise,  and  all  and  every  bond,  suit,  judgment, 
and  execution  to  and  for  any  intent  or  purpose  before  declared 
and  expressed,  shall  be  deemed  and  taken  only  as  against  that 
person  or  persons,  his  or  their  heirs,  successors,  executors, 
administrators  and  assigns  whose  action,  suits,  debts,  accounts, 
damages,  penalties,  forfeitures,  heriots,  mortuaries  and  reliefs  by 
such  guileful,  covinous  or  fraudulent  devices  and  practices  as  is 
aforesaid  are,  shall,  or  might  be  in  any  ways  disturbed,  delayed 
or  defrauded,  to  be  clearly  and  utterly  void,  frustrate  and  of  none 
effect ;  any  pretence,  colour,  feigned  consideration,  or  any  other 
matter  or  tbing  to  the  contrary  notwithstanding."  By  the 
fifth  section  it  was  provided  that  the  Act  should  "  not  extend  to 
any  estate  or  interest  in  lands,  etc.,  or  goods,  etc.,  assured 
upon  good  consideration  and  hand  fide  to  any  person  not 
having  at  the  time  of  such  assurance  any  notice  or  knowledge 
of  such  covin,  fraud  or  collusion." 

The  scope  of  the  statute  has  been  enlarged  from  time  to 
time,  as  property  which  was  not  originally  within  the  reach  of 
creditors  has  been  brought  within  their  reach.  Thus  copy- 
holds were  formerly  not  included  (c),  but  were  brought  within 
the  statute  by  the  effect  of  1  &  2  Vict.  c.  110,  s.  11 ;  and  now 

(«)  See  cases  w/ra,  p.  113.  (6)  Ideal      Bedding      Co.     v. 

(a)  Be  Maddever,  Three  Towns  Holland,  [1907]  2  Ch.  157. 
Banking  Co.  v.  Maddever  (1884),  (e)   Mathews  v.  Feaver  (1786), 

27  Cb,  i).  523.  1  Cox,  278. 
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Art.  16. 


Illustrations 
of  direct 
intent  to 
delay  or 
defeat 
creditors. 


Direct  intent 
to  delay 
future 
creditors. 


it  is  well  settled  that  every  kind  of  property  capable  of  being 
taken  by  creditors  in  execution  (d),  including  choses  in  action 
and  equitable  interests  of  which  equitable  execution  can  be 
decreed  by  the  appointment  of  a  receiver  (e),  is  within  the 
Act. 

Where  a  director  of  a  company  was  sued  by  the  company, 
and,  fearing  that  a  judgment  would  be  given  against  him,  made 
a  voluntary  assignment  to  his  daughter  of  all  his  property,  it 
was  held  that  the  fraudulent  intention  was  manifest,  and  that 
the  settlement  was  void  as  against  the  company,  although 
they  were  not  creditors  at  the  time,  and  it  did  not  appear  that 
there  were  any  creditors  at  the  time  (/).  Even  though  the 
daughter  was  no  party  to  the  fraud,  yet  she  was  not  protected, 
because  she  had  not  given  valuable  consideration. 

And  so,  again,  in  Spirrett  v.  Willoivs  (g),  the  settlor  being 
solvent  at  the  time,  but  having  contracted  a  considerable  debt 
which  would  fall  due  in  the  course  of  a  few  weeks,  made  a 
voluntary  settlement  by  which  he  withdrew  a  large  portion 
of  his  property  from  the  payment  of  debts ;  after  which  he 
collected  the  rest  of  his  assets  and  spent^them  in  the  most 
reckless  way,  thus  depriving  the  expectant  creditor  of  the 
means  of  being  paid.  In  that  case  there  was  clear  and  plain 
evidence  of  an  actual  intention  to  defeat  creditors,  and 
accordingly  the  settlement  was  set  aside. 

So  where  a  settlor  was  insolvent,  and  made  a  voluntary 
settlement  in  favour  of  his  wife  and  children  of  a  reversionary 
interest  in  stocks  and  shares,  it  was  held  void  as  against  his 
creditors,  the  judge  being  satisfied  of  the  intent  to  defeat  or 
delay  them  (h). 

Again,  a  trader,  who  had  for  many  years  carried  on  the 
business  of  a  baker  and  had  saved  money,  being  about  to 
purchase  a  grocery  business  which  he  intended  to  carry  on 
in  addition  to  the  other,  made  a  voluntary  settlement  of  the 
bulk  of  his  property  for  the  benefit  of  his  wife  and  children. 
He  afterwards  bought  the  grocery  business  and  carried  it  on 


(d)  Bider  v.  Kidder  (1805),  10 
Ves.  360.  As  to  goods,  see 
Barrack  v.  M'Oulloch  (1866), 
3  Kay.  &  J.  110  ;  Stokoe  v. 
Gowan  (1861),  29  Beav.  637. 

(e)  Norciitt  v.  Dodd  (1841), 
Cr.  &Pli.  100;  l&2Viot.  c.  110; 
and  Ideal  Bedding  Co.  v.  Holland, 
[1907]  2  Ch.  157. 

(/)  Beese  Biver  Co.  v.  Aiwell 
(1869),  L.  K.  7  Eq.  347  ;  and  see 
Twyne's  Case  (1601),  1  Smith's 
Lead.    Cas.    (ed.    11)    1,   3  Coke, 


80,    where    the    authorities    are 

ig)  (1864)  3  De  G.  J.  &  S.  293, 
(h)  Ideal  Bedding  Co.  v.  Hol- 
land, [1907]  2  Ch.  157  ;  and  see 
also  8mitJi  v.  Cherrill  (1867), 
L.  E.  4  Eq.  390;  Taylor  v. 
Coenen  (1876),  1  Ch.  D.  636; 
Crossley  v.  Elworthy  (1871), 
L.  K.  12  Eq.  158  ;  and  Adames 
V.  Eallett  (1868),  L.  E.  6  Eq. 
468. 
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for  about  six  months,  but  lost  money  by  it.  He  then  sold  it  Art.  16. 
for  as  much  money  as  he  had  given  for  it,  and  afterwards 
carried  on  the  baker's  business  alone  until,  about  three  years 
after  the  execution  of  the  settlement,  he  filed  a  liquidation 
petition,  his  liabilities  largely  exceeding  his  assets.  The  debts 
which  he  owed  at  the  date  of  the  settlement  had  been  all  paid. 
On  these  facts,  although  the  grocery  business  was  not  the 
cause  of  his  failure,  it  was  held  that  the  settlement  was  void 
as  against  his  creditors,  on  the  ground  that  it  was  evidently 
executed  Ji'ith  the  view  of  putting  the  settlor's  property  out  of 
their  reach,  in  case  he  should  fail  in  the  speculation  on  which 
he  was  about  to  enter  in  carrying  on  a  new  business  of  which 
he  knew  nothing  {i). 

And  so  generally  "  a  man  is  not  entitled  to  go  into  a 
hazardous  business,  and  immediately  before  doing  so,  to 
settle  all  his  property  voluntarily ;  the  object  being,  '  If  I 
succeed  in  business,  I  make  a  fortune  for  myself.  If  I  fail, 
I  leave  my  creditors  unpaid.  They  will  bear  the  loss.'  That 
is  the  very  thing  which  the  statute  of  Elizabeth  was  meant 
to  prevent"  (/c). 

Most  of  the  above  examples  have  been  cases  of  voluntary  Whether 
settlements  ;  but  where  all  parties   to   the   consideration   are  containing 
privij  to  the  fraud,  a  settlement  based  on  value  will  not  be  gMt  over  ^ 
valid   against  the  settlor's  creditors.      Thus,  where  one,  by  baniiruptcy 
marriage  settlement,  settles  his  own  property  on  himself  until  is  fraudulent. 
bankruptcy,  and  then  over,  it  has  been  said  that  it   is   so 
clearly  intended  to  defraud  creditors  that  the  wife  must  be 
assumed  to  have  been  party  to  that  intention,  and  the  trust 
over   on   bankruptcy  will   therefore,  as   against   the  general 
body  of  his  creditors,  be  void  (Z),  if,  but  for  the  limitation  in 

(i)  Ex  parte  Russell,  Re  Butter-  Bott  v.   Smith  (1856),   21   Beav. 

woiik  (1882),  19  Ch.  D.  588  ;   and  511.     The  case   of  Re  Detmold, 

see  also  Townsend  v.  Westmacott  Detmold  v.   Detmold   (1889),    40 

(1840),  2  Beav.   340  ;    Slcarf  v.  Ch.  D.  585,  seems  at  first  sight 

Soulby  (1849),  1  Mac.  &  G-.  364;  inconsistent  with  this  ;  but  when 

and    Ware    v.    Gardner    (1869),  the  case  is  examined  it  will  be 

L.  E.  7  Eq.  317.  seen  that  the  sole  point  raised 

(fc)  Per     Jessel,     M.E.,     Ex  (by  an  originating  summons  in 

parte     Russell,    Re    BuUerworf.h,  the  matter  of  the  trust)  was  as 

supra  ;      following     Mackay     v.  to  the  validity  of  a  gift  over  on 

Douglas    (1872),   L.    E.    14   Eq.  alienation  by  the  husband.     The 

106.       An     unconscious     para-  larger  question  as  to  whether  it 

phrase  of  Shakespeare,  "  If  like  was    void    as    against    creditors 

an  ill  venture,  it  come  unluckily  under  the  statute  of  Elizabeth 

home,    I    break,    and   you,    my  was    not    raised    or    discussed, 

gentle  creditors,  lose."  See  per  Cozens-Haedy,  L.J.,  in 

(l)  Higginboiham      v.      Holme  Re   Holland,    Gregg   v.    Holland, 

(1812),    19   Ves.    88;    Ex  parte  [1902]  2  Ch.  at  p.  367. 
Hodgson    (1812),    19   Ves.    206 ; 
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Fraudulent 
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settlement 
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How  far 
fraudulent 
intent 
presumed. 
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question,  the  income  would  have  come  to  the  trustee  in  bank- 
ruptcy of  the  settlor  (m).  The  whole  settlement  will  not  be 
void,  but  only  the  gift  over  on  bankruptcy  (n).  Moreover, 
the  principle  only  applies  to  property  of  the  husband,  and  not 
to  property  belonging  to  the  wife  or  a  third  party  (n).  Whether 
it  applies  to  property  which  has  come  to  tlir  husband  in  right 
of  the  wife,  and  which  he  has  settled  by  a  post-nuptial  settle- 
ment, seems  doubtful,  unless  other  circumstances  show  that 
the  settlement  was  not  made  bond  fide,  but  for  the  purpose  of 
defeating  creditors  (o).  In  the  latter  case  it  may  be  void  in 
toto,  unless  made  in  pursuance  of  an  ante-nuptial  agreement  (o). 
Speaking  broadly,  a  marriage  settlement  can  only  be  upset  as 
against  the  wife  where  she  has  been  a  party  to  the  fraud  (j?). 
It  has  recently  been  held  that  the  fact  of  the  settlement  con- 
taining a  covenant  by  the  husband  to  settle  all  his  after- 
acquired  property  will  not  of  itself  be  evidence  of  fraud  on 
her  part  (q). 

Where,  however,  a  person  married  his  mistress,  and  with 
the  intention  of  defeating  his  creditors,  and  with  her  know- 
ledge of  that  intention,  settled  all  or  a  considerable  part  of 
his  property  upon  her,  the  marriage  consideration  did  not 
render  the  settlement  valid  as  against  the  settlor's  creditors  ; 
for  such  a  marriage  was  a  mere  cloak  for  the  fraud,  and  the 
wife  was  ^jarf iccjjs  criminis  (r). 

Paragraph  (2). 

In  all  the  foregoing  cases,  the  court  came  to  the  conclusion 
that  the  settlor  actually  intended  to  delay  or  defeat  his 
creditors;  not  necessarily  by  means  of  direct  evidence,  but 
because  the  circumstances  raised  a  sufficient  inference  which 
wan  not  ill  fact  rebutted ;  for  no  one  doubts  that  fraud 
may  be  iwimu  facie  inferred  from  circumstantial  evidence. 
But    a    much    more    difficult   and   doubtful   question   arises 


(m)  See  Be  Johnson  Johnson, 
Ex  parte  Matthews  and  Wilkinson, 
[1904]  1  K.  B.  134. 

(n)  Mackintosh  v.  Pogose, 
[1895]  1  Ch.  505  ;  Be  Holland, 
Gregg  v.  Holland,  [1902]  2  Ch. 
360,  overruling  Be  Pearson,  Ex 
parte  Stephens  (1876),  3  Ch.  D. 
807.  As  to  the  validity  of  such 
settlements  where  the  matri- 
monial domicile  is  in  a  country 
where  they  are  lawful,  see  Be 
Fitagerald,  Surman  v.  Fitzgerald, 
[1904]  1  Ch.  573. 


(o)  Be  Holland,  Oregg  v.  Hol- 
land, supra. 

(p)  Parnell  v.  Stedman  (1883), 
1  Cab.  &  El.  153. 

(g)  Be  Beis,  Ex  parte  Clough, 
[1904]  2  K.  B.  769,  affirmed 
(sm6  nom.  Clough  v.  Samuel) 
[1905]  A.  C.  442,  overruling 
Ex  paiie  Bolland,  Be  Clint  {IS13), 
L.  K.  17  Eq.  115. 

(r)  Bulmer  v.  Hunter  (1869), 
L.  R.  8  Eq.  46  ;  and  see  Colom- 
bine  v.  Penhall  (1853),  1  Sm.  & 
G.  228. 
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whether  a  voluntary  settlement  is  void  as  against  the  settlor's  Art.  16. 
creditors  as  a  matter  of  law  where  the  result  of  the  settlement 
was  to  defeat  or  delay,  although  the  tribunal  may  be  con- 
vinced that,  as  a  matter  of  fact,  the  settlor  never  had  any  such 
intention.  In  Freeman  v.  Pope  (s)  the  late  Lord  Hatheklby 
distinctly  held  that  "  It  is  established  by  the  authorities  that, 
in  the  absence  of  any  direct  proof  of  intention  [to  defeat  or 
delay],  if  a  person  owing  debts  makes  a  settlement  which  sub- 
tracts from  the  property  which  is  the  proper  fund  for  the 
payment  of  those  debts,  an  amount  without  which  the  debts 
cannot  be  paid,  then,  since  it  is  the  necessary  consequence  of 
the  settlement  (supposing  it  effectual)  that  some  creditors  must 
remain  unpaid,  it  would  be  the  duty  of  the  judge  to  direct  the  . 
jury  that  they  must  infer  the  intent  of  the  settlor  to  have  been 
to  defeat  or  delay  his  creditors,  and  that  the  case  is  within  the 
statute."  And  Gifford,  L.J.,  said  :  "  If,  after  deducting  the 
property  which  is  the  subject  of  the  voluntary  settlement, 
sufficient  available  assets  are  not  left  for  the  payment  of  the 
settlor's  debts,  the  laxv  infers  intent.'" 

These  dicta  as  to   irrebuttably  inferring  intent  where  no  Ex  parte 
intent    existed,    seem   to    the    author    to    be    incapable    of  ^J'^yile 
being  reconciled  with  the  judgments  of  the  Court  of  Appeal 
in   the   later   case   of   Ex  parte   Mercer,   Re    Wise(t).     The 
facts   of   that   case  were  as  follows  :   A  master  mariner  was 
married  at  Hong  Kong  on  May  31st,  1881.     In  the  follow- 
ing August   an   action   for   breach   of  promise   of  marriage 
was  commenced  against  him,  and  the  writ  served  upon  him 
at  Hong  Kong  on  October  8th.     By  the  same  mail  he  heard 
that  a   legacy   of    £500   had   become   payable  to   him.      On 
October   17th  he   executed  a  post-nuptial  settlement  of  the 
£500  in  favour  of  his  wife  and  issue,  being  then  indebted  to 
no  one.     In  July,  1882,  judgment  in  the  breach  of  promise 
action  went  against  him  for  £500;  and  in  November,  1884, 
he  was  adjudicated  bankrupt.     It  was  thereupon  attempted  to 
set  aside  the  post-nuptial  settlement  under  Lord  Hatheeley's 
dictum  in  Freeman  v.  Pope.     The  bankrupt,  however,  swore, 
and  the  court  believed,  that  when  he  made  the  settlement  he 
was  in  no  way  influenced  by  the  action  having  been  com- 
menced against  him,  which  he  thought  would  come  to  nothing. 
On  this  state  of  facts  the  Divisional  Court  and  the  Court  of 
Appeal  declined  to  set  aside  the  settlement,  and  Lord  Eshek, 
M.K.,  rejected  emphatically  the  argument  that,  if  the  necessary 
consequence   of  the   settlement  was  to  defeat  or  delay  the 
(s)  (1870)  L.  E.  5  Ch.  538,  («)  (1886)  17  Q.  B.  D.  290. 
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Art.  16.      settlor's   creditors,  therefore   "  as   a   proposition   of   law  the 
~  tribunal  which   had   to   consider  whether  he   did  intend  to 

defeat  or  delay  his  creditors  was  bound  to  find  that  he  did." 
He  said,  "  in  support  of  that  proposition  dicta  of  great  and 
eminent  judges  were  cited.  I  will  venture  to  say  as  strongly 
as  I  can  that  to  my  mind  that  proposition  is  monstrous.  No 
doubt,  in  coming  to  a  particular  conclusion  as  to  the  intention 
in  a  man's  mind,  you  should  take  into  account  the  necessary 
result  of  the  acts  which  he  has  done.  I  do  not  use  the  words 
'  necessary  result '  metaphysically,  but  in  their  ordinary  busi- 
ness sense ;  and,  of  course,  if  there  was  nothing  to  the  con- 
trary, you  would  come  to  the  conclusion  that  the  man  did 
intend  the  necessary  result  of  his  acts.  But  if  other  circum- 
stances make  you  believe  that  the  man  did  not  intend  to  do 
that  which  you  are  asked  to  find  that  he  did  intend — to  say 
that  because  that  was  the  necessary  result  of  what  he  did, 
you  must  find,  contrary  to  the  other  evidence,  that  he  did 
actually  intend  to  do  it,  is  to  ask  one  to  find  that  to  be  a  fact 
which  one  really  believes  to  be  untrue  in  fact."  Lindley, 
L.J.,  in  the  same  case  added  :  "  The  language  which  has  been 
used  in  a  great  many  cases,  that  a  man  must  in  point  of  law 
be  held  to  have  intended  the  necessary  consequences  of  his 
own  acts,  is  apt  to  mislead,  by  confusing  the  boundary  between 
law  and  fact — between  consequences  which  can  be  foreseen 
and  those  which  cannot." 

The  dicta  of  Lord  Eshee,  M.K.,  and  Lindley,  L.J.,  in 
Ex  parte  Mercer,  Re  Wise  appear,  at  first  sight,  to  lay 
down  that  the  court  must  decide  as  a  fact  in  each  case  what, 
on  the  whole  evidence,  was  the  intention  of  the  settlor  in 
making  the  settlement.  But  although  they  did  decide  that 
the  court  cannot  infer  fraudulent  intent  where  it  did  not  in 
fact  exist,  they  both  introduced  an  element  of  doubt  as  to 
whether  the  statute  as  construed  by  the  courts  required  intent 
to  be  proved  in  all  cases  ;  Lord  Eshee  observing  that  "  whether 
the  fact  that  the  necessary  result  of  a  voluntary  deed  is  to 
defeat  or  delay  creditors  will  make  the  deed  void  under  the 
statute  of  Elizabeth,  although  there  was  no  such  intent  in 
his  mind  at  the  time  when  he  executed  it,  is  a  question  which 
we  are  not  now  called  upon  to  decide.  But  it  is  a  question 
■wholly  independent  of  intention.  'That  may  he  the  law ;  the 
courts  may  have  put  that  construction  on  the  statute."  And  Lord 
Justice  Lindley  added:  "  Although  I  am  not  prepared  to  say 
that  a  voluntary  settlement  can  never  be  set  aside  under  the 
statute  of  Elizabeth  as  it  has  been  construed,  unless  there 
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has  been  in  fact  an  intention  to  defraud,  I  am  not  aware  of     Art.  16. 
any  decision  which  goes  the  length  of  upsetting  the  present 
deed.   In  this  case  there  was  no  intention  to  defeat  the  plaintiff, 
and  when  the  settlement  was  executed  the  probability  of  the 
plaintiff  obtaining  substantial  damages  was  very  slight." 

It  would   seem,   therefore,   that  all  the  court  decided  in  Principle 
Ex  'parte  Mercer  was  that  where  there  was  no  actual  intent  to  ^g^^og^ 
defraud,  and  the  inevitable  result  of  the  settlement  ivas  not  at  its  tmmEx2>arte 
date  to  defeat  or  delay  then  existing  creditors,  the  statute  does  ^^^J'\vise 
not  apply,  leaving  it  still  open  to  argument  whether  in  the 
latter  case  a  settlement  was  avoided  irrespective  of  intention. 

However    in    the    later   case   of   Godfrey  v.  Poole  («)  the  Cases  since 
Privy  Council  appear  to  have  decided  that  the  proper  principle  ;^,-^^J.^^ 
is  that,  "  the  language  of  the  Act  being,  that  any  conveyance  R<i  Wise. 
of  property  is  void  against  creditors  if  it  is  made  with  intent 
to  defeat,  hinder,  or  delay  creditors,  the  court  is  to  decide  in 
each  particular  case  whether,  on  all  the  circumstances,  it  can 
come  to  the  conclusion  that  the  intention  of  the  settlor,  in 
making  the  settlement,  was  to  defeat,  hinder,  or  delay  his 
creditors  "  {x). 

That  seems  to  be  expressed  without  any  reservation ;  but 
in  a  more  recent  case  of  Re  Holland,  Gregg  v.  Holland  (y), 
although  the  Court  of  Appeal  (reversing  Fabwell,  J.)  refused 
to  infer  fraud  from  the  mere  ex  post  facto  result  of  the  settle- 
ment, yet  Vaughan  Williams,  L.  J.,  said  :  "  I  cannot  draw  the 
inference  that  this  settlement  was  fraudulent  or  made  with 
intent  to  defeat  or  delay  creditors  in  the  absence  of  evidence 
of  either  indebtedness  by  the  husband  at  the  date  of  the  settlement, 
or  of  an  intention  by  the  husband  at  the  date  of  the  settlement  to 
enter  upon  a  speculative  business  likely  to  result  in  insolvency." 
Stirling,  L.J.,  went  still  further,  saying  "  the  case  does 
not  fall  within  the  line  of  authorities,  such  as  Freeman  v. 
Pope,  uldcli  establish  that  under  this  statute  a  voluntary  deed 
may  be  set  aside  without  proof  of  actual  intention  to  defeat 
or  delay  creditors,  if  the  circumstances  are  such  that  the 
settlement  necessarily  would  have  that  effect.  It  lies  on  the 
trustee  in  bankruptcy  to  prove  the  existence  of  such  intention." 

It  will    be    observed,   however,   that    in   both   the   above  Submitted 

that  apparent 
conflict  of 
(m)  (1888)    13  App.   Cas.   497,  {y)  [1902]  2  Ch.  360  ;    and  see  authorities 

at  p.  503.  also  the  recent  decision  of  Wab-  may  be 

(x)  Per    KlNDBBSLET,    V.-C,      RINGTON,    J.,    in    Carruthers    v.   reconciled 
in  Thompson  v.  Webster  (1859),      Peafce  (1911),  only  reported  in  55  if  question 
4  Drew,  at  p.  632,  adopted  and      Sol.  J.    291,  where  the  learned  f'^^'fl 
approved  by  the  Privy  Council      judge  followed  Freeman  v.  Pope,  ^^^^f  ,'^* 

.'>      T  r  "7-1       7  OUc  Ot  OTtUS 

in  Godfrey  v.  Poole,  supra.  prohandi. 
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Art.  16.  passages  the  observations  of  the  learned  Lords  Justices  are 
consistent  with  the  circumstances  affording  prima,  facie 
evidence  of  intent  to  defeat  or  delay,  thus  throwing  the 
onus  on  those  who  seek  to  uphold  the  settlement  of  proving 
affirmatively  that  no  such  intention  existed,  and  do  not  lay 
it  down  (as  Freeman  v.  Pope  appears  to  do)  that  in  such 
cases  the  inference,  even  if  rebutted  in  fact,  is  conclusive 
against  the  validity  of  the  settlement  in  law. 

On  the  whole  the  question  appears  to  be  one  of  great  doubt 
and  difficulty,  and  all  that  can  be  said  is  that,  except  where 
the  inevitable  result  of  the  settlement  under  the  circumstances 
existing  at  its  date  was  to  defeat  or  delay  creditors,  those  who 
support  the  settlement  may  bring  evidence  that  no  such  inten- 
tion existed,  which  evidence,  if  believed  by  the  court,  will 
cause  the  action  to  fail ;  and  that  it  is  not  clear  that  the  same 
rule  does  not  apply  even  where  the  defeat  or  delay  of 
creditors  was  the  inevitable  result,  if  that  result  was  not 
foreseen  at  the  time — for  instance,  where  the  settlor  bond 
fide  and  on  the  advice  of  a  competent  valuer  greatly  over- 
estimated his  other  assets,  such  as  pictures  by  old  masters,  or 
a  library  of  unique  or  rare  books. 

It  is  submitted  that  the  confusion  between  the  older  and  the 
more  modern  decisions  has  been  caused  (as  was  pointed  out 
by  BowEN,  L.J.,  in  a  case  not  arising  under  this  statute  {z)),  by 
the  fact  that  equity  judges  have  always  had  to  decide  questions 
of  law  and  fact  together.  "  An  equity  judge,  when  he  had  to 
deal  with  a  question  of  fraud,  discussed  his  reasons  for  coming 
to  the  conclusion  that  there  had  been  fraud ;  and  it  very  often 
happened  that  an  equity  judge  decided  that  there  was  fraud  in 
a  case  in  which  gross  negligence  had  been  proved.  If  the  case 
had  been  tried  with  a  jury,  the  judge  would  have  pointed  out 
to  them  that  gross  negligence  ?yM,g7(f  amount  to  evidence  of  fraud, 
if  it  were  so  gross  as  to  be  incompatible  with  the  idea  of 
honesty;  but  even  gross  negligence,  in  the  absence  of  dis- 
honesty, did  not,  of  itself,  amount  to  fraud.  Cases  of  gross 
negligence  in  which  the  Chancery  judges  decided  that  there 
had  been  fraud,  were  piled  one  upon  another,  until  at  last 
a  notion  came  to  he  entertained  that  it  was  sufficient  to  prove 
gross  negligence  in  order  to  establish  fraud.  That  is  not  so.  In 
all  these  cases  fraud  and  dishonesty  were  the  proper  ratio 
decidendi,  and  gross  negligence  ivas  only  one  of  the  elements  xchich 
the  judge  had  to  consider  in  making  up  his  mind  u-hethcr  the 
defendant's  conduct  had  been  dishonest." 

(*)  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491,  at  p.  500. 
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Paragraph  (3).  Art,  16. 

On  the  other  hand,  where  a  trust  based  on  value  would,  as  Fraudulent 
between  the  settlor  and  his  creditors,  be  clearly  void,  yet  it  ^pheTcUn 
will  be  supported  as  between  the  creditors  and  persons  parties  favour  of 
to  the  consideration,  where  such  parties  are  not  privy  to  the  parti^  to 
settlor's  fraudulent  intentions.  Thus,  in  Kevan  v.  Crawford  (a)  valuable  con- 
a  settlement  was  made  in  contemplation  of  marriage,  in  which, 
after  reciting  that  the  intended  husband  was  indebted  to  his 
intended  wife  in  a  sum  of  £20,000,  he  covenanted  to  pay  that 
sum  to  the  trustees,  upon  trust  that  they  should  advance  it  to 
him  on  mortgage.  It  was  then  declared  that  the  trustees 
should  stand  possessed  of  the  £20,000  upon  trust  to  pay 
the  income  to  the  intended  wife  for  life  for  her  separate 
use,  with  remainder  to  the  husband  during  his  life  or  until  he 
should  become  bankrupt,  with  remainder  to  the  children 
of  the  marriage.  The  recital  that  the  intended  husband  was 
indebted  to  the  intended  wife  in  £20,000  was  quite  false,  and 
he  was  at  the  time  of  the  marriage  in  insolvent  circumstances  ; 
but  the  intended  wife  had  no  knowledge  of  his  insolvent 
circumstances,  and  understood  nothing  about  the  recitals  in 
the  deed.  The  settlor  subsequently  executed  the  mortgage 
to  the  trustees  for  securing  the  i'20,000,  (but  no  money  actually 
passed,)  and  afterwards  became  bankrupt.  The  creditors 
claimed  that  the  settlement  was  void  as  against  them.  It  was, 
however,  held  that  the  settlement,  and  the  mortgage  deed 
consequent  thereon,  were  valid  so  far  as  concerned  the  interests 
of  the  wife  and  children  ;  for  the  former  was  no  party  to  the 
settlor's  fraud,  and  gave  valuable  consideration  (viz.,  marriage) 
for  the  settlement,  and  the  latter  were  parties  privy  to  that 
consideration. 

In  short,  where   a  trust  based  on  value  is  sought  to  be  Onus  of 
invalidated  as  against  a  party  privy  to  the  consideration,  or  ^g°eg°[aj;gg. 
where  a  voluntary  trust  is  sought  to  be  invalidated  as  against  knowledge, 
a  purchaser  for  value  from  a  cestui  que  trust,  it  must  be  con- 
clusively shown  that  such  party  was  privy  and  party  to  the 
fraudulent  intent.  For,  although  he  may  have  known  that  the 
e^eciof  the  assignment  would  be  to  hinder  or  defeat  the  assignor's 
creditors  or  expectant  creditors,  yet  if  the  transaction  was  a 

(a)  (1877)   6  Ch.   D.   29;    Be  Cab.  &  El.   153.     The  valuable 

Beis,  Ex  parte  dough,  [1904]  2  consideration  must  be  substan- 

K.  B.   769,   affirmed    {sub   nom.  tial,   however,    and   not   merely 

Olougli  V.  Samuel)  [1905]  A.  C.  technical :   see  Be  Bidler,  Bidler 

442  ;  and  see  Be  Rome,  Ex  parte  v.  Bidler  (1882),  22  Ch.  D.  74. 

Home  (1885),  54  L.  T.  301,  and  But  c/.   Karris  v.    Tuhh  (1889), 

Farnell    v.    Stedman    (1883),    1  42  Ch.  D.  79. 

T.  I 
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Art.  16.  bond  fide  purchase,  and  not  a  mere  collusive  arrangement 
between  the  parties  with  the  intention  of  causing  such  hindrance 
or  delay,  it  will  be  upheld  (fc).  It  should  also  be  observed  that  the 
protection  afforded  to  bond  fide  purchasers  for  value  from  a 
beneficiary  under  a  fraudulent  deed,  is  not  confined  to  purchasers 
of  legal  estates  or  interests,  but  extends  to  purchasers  of  mere 
equitable  interests  (c). 


Art.  17. — When  a  Trust  is  void  as  against  Siihsequent 
Purchasers  from  Settlor. 

(1)  A  settlement  of  lands  is  void,  as  against  sub- 
sequent hond  fide  purchasers  for  value  from,  the  settlor, 
if  made  v^^ith  intent  to  defeat  such  purchasers  {d) ;  or  if 
it  is  revocable  (e). 

(2)  Provided  always,  that  this  article  in  novpise 
prejudicially  affects  fco?ut /i^e  purchasers  for  value  (/), 
whether  they  be  beneficiaries  under  a  trust  based  on 
value  but  fraudulent  in  inception,  or  assigns  of  voluntary 
beneficiaries  {g). 

Law  on  the  The  law  On  this  subject,  the  foundation  of  which   is    the 

subject  statute  27  Eliz.  c.  4,  has  to  a  large  extent  been  revolutionised 

Defore  1893.  ° 

by  the  Voluntary  Conveyances  Act,  1893  Qi).    Although  the 

statute  of  Elizabeth  does  not  in  any  way  speak  of  voluntary 

conveyances,  it  was    for    nearly    300    years   held,  in  a  long 

(6)  See  DarwZZv.  Terry  (1861),  gagees  and  lessees  {Dolphin  v. 

6    H.    &    N.    807;     George    v.  Aylward  (1870),  L.  K.  4  H.  L. 

Milbanke    (1803),    9   Ves.    190  ;  486  ;    GoodrigM  v.  Moses  (1775). 

Baubeny  v.    Cockhurn  (1816),    1  2  W.  Bl.  1019).     As  to  copyholds 

Mer.  626  ;   Hale  v.  Saloon  Omni-  see    Doe    v.    Bottriell    (1833),    5 

hus    Co.    (1859),    4   Drew.    492  ;  B.  &  Ad.  131  ;    Currie  v.  Nind 

judgment  in  Harman  v.  Bichards  (1836),  1  Myl.  &  Cr.  17  ;    and  as 

(1852),  10  Hare,  at  p.  89  ;  Alton  to     leaseholds,     last     note     to 

V.  Harrison  (1869),  L.  K.  4  Ch.  Saunders    v.    Dehew    (1692),    2 

622;  Middletonv.Pollook  (1876),  Vern.  271. 

2  Ch.  D.  104  ;  Boldero  v.  London  (e)  27  Eliz.  c.  4,  s.  4,  in  Eevised 

and    Westminster    Biscount    Co.  Statutes ;     and   see   Standon   v. 

(1879),  5  Ex.  D.  47 ;  Halifax  Joint  Bullock  (1600),  cited  3  Rep.  82  b  ; 

Stock    Bank  v.    Oledhill,    [1891]  Lavender  v.    Blackston  (1675),  3 

1   Ch.    31;    but   see   Spencer  v.  Keb.    526;    Jenkins  v.   Keymis 

Slater  (1878),  4  Q.  B.  D.  13.  (1664),  1  Lev.  150. 

(c)  Halifax  Joint  Stock  Bank  (/)  27  Eliz.  c.  4,  s.  4. 

V.  Gledhill,  [1891]  1  Ch.  31.  (g)  Prodgerv.  Langham  (1663), 

(d)  27   Eliz.   c.   4.     The  word       1  Keb.  486. 

"  purchasers  "     includes     mort-  {h)  56  &  57  Vict,  c,  21, 


When  Void  against  Subsequent  Purchasees.  115 

line  of  decisions,  that  every  voluntary  conveyance  or  settle-  Art.  17. 
ment  was  impliedly  fraudulent  ■within  that  statute  as  against 
subsequent  purchasers,  even  although  no  actual  intention 
to  defraud  existed  at  the  date  of  the  settlement  impeached  (t). 
This  was  purely  judge-made  law,  and  rested  on  the  theory 
that,  by  selling  the  property  afterwards  for  valuable  con- 
sideration, the  settlor  so  entirely  repudiated  the  former 
voluntary  settlement,  and  showed  his  intention  to  sell,  as 
to  raise  against  him  and  the  beneficiaries  a  conclusive 
presumption  that  such  intention  existed  when  he  made  the 
voluntary  settlement;  and  consequently  that  the  latter  was 
made  with  intent  to  defeat  the  subsequent  purchaser  {k). 
This  principle  appears  to  be  somewhat  farfetched,  and  of 
late  years  was  frequently  alluded  to  with  disapprobation  by 
learned  judges,  who  nevertheless  intimated  that  nothing  less, 
than  legislative  interference  could  alter  a  rule  which  had 
been  uniformly  acted  on  for  so  long  a  period.  At  length 
Parliament  intervened,  and  by  the  above-mentioned  Act  of 
1893  it  is  enacted  (sect.  2)  that — 

"No  voluntary  conveyance  of  any  lands,  tenements,  or  hereditaments, 
whether  made  before  or  after  the  passing  of  this  Act,  if  in  fact  made  lona 
fide  and  without  any  fraudulent  intent,  shall  hereafter  be  deemed  fraudu- 
lent or  covinous  within  the  meaning  of  the  Act,  twenty-seven  Elizabeth, 
chapter  four,  by  reason  of  any  subsequent  purchase  for  value,  or  be 
defeated  under  any  of  the  provisions  of  the  said  Act  by  a  conveyance 
made  upon  any  such  purchase,  any  rule  of  law  notwithstanding." 

The  Act  does  not  extend  to  cases  where  the  subsequent 
purchase  has  been  made  before  June  29th,  1893 ;  and,  as 
many  titles  depend  upon  the  validity  of  such  subsequent 
purchases  made  before  that  date,  it  seems  necessary  to  give 
some  examples  of  the  old  law.  It  is  also  necessary  to  remind 
the  reader  that  although,  by  reason  of  this  statute,  voluntary 
conveyances  will  no  longer  be  ij)so  facto  void  as  against  subse- 
quent purchasers  for  value,  yet,  under  the  general  doctrines  of 
equity,  a  voluntary  conveyance  may  be  postponed  to  a  subse- 
quent purchaser  for  value  without  notice  if  the  latter  should  get 
a  conveyance  of  the  legal  estate,  or  if  the  beneficiaries  under 
the  voluntary  settlement  have  been  guilty  of  negligence,  and 
the  settlement  did  not  vest  the  legal  estate  in  a  trustee  for 
them  {I). 

[i)  Doe  V.  Manning  (1807),  9  v.  Busham  (1862),  17  Q.  B.  723. 

East,    59  ;     Trowell   v.    Shenton  (l)  See  Cave  v.  Gave  (1880),  15 

(1878),  8  Ch.  D.  318.  Ch.    D.    639  ;     Briggs   v.   Jones 

(fc)  Per  Campbell,  C.J.,  Doe  (1870),L.  R.  lOEq.  92;  Northern 
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Illustrations. 

Express 
intent  to 
defraud. 


Power  of 
revocation. 


Examples 
of  the  law 
prior  to 
June,  189,3. 


Small  con- 
sideration 
was  sufficient 
to  save  the 
settlement. 


Instances  of  settlements  framed  with  the  express  inten- 
tion of  defrauding  subsequent  purchasers  are  rare ;  but  if  A. 
and  B.  were  to  conspire  together,  that  A.  should  sell  his  land 
to  B.,  and  that  A.  should  retain  the  title  deeds  in  order  to 
enable  him  to  sell  the  land  over  again  to  C,  the  conveyance  to 
B.  would  be  void  under  the  statute  as  against  C,  and  not  only 
voidable  in  equity,  as  to  which  see  i)ifra,  p.  527. 

So,  again,  where  there  was,  under  a  marriage  settlement,  a 
power  reserved  to  the  settlor  to  grant  a  long  lease  with  or 
without  rent,  it  was  held  that  this  was  practically  a  power  of 
revocation  ^ro  tanto,  and  that  a  subsequent  mortgagee  of  the 
settlor  was  entitled  to  the  property  for  the  period  during 
which  a  lease  could  have  been  granted  (m). 

An  excellent  example  of  the  old  law  is  afforded  by  the  case  of 
Troivcll  V.  Shcnton  ()().  There  a  voluntary  settlement  of  houses 
was  made,  and  some  few  years  afterwards  the  settlor  agreed  to 
sell  three  of  the  houses  to  a  purchaser.  In  an  action  by  the 
purchaser  for  specific  performance  of  this  agreement,  it  was 
held  that  the  settlement  was  void  as  against  him.  It  must, 
however,  be  pointed  out  that,  as  the  invalidity  of  voluntary 
deeds  as  against  subsequent  purchasers  depended  entirely  on 
an  original  intention  inferred  from  the  fact  of  the  settlor's 
subsequent  attempt  to  sell,  the  doctrine  only  applied  where  the 
settlor  himself  subsequently  sold ;  and  not  where  the  subse- 
quent vendor  was  his  heir,  or  a  second  voluntary  grantee  of 
the  settlor  (o). 

However,  even  under  the  old  law  a  very  small  consideration 
would  suffice  to  remove  a  bona, fide  settlement  from  the  category 
of  voluntary  settlements  for  the  purposes  of  the  Act  of  Eliza- 
beth ;  far  less  than  will  suffice  to  support  a  settlement  made 
by  an  insolvent  as  against  his  creditors  (p).  Thus  it  was 
held,  in  Price  v.  Jenkins  (q),  that  a  settlement  of  leaseholds 
to  which  liability  to  pay  rent  and  perform  covenants  was 
attached  was,  from  the  very  nature  of  the  property,  based  on 
value;  for  the  beneficiaries  thereby  took  upon  themselves 
the  primary  discharge  of  those  liabilities.  This  decision 
Counties,  etc..  Insurance  Society      4  Hare,  400^ 


v.  WUpp  (1884),  26  Ch.  D.  482  ; 
and  judgment  of  Kekewich,  J., 
in  Harris  v.  Tubb  (1889),  42 
Ch.  D.  79. 

(m)  Lavender  v.  Blaclcston 
(1675),  3  Keb.  526. 

(n)  (1878)  8  Ch.  D.  318. 

(o)  Per  Campbell,  C.J.,  Doe 
V.  Busham  (1852),  17  Q.  B.  723  ; 
and  see  Parker  v.  Carter  (1845), 


(p)  See  Be  Bidler,  Bidler  v 
Bidler  (1882),  22  Ch.  D.  74; 
Hamilton  v.  Molloy  (1880),  5 
L.  R.  Jr.  339  ;  Bosher  v.  Williams 
(1876),  L.  E.  20  Eq.  210;  Ex 
parte  Hillman,  Be  Pumfrey  (1879), 
10  Ch.  D.  622.  But  see  Harris 
V.  Tubb  (1889),  42  Ch.  D.  79. 

iq)  (1877)  5  Ch.  D.  619. 
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has  no  application,  however,  where  leaseholds  are  settled  by     Art.  17. 
way  of  sub-demise,  as  no  onus  is  thereby  imposed  on  the         ~~ 
trustees  (r). 

Similarly,  where  there   were  mutual  promises,  each  was  Mutual  pro- 
considered  to  be  a  valuable  consideration  for  the  other.     Thus  ™nsfdera- 
it  was  settled,  that  if  husband  and  wife,  each  of  them  having  tion. 
interests,  no   matter  how  much,  or  of  what  degree  or  what 
quality,  came  to  an  agreement  which  was  afterwards  embodied 
in  a  settlement,  that  was  a  bargain  between  husband  and  wife, 
which  was  not  a  transaction  without  valuable  consideration  (s). 
But  where  property  was  devised  to  the  wife  for  her  separate 
use,  the  husband  had   no  estate  or  interest  in  it  ;  and,  conse- 
quently, if  it  were  settled  by  the  husband  and  wife,  such  a 
settlement  was  not  considered  to  be  based  on  value,  inasmuch 
as  the  husband  had  no  rights  to  modify  (t).     And  the  same 
principle  would  of  course  apply  to  property  belonging  to  a 
married   woman  under  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75). 

Under  the  old  law  it  was  repeatedly  held  (although  modern  Under  old 
judges  expressed  strong  disapproval  of  it)  that  knowledge  of  of^hTsettie- 
the   existence   of   a  voluntary   settlement    by   a   subsequent  mentby 
purchaser  did  not  deprive  him  of  the  statutory  priority  (?;.)•   purchaser 
However,  the  voluntary  settlement  was  not  cancelled  unless  was  imma- 
the  subsequent  sale  was  a  real  bond  fide  alienation.     Thus, 
where  the   consideration    for    the   subsequent  purchase  was 
grossly  inadequate,   the   sale  jnight  be   impeached    by  the 
voluntary  beneficiaries,  on  the  ground  that  it  was  on  the  face 
of  it  a  collusive  arrangement  between  the  settlor  and  the  so- 
called  purchaser  for  the  purpose  of  relieving  the  former  from 
the  settlement  (x). 

The  settlement  was,  however,  void  only  so  far  as  was  Settlement 
necessary  to  give  effect  to  the  subsequent  transaction.  For  ^°/J°fo, 
instance,  in  the  case  of  property  settled  by  a  voluntary  settle- 
ment, and  subsequently  mortgaged,  the  beneficiaries  under  the 
voluntary  trust  were  entitled,  subject  to  the  mortgage ;  and  if 
unsettled  estates  were  included  in  the  mortgage,  the  benefi- 
ciaries were  entitled  to  throw  the  mortgage  on  to  the  unsettled 

(r)  Sliurmer Y.Sedgwick  (1883),  54  L.  T.  911. 

24  Ch.  D.  597.  (t)  Sliurmer  v.  Sedgwiclc,  (1883) 

(s)  Teasdale     v.      Braithwaite  24  Ch.  D.  597. 

(1876),   4   Ch.   D.    85.    affirmed  (m)  Doe  v.  Manning  (1807),  9 

(1877)  5  Ch.  D.  630  ;     Be  Foster  East,  59. 

and  Lister  (1877),  6  Ch.  D.  87  ;  (x)  Doe    v.    Boutledge    (1777), 

and  Schrieber  v.  Dinkel  (1884),  Cowp.  705  ;    Metcalfe  v.  Pulver- 

64  L.  J.  Ch.  241,  affirmed  (1886)  toft  (1813),  1  Ves.  &  B.  180. 
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Art.  17.  estates,  if  they  were  sufficient  to  answer  it(y).  In  Mallott  v. 
Wilson  {£),  this  was  carried  further,  and  it  was  held  that  the 
beneficiaries  were  entitled  to  have  the  debt  discharged  out  of 
the  settlor's  general  estate. 

(y)  Bales   v     Cox   (1863),    32  (a)  [1903]  2  Ch.  494. 

Beav.  118. 
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Aet.  18. — Executory    Trusts   not  construed   so  strictly  as 
Exe'cuted  Trusts. 

In  the  construction  of  executed  trusts,  technical 
terms  are  construed  in  their  legal  and  technical 
sense(fl).  But  in  the  construction  of  executory  trusts,  the 
court  is  not  confined  to  the  language  used.  And  where 
it  is  improper  or  informal  (b),  or  would  create  an 
illegal  trust  (c),  or  would  otherwise  defeat  the  settlor's 
intentions  (as  gathered  from  the  motives  which  led  to 

(a)  Wright  v.  Pearson  (1758),  Lovatt  v.    Williamson,   [1894]    1 

1  Eden,  125  ;    Austen  v.  Taylor  Ch.  661. 

(1759),  1  Eden,  361  ;   Brydges  v.  (6)  See    Earl   of   Stamford   v. 

Brydges  {1196),  3  Yes.  Jun.  120 ;  John     E^obart    (1710),    3     Bro. 

Jervoise  v.  Duke  of  Northumber-  P.  C.  Toml.  ed.  31. 

land  (1820),  1  Jac.  &  W.  559  ;  (c)  Eumberston  v.  Humberston 

and  see  Be  Whiston's  Settlement,  (1717),  1  P.  Wms.  332. 


120 
Art.  18. 


Distinction 
between 
executed 
and  execu- 
tory trusts 
well  settled. 


Executed 
and  execu- 
tory trust 
in  same 
instrument 
construed 
differently. 


ExpEEss  OR  Declared  Trusts. 

the  settlement,  and  from  its  general  object  and  pm-pose, 
or  from  other  instruments  to  which  it  refers,  or  from 
any  circumstances  which  may  have  influenced  the 
settlor's  mind  (d))  ,  the  court  will  direct  a  settlement 
to  be  executed  in  such  form  as  will  best  answer  the 
intent  of  the  parties  (e).  In  the  case  of  marriage 
articles  there  is  a  strong  presumption  that  the 
motive  was  to  provide  for  the  issue ;  and  conse- 
quently words  which  read  in  their  ordinary  sense 
would  defeat  that  object  will  be  bent  in  order  to  effect 
it.  But  there  is  no  such  inherent  presumption  in 
other  cases ;  and  consequently  some  intention  must  be 
manifested  either  in  the  instrument  itself,  or  inferen- 
tially  from  its  object,  or  from  other  instruments  to 
which  it  refers. 

This  rule  has  been  acted  on  for  over  200  years,  and  was 
stated  by  Lord  Cowper  (/)  in  1710  in  the  following  words  :  "  In 
matters  executory,  as  in  the  case  of  articles  or  a  will  direct- 
ing a  conveyance,  where  the  words  of  the  articles  or  will  are 
improper  or  informal,  this  court  will  not  direct  a  conveyance 
according  to  such  improper  or  informal  expressions  in  the 
articles  or  will,  but  will  order  the  conveyance  or  settlement  to 
be  made  out  in  a  proper  and  legal  manner,  so  as  may  best 
answer  the  intent  of  the  parties." 

The  rule  is  strikingly  exemplified  by  the  ancient  case  of  Papillon 
v.  Voice  (g).  There  a  testator  had  bequeathed  money  to  trustees 
upon  trust  to  purchase  real  estate  and  settle  it  upon  A.  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainders  to  the  heirs  of  A.'s  body,  with  power  to  jointure. 
He  also  devised  his  own  lands  to  precisely  similar  uses.  Yet 
it  was  held  that,  as  he  had  manifested  an  intention  to  give  A. 
a  life  estate  only  (which  the  rule  in  Shelley's  Case  had  defeated 
in  the  case  of  the  devised  lands),  the  court  would  so  model  the 
executory  trust  as  to  carry  out  his  intention  by  giving  him  a 


(d)  See  per  Lord  Chelmsford 
in  SacJcvitle-West  v.  Viscount 
Eolmesdale  (1870),  L.  E.  4  H.  L. 
543. 

(e)  Earl  of  Stamford  v.  John 
Hobart  (1710),  3  Bro.  P.  C.  Toml. 
Ed.  33  ;  and  see  Cogan  v.  Dufield 
(1876),  2  Ch.  D.44. 


(/)  Earl  of  Stamford  v.  John 
Hobart,  supra. 

ig)  (1728)  2  P.  Wms.  471  ;  and 
see  also  Trevor  v.  Trevor  (1847), 
1  H.  L.  Cas.  239 ;  Parker  v. 
Bolton  (1835),  5  L.  J.  (n.  s.)  Ch. 
98  ;  and  Thompson  v.  Fisher 
(1870),  L.  E.  10  Eq.  207. 
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life  estate  with  remainder  to  his  first  and  other  sons  succes-  Art.  18. 
sively  in  tail.  In  fact  any  indication  in  an  executory  trust 
that  an  apparent  devisee  in  tail  is  only  to  take  a  life  estate 
will  be  given  effect  to;  as,  for  instance,  a  direction  that  he 
is  to  be  unimpeachable  for  waste,  or  that  he  shall  not  have 
power  to  bar  the  entail,  or  that  if  he  should  die  without 
leaving  issue  the  property  should  go  to  other  persons  or  the 
like  (h). 

On  similar  grounds,  the  words  of  an  executory  trust  will  be  Where  strict 
departed  from  where  a  strict  construction  would  render  the  woui™make 
trust  illegal.     Thus,  in  an  early  case,  a  testator  devised  lands  trust  illegal 
to  a  corporation,  in  trust  to  convey  to  A.  for  life,  and  after- 
wards, upon  the  death  of   A.,  to  his  first  son  for  life,  and 
then    to    the    first    son    of    that    first    son    for    life,    with 
remainder  (in  default   of   issue    male    of  A.)   to  B.  for  life, 
and  to  his  sons  and  their  sons  in  like  manner.     That  was 
of    course    an    attempt    to    create   a   perpetuity,    yet   Lord 
CowPBR  held  that,  so  far  as  was  consistent  with  the  rules  of 
law,  the   devise   ought  to  be   complied   with ;    and  directed 
that  all  the  sons  already  born  at  the  testator's  death  should 
take  estates  for  life,  with  limitations  to  their  unborn  sons  in 
tail  (k). 

As  another  illustration  of  the  general  rule  may  be  quoted  separate  use 

the  case  of  Willis  v.  Kymcr  (I).     There  a  testatrix  had  by  her  i'»poi^te<i  ^^ 

.  _  .  .  executory 

Will,  after  requesting  her  sister  Eliza  to  perform  her  wishes  as  trust. 

therein  expressed,  bequeathed  various  legacies  to  her  brothers 

and  sisters  and  their  children,  including  a  legacy  of  3,000L  to 

her  brother  John  for  life,  "  the  principal  to  be  divided  at  his 

death  between  his  children  John,  Sophia,    and  Mary  Ann." 

The  testatrix  subsequently  made    a    codicil,    whereby    she 

bequeathed  to  Eliza  "all  I  possess,"  requesting  that  at  her 

death  she  "will  leave  the  sums  as  I  have  directed  heretofore." 

Eliza  by  her  will  appointed  the  shares  of  Sophia  and  Mary 

Ann  to  them  to  their  separate  use,  and  the  question  then  arose 

whether  she  could  do  so  ;  and  Sir  George  Jessel,  M.E.,  said, 

"  1  am  of  opinion  that  Eliza  had  power  to  attach  a  limitation 

to   separate  use.     .     .     .     The  original  will  and  codicil  say 

nothing   about  .separate   use.     They   merely    direct   her   to 

(h)  Papillon  v.    Voice  (1728),  Thompson  v.  Fisher  (1870),  L.  R. 

2    P.     Wms.     471  ;     Parker    v.  10  Eq.  207. 

Bolton  (1835),  5  L.  J.  (n.  S.)  Ch.  (k)  Humberston    v.    Eumbers- 

98  ;  Thompson  Y.  Fisher  (ISIO),  ton    (1717),    1    P.     Wms.    332; 

L.  E.  10  Eq.  207  ;  Lord  Glenorehy  Williams  v.  Teale  (1847),  6  Hare, 

V.  Bosville  (1733),  For.  3,  2  Wh.  239. 

&  Tu.  Lead.  Cas.  (ed.  7),   763  ;  (l)  (1877)  7  Ch.  D.  181. 
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Art.  18.     leave  the  money  after  her  brother's  death  to   his    children, 

and  nothing  more.     She  is,  therefore,  bound  not  to  make  a 

different  disposition.  Well,  she  has  conformed  to  that  direc- 
tion by  leaving  the  money  to  the  children,  and,  in  doing  so, 
has  taken  care  to  dispose  of  it  in  such  a  manner  that  the 
shares  of  the  daughters  shall,  in  case  of  their  marriage,  still 
remain  for  their  own  benefit,  thus  effectually  carrying  out  her 
sister's  intention." 
Cross-  A  testator  directed  his  trustees  to  purchase  lands  in  the 

remainder        counties  of  N.  and  D.,  to  be  settled,  on  the  death  of  the  eldest 

sometimes 

implied.  son  of  J.  S.  Without  issue  (which   happened),  to  the  use  of 

every  son  of  J.  S.  then  living  or  who  should  be  born  in  the 
testator's  lifetime,  and  the  assigns  of  such  son  during  his 
life,  with  remainder  to  trustees  to  preserve  contingent 
remainders  ;  but  to  permit  such  son  and  his  assigns  to 
receive  the  rents  during  his  life,  and  after  his  decease  to 
the  use  of  such  son's  first  and  every  other  son  successively  in 
tail  male,  and  on  failure  of  such  issue,  to  the  use  of  the 
testator's  right  heirs  : — Held,  that  the  younger  sons  of  J.  S. 
took  as  tenants  in  common  for  life,  with  remainder  as  to 
each  son's  share  to  his  first  and  other  sons  in  tail  male,  with 
cross-remainders  over  (m). 


Art.  19. — Distinction    between   Executory  Trusts   arising 
respectively  under  Marriage  Articles  and  Wills. 

(1).  In  the  case  of  marriage  articles  there  is  a  very 
strong  presumption  that  the  motive  was  to  provide  for 
the  issue  of  the  marriage  ;  and  consequently  provisions 
which,  if  construed  literally,  would  defeat  that  object, 
will  be  bent  in  order  to  give  effect  to  the  presumed 
intention. 

(2).  But  in  the  case  of  other  deeds  and  wills  directing 
the  creation  of  trusts,  there  is  no  such  inherent  pre- 
sumption ;  and  consequently  some  intention  must 
either  be  verbally  manifested,  or  must  be  inferred  from 
the  object  of  the  instrument,  or  from  other  instruments 
to  which  it  refers. 

(m)  Surtees  v.  Surtees  (1871),  L.  R.  12  Eq.  400. 
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Paeagkaph  (1).  Art.  19. 

The  preceding  article  shows  the  liberal  interpretation  which  distinction 
the  court  gives  to   executory  trusts    generally    in   order  to  between 
comply  with  the  inherent  evidence  of  intention.     The  present  Ifasts  arfsing 
article  is  directed  to  that  evidence ;  and  here  there  is  a  dis-  under 
tinction  to  be  observed  between  executory  trusts  contained  in  ^ticlra^and 
marriage  contracts  (or  marriage  articles  as  they  are  generally  those  arising 
called)  and  executory  trusts  directed  by  other   instruments. 
For   marriage    articles   by  their  very  nature   furnish   more 
emphatically  a  clue  to  the  persons  intended  to  be  provided  for 
(viz.,  the  spouses  and  issue  of  the  marriage),  than  do  wills  or 
non-matrimonial  settlements.     It  is  therefore  a  well-settled 
principle,  that  an  intention  to  provide  for  issue  will,  in  the 
absence  of  a  contrary  intention,  be  presumed  in  the  case  of 
executory  trusts  in  marriage  articles. 

Thus,  in  marriage  articles,  a  covenant  to  settle  estates  to  the  Rule  in 
use  of  the  husband  for  life,  with  remainder  to  the  wife  for  life,  negltiy'ed'"'' 
with  remainder  to  their  heirs  male  and  the  heirs  of  such  heirs 
male,  is  always  construed  to  mean  that  the  settlement  shall 
be  so  drawn  as  to  give  life  estates  only  to  the  husband  and 
wife  successively  (n) ;  for  it  is  not  to  be  presumed  that  the 
parties  meant  to  put  it  in  the  power  of  the  husband  to  defeat 
the  very  object  of  the  settlement,  which  is  to  make  a  pro- 
vision for  the  issue  of  the  marriage  (o).  But  where  the 
articles  show  that  the  parties  understood  the  distinction 
(as,  for  instance,  where  part  of  the  property  is  limited  in 
strict  settlement,  and  part  not),  the  trust  will  be  construed 
strictly  {p). 

So,  again,  where  an  intended  husband  covenanted  to  settle  Rule  in 
real  estate  to  the  use  of  himself  for  life,  with  remainder  to  the  n^t^/tived"*^ 
use  of  the  "wife  and  children,"  it  was  held  that,  although 

(n)  Trevor  v.  Trevor  (1720),  1  Gilb.  Eq.  Rep.  114;    Burton  r. 

P.    Wms.     622 ;      Streatfield    v.  Hastings  (1715),  GUb.  Eq.  Rep. 

StreatfieU {1735),  Cas.  t.  Talb.  176,  113  ;  Hart  v.  MiddleJiurst  (1746), 

1   Wh.  &  Tu.  Lead.    Cas.   (8tli  3  Atk.  371  ;    Maguire  v.  Scully 

ed.),    440  ;     Jones    v.    LangMon  (1828),  2  Hog.  113  ;   Burnaby  v. 

(1698),    1    Eq.    Cas.   Abr.    392  ;  Oriffin  (1796),  3  Ves.  Jun.  266  ; 

Cusaclc  V.  Cusack  (1714),  5  Bro.  Home  v.  Barton  (1815),  19  Ves. 

P.  C.  Toml.  ed.   116;   Grifith  v.  398;    Phillips  v.  James  (1865), 

Buckle  (1686),  2  Vem.  13 ;  Stonor  2  Dr.  &  Sm.  404. 

V.  Ourwen  (1832),  5  Sim.   264;  (p)  Howel  v.  Howel  (1751),  2 

Davies  Y.  Davies  (1841),  4  Beav.  Ves.   Sen.  358;    Powell  v.  Price 

64  ;    Lambert  v.   Peyton  (1860),  (1729),  2  P.  Wms.  536  ;    Cham- 

8  H.  L.  Cas.  1.  bers  v.   Chambers  (1729),   2  Eq. 

(o)  As    to    the    meaning    of  Cas.  Abr.  35,  c.  4 ;    Highway  v. 

"  issue  "    in    marriage    articles.  Banner  (1785),  1  Bro.  C.  C.  584. 
see    Nandike    v.    Wilkes  (1715), 
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Art.  19. 


Marriage 
articles 
providing 
for  strict 
settlement 
of  wife's 
real  estate. 


Proper  form 
where 
marriage 
articles  pro- 
vide for 
settlement 
of  wife's 
personalty. 


in  the  case  of  an  executed  trust  under  a  will,  these  words 
would  (pursuant  to  the  rule  in  ]Vild's  Case  (q))  have  given 
the  wife  an  estate  tail,  yet  in  marriage  articles  the  true  con- 
struction was  that  she  should  only  take  a  life  estate,  with 
remainder  to  the  children  as  tenants  in  common  (»•). 

Nevertheless  (somewhat  strangely)  it  has  been  held  that 
marriage  articles  providing  that  real  estate  should  be  "  strictly 
settled  "  in  the  event  of  the  lady  having  issue,  did  not  autho- 
rise any  portions  for  younger  children ;  apparently  on  the 
ground  that  the  object  of  "  strict  settlement  "  is  to  keep  the 
property  in  the  family  (s).  But  it  is  humbly  doubted  whether 
this  case  (which  is  a  case  of  construction  and  not  of  law) 
would  now  be  followed  by  the  House  of  Lords ;  for  a  power 
to  portion  younger  children  is  almost  universal  in  strict 
settlements.  A  similar  direction  in  a  will  has  (in  the  Irish 
courts),  been  held  to  authorise  a  jointure  for  a  widow (0,  but  of 
course  a  jointure  is  an  income  charge,  whereas  portions 
intrench  on  the  capital. 

Anyhow  it  is  apprehended  that  where  the  articles  provide 
for  "  j)owers  usually  contained  in  settlements  of  a  like  nature," 
powers  of  creating  portions  and  jointures  would  be  implied,  as 
powers  of  sale,  exchange,  etc.,  have  been  {u),  if  evidence  of 
conveyancers  were  adduced  to  prove  their  usual  nature.  A 
reference  to  specific  powers,  on  the  other  hand,  has  been 
held  to  negative  others,  on  the  principle  expressio  unius  exclusio 
alterius  est{x). 

With  regard  to  marriage  articles  relating  to  the  lady's  per- 
sonal property,  the  late  Lord  Justice  Baggallay  made  the 
following  remarks  in  Cogan  v.  Duffi,eld(y):  "The  mode  of 
settling  a  wife's  fortune  which  is  approved  by  the  court,  is  to 
give  her  the  first  life  interest  for  her  separate  use  "  [without 
power  of  anticipation  (z)] ;  "  then  a  life  interest  to  the  husband ; 
then  (subject  to  the  powers  given  to  the  husband  and  wife  of 
appointing  the  fund  among  the  issue  of  the  marriage)  it  is  given 
equally  to  such  of  the  children  as  being  sons  attain  twenty-one 
or  being  daughters  attain  that  age  or  marry  ;  or  else  to  the 
children  equally  with  gifts  over  in  favour  of  the  others  if  any 
of  them  being  sons  die  under  twenty-one  or  being  daughters 


(g)  (1599)  6  Eep.  17. 

(r)  Bossiter  v.  Bossiter  (1863), 
14  Ir.  Ch.  R.  247. 

(s)  Grier  v.  &rier  (1872),  L.  R. 
5  H.  L.  688. 

(«)  Wright  V.  Wright,  [1904]  1 
Ir.  R.  360. 

(m)  Dwkeof  Bedford  y.  Marquis 


of  Abercorn  (1836),  1  Myl.  &  Cr. 
312  ;  Wise  v.  Piper  (1880),  13 
Ch.  D.  848. 

(x)  Brewster  v.  Angell  (1820), 
1  Jac.  &  W.  625. 

(y)  (1876)  2  Ch.  D.  44. 

(z)  Be  Parrott,  Walter  v.  Par- 
rott  (1886),  33  Ch.  D.  274. 
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die  under  that  age  unmarried.  If  there  is  no  child  who  Art.  19. 
being  a  son  attains  twenty-one,  or  being  a  daughter  attains 
that  age  or  marries,  then,  if  the  wife  survives,  the  fund  is 
limited  to  her,  but  if  she  dies  in  the  husband's  lifetime 
she  has  a  general  poAver  of  appointment  over  it,  and  in 
default  of  any  exercise  of  that  power,  it  is  given  to  her  next 
of  kin  as  if  she  had  died  intestate  and  without  having  been 
married." 

In  the  above  case  the  articles  provided  that  the  trusts  of  the  Cogan  v. 
income  were  to  be  "  for  the  benefit  of  the  said  Agnes  Dufifield  ^"^''^'^■ 
and  Joseph  Cogan  during  their  lives  and  the  trusts  of  the 
capital  for  and  amongst  the  children  according  to  the  appoint- 
ment "  of  the  said  J.  C.  and  A.  D.  or  the  survivor  of  them, 
and  in  default  of  appointment  to  the  children  equally,  and  in 
the  event  of  there  being  no  children  and  of  the  said  J.  Cogan 
being  the  survivor  the  trust  property  to  be  at  his  absolute 
disposal.  Lord  Justice  Baggallay,  after  making  the  remarks 
quoted  in  the  last  paragraph,  said  :  "  Such  being  the  form  of 
settlement  which  the  court  thinks  most  expedient,  what  would 
it  do  as  to  these  articles  ?  So  far  as  they  provide  for  the 
destination  of  the  income  or  capital  the  court  must  yield  to 
them.  But  in  construing  them  it  will  have  regard  to  what  is 
recognised  as  the  most  proper  form  of  settlement.  Now  here 
as  regards  the  income,  the  articles  are  mere  heads,  and  do  not 
make  a  complete  disposition  of  the  income  during  the  lives  of 
the  husband  and  wife.  It  is  necessary  to  supplement  them ;  and 
I  agree  that  they  ought  to  be  carried  into  effect  by  giving  the 
wife  the  first  life  estate  to  her  separate  use.  When  we  conle 
to  the  provisions  for  the  children  we  find  only  general  words 
which  must  be  supplemented."  His  lordship  then  proceeded 
to  make  their  interests  contingent  on  the  attainment  of  twenty- 
one  in  the  case  of  males  and  on  attaining  that  age  or  marry- 
ing in  case  of  females,  so  that  the  husband  could  not  take  as 
representative  of  a  child  who  died  in  infancy. 

It  is  also  settled  that  the  power  of  appointment  among  issue  Powers 
should  be  given  to  the  spouses  and  the  survivor  ofthem{a),  and  be'fns'^rted 
that   the  settlement  ought  to   contain  the  usual  powers  of  in  settle- 
maintenance  and  advancement  (b) ;  but  not  an  after-acquired  ^ur^uantTto^ 
property  clause,  even  where  the  articles  provide  for  "  such  marriage 
other    agreements,   clauses,   and    provisions   as   are   usually 
inserted  in  settlements  of  a  like  nature  "  (c).   Where,  however, 


articles. 


(a)  He  Oowan,  Qowan  v.  Oowan      (1889),  42  Ch.  D.  54. 
(1880),  17  Ch.  D.  778.  (c)  Be      Maddy,      Maddy      v, 

(&)  IMd.,   and  Nash  v.   Allen      Maddy,  [1901]  2  Ch.  820. 
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Art.  19. 


Direction 
to  settle 
daughters' 
shares  on 
themselves 
strictly. 


Only  differ- 
ence between 
construction 
of  marriage 
articles  and 
wills  is  that 
in  marriage 
articles  res 
i2>sa 
loqiiUvr. 


such  a  clause  is  exi^ressly  directed,  and  also  a  clause  for  vary- 
ing investments  of  settled  personalty,  a  settlement  of  after- 
acquired  real  estate  ought  to  contain  a  power  of  sale;  for 
that  is  analogous  to  the  power  of  varying  investments  of 
personal  estate  {d). 

Paragraph  (2). 

In  a  will,  it  is  obvious  that  the  same  presumption  will  not 
arise  as  in  the  case  of  marriage  articles.  Therefore  where  a 
testator  gave  £300  to  trustees  upon  trust  to  lay  it  out  in  the 
purchase  of  lands,  and  to  settle  such  lands  to  the  only  use 
of  M.  and  her  children,  and  if  M.  died  without  issue,  "  the 
land  to  be  divided  between  her  brothers  and  sisters  then 
living,"  it  was  held  that  this  gave  M.  an  estate  tail(e). 

So  where  a  testator  directed  that  his  daughters'  shares  should 
"  be  settled  on  themselves  strictly,"  it  was  held  that,  there  being 
no  particular  intention  to  benefit  their  issue,  each  daughter's 
share  should  be  paid  to  her  for  her  separate  and  inalienable 
use,  and  that  if  she  died  before  her  husband,  then  her 
share  should  go  as  she  should  by  will  apjDoint,  and  in 
default  of  appointment  to  her  next  of  kin,  but  if  she 
survived  her  husband,  then  the  share  should  belong  to  her 
absolutely  (/). 

There  is,  however,  no  difference  between  the  construction  to 
be  put  on  an  executory  trust  created  by  marriage  articles,  and 
on  an  executory  trust  created  by  will,  except  so  far  as  the  former 
(by  their  very  nature)  furnish  more  emphatically  the  means  of 
ascertaining  the  intention  of  those  who  created  the  trust  (g). 
In  Saekville-Westv.  Holmesdale,  Lord  Chelmsford  said  :  "  The 
best  illustration  of  the  object  and  purpose  of  an  instrument 
furnishing  an  intention  in  the  case  of  executory  trusts,  is  to 
be  found  in  the  instance  of  marriage  articles,  where,  the  object 
of  the  settlement  being  to  make  a  provision  for  the  issue  of 
the  marriage,  no  words,  however  strong  (which  in  the  case 
of  an  executed  trust  would  place  the  issue  in  the  power  of  the 
father),  will  be  allowed  to  prevail  against  the  implied  intention. 


(d)  Elton  V.  Elton  (1860),  27 
Beav.  634 ;  Tait  v.  Lathbury 
(1865),  L.  E.  1  Eq.  174;  Wise 
V.  Piper  (1880),  13  Ch.  D.  848  ; 
Be  Garnett-Orme  and  Hargreaves' 
Contract  (1883),  25  Ch.  D.  595; 
Be  Bayner,  Bayner  v.  Bayner 
[1904]  1  Ch.  177  ;  Be  Gent  and 
Eason's  Contract,  [1905]  1  Ch. 
386  ;  and  Be  Pope's  Contract, 
[1911]  2  Ch.  442,  from  which  it 


seems  that  such  a  power  wiU  be 
implied  if  not  expressed. 

(«)  Sweetapple  v.  Bindon 
(1706),  2  Vern.  536. 

(/)  Loch  V.  Bagley  (1867),  L.  E. 
4  Eq.  122. 

(g)  Saclcville-West  v.  Viscount 
Holmesdale  (1870),  L.  E.  4  H.  L. 
543  ;  and  see  also  Christie  v. 
Gosling  (1866),  L.  E,  1  H.  L. 
279. 
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So,  as  Sir  W.  Geant  said,  in  Blachhurn  v.  Stables  (li),  "in  the      Art.  19. 

case  of  a  will,  if  it  can  be  clearly  ascertained  from  anything  in 

the  will  that  the  testator  did  not  mean  to  use  the  expressions 

which  he  has  employed  in  their  strict  technical  sense,  the 

court,  in  decreeing  such  settlement  as  he  has  directed,  will 

depart  from  his  words  to  execute  his  intention.'  .  .  .     There 

are  cases  of  executory  trusts  in  wills,  where  the  words  '  heirs 

of  the  body '   have  been  made    to  bend  to   indications   of 

intention  that  the  estate   should  be  strictly  settled;  and  a 

direction  in   a  will,   that  a   settlement   '  shall   be  made  as 

counsel  shall  advise,'    has  been  held  sufficient  to  show  that 

the  words  were  not  intended  to  have  their  strict  legal  effect  "  (i). 

It  was  therefore  held  that  a  direction  to  settle  land  "in  a  Settlement 

course  of  entail  to  correspond  as  near  as  may  be  with  the  °g  corre^-'''^'^*'^ 

limitations  "  of  a  barony,  would  be  properly  executed,  not  by  spond  with 

giving  the  baron  an  estate  tail,  but  by  giving  him  a  life  estate  tions'of *a" 

only,  with  remainders  to  his  first  and  other  sons  successively  barony. 

in  tail  male. 

In  another  case,  freehold  property  was  devised  to  trustees  Estate  tail 
upon  trust  to  convey,  assign,  and  assure  it  "  unto  and  to  the  5^fee°tat"e'° 
use  of  my   son  T.   P.,  and  the   heirs  of  his  body  lawfully  in  an  execu- 
issuing,   but   in  such   manner   and   form,  nevertheless,  and  arisin^under 
subject  to  such  limitations  and  restrictions,  as  that  if  T.  F.  a  will, 
shall  happen  to  die  without  leaving  lawful  issue,  then  that 
the  property  may  after  his  death  descend  unincumbered  unto 
and   belong   to    my   daughter   E.   F.,   her   heirs,   executors, 
administrators,  and  assigns  "  : — Held,  that  the  devise  was  an 
executory  trust  to  be  executed  by  a  conveyance  to  the  use  of 
T.  F.  during  his  life,  with  remainder  to  his  first  and  other  sons 
and  daughters  as  purchasers  in  tail,  with  remainder  to  K.  F. 
in  fee  (k). 

So,  where  a  direction  in  a  will  refers  to   a   settlement  on  Direetion  to 

marriage,  or  in  any  other  way  shows  an  intention  to  benefit  the  fg^aie^ 

issue  of  the  legatee,  effect  will  be  given  to  it.     The  case  of  legacy  "  on 

Re  Spicer,  Spicer  v.  Spicer  (l),  is  a  good  example  of  this.     There  ™''^"^g'^- 

the  will  declared  that  no  daughter  of  the  testator  should  be 

entitled  to  receive  her  share,  but  only  the  income,  with  power 

to  dispose  of  the  principal  by  will  if  unmarried.     But  in  the 

event  of  any  daughter  marrying  he  empowered  his  trustees  to 

see  that  her  share  was  "  duly  and  properly  settled  upon  her  by 

deed  so  that  the  same  should  be  preserved  for  her  separate 

{h)  (1814)  2  Ves.  &  B.  367.  I,.  R.  10  Eq.  207. 
(i)  Bastard  v.  Proby  (1788),  2  {I)  (1901)  84  L.  T.  195;    and 

Cox,  6.  .see    also   Be  Parrott,    Walter  v. 

{k)  ThompsonY.  Fisher  {1810)  Parrott  (1886),  33  Ch.  D.  274. 
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Art.  19. 


Direction  to 
settle  on  a 
man  until 
marriage,  etc. 


Direction 
to  settle 
female's 
real  estate 
on  marriage. 

Rule  in 
Shelley's  Case 
disregarded, 


use  independently  of  her  husband."  In  giving  judgment, 
Buckley,  J.,  pointed  out  that  the  settlement  was  only  directed 
in  the  event  of  marriage,  and  that  therefore  the  parties  could 
not  avail  themselves  of  the  doctrine  in  Loch  v.  Bagley  (m), 
where  the  words  were  simply  '  the  girls'  shares  to  be  settled 
on  themselves  strictly  '  and  there  were  no  words  relating  to 
marriage.  He  therefore  directed  a  settlement  on  the  footing 
of  giving  the  daughter  a  life  estate  for  her  separate  and 
inalienable  use,  with  no  life  estate  to  the  husband,  and  the 
usual  trusts  in  favour  of  issue,  and  in  default  of  issue  for 
such  persons  as  the  daughter  should  appoint  by  will,  and  sub- 
ject thereto  for  the  lady's  next  of  kin  if  she  left  a  husband  or 
for  her  absolutely  if  she  died  a  widow.  It  would  seem,  how- 
ever, that  a  direction  to  settle  on  a  lady  "and  her  children" 
without  reference  to  marriage,  would  be  construed  to  give  a 
life  interest  to  a  surviving  husband,  and  a  joint  power  to 
husband  and  wife  to  appoint  among  issue,  and  a  like  power 
to  survivor,  extending,  in  the  event  of  the  lady  being  the 
survivor,  to  the  issue  of  a  second  marriage,  with  all  such  other 
powers  and  trusts  as  are  set  out  on  p.  124,  supra  (n). 

Where  a  fund  was  bequeathed  to  a  man  until  marriage,  and 
then  "to  be  settled  on  his  wife  and  children,  and  in  default  of 
issue  to  revert "  to  the  testator's  estate,  the  court  directed 
that  the  trusts  should  be  in  favour  of  the  man  for  life,  with 
remainder  to  the  wife  for  life,  with  remainder  to  the  children 
as  husband  and  wife  or  survivor  should  appoint,  (but  if  the 
husband  should  be  the  survivor  his  power  was  to  extend  to  the 
children  of  a  future  marriage)  with  an  ultimate  trust  in  default 
of  appointment  for  all  the  children  of  the  husband  attaining 
twenty-one  or  in  case  of  daughters  attaining  that  age  or 
marrying,  and  in  default  of  children  attaining  a  vested 
interest  the  fund  to  revert  to  the  testator's  estate  (o). 

Similar  considerations  determined  the  leading  case  of 
Lord  Glenorchy  v.  Bosville  (p).  There  the  settlor  devised  real 
estate  to  trustees  upon  trust,  upon  the  happening  of  the  marriage 
of  his  grand-daughter,  to  convey  the  estate  to  the  use  of  her  for 
life,  with  remainder  to  the  use  of  her  husband  for  life,  with 
remainder  to  the  issue  of  her  body,  with  remainders  over.  It 
was  held  that,  though  the  grand-daughter  would  have  taken 
an  estate  tail  had  it  been  an  executed  trust,  yet  as  the  trust 


(m)  (1867)  L.  R.  4  Eq.  122. 

(n)  Be  Parrott,  Walter  v. 
Parrott  (1886),  33  Ch.  D.  274; 
Nash  V.  Allen  (1889),  42  Ch.  D. 
54. 


(o)  Tie  Gowan,  Qowan  v.  Gowan 
(1880),  17  Ch.  D.  778,  where  the 
form  of  order  is  given  in  full. 

{p)  (1733)  For.  3,  2  Wh.  &  Tu. 
Lead.  Cas.  (7th  ed.),  763. 
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was  executory,  and  as  the  testator's  intention  was  to  provide     Art.  19. 
for  the  children  of  the  marriage,  that  intention  would  be  best 
carried  out  by  a  conveyance  to  the  grand-daughter  for  life, 
with  remainder  to  her  husband  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail,  with  remainder  to  her  daughters. 

Where,  however,  there  are  indications  that  the  settlor  con-  Departures 
templates  a  different  form  of  settlement  to  that  favoured  by  ordinary 
the  court,  his  wishes  will  have  effect  given  to  them.  Thus,  in  form  where 
Re  Parrott,  Walter  v.  Parrott  (q),  a  testator  had  bequeathed  as  apparent, 
follows :  "  To  my  daughter  A.,  wife  of  M.  W.,  I  bequeath  10,OOOZ., 
this  amount  to  be  settled  upon  her  for  her  life,  and  to  be  in- 
vested for  her  in  good  securities,  in  the  names  of  two  or  more 
trustees ;  at  her  death,  8,000Z.  of  the  above  sum  to  be  divided 
equally  amongst  her  children,  and  the  remaining  2,000Z.  to  be 
given  to  her  husband,  if  living ;  if  deceased,  then  the  whole 
amount  is  to  be  equally  divided  amongst  her  children."  It 
was  held  by  the  Court  of  Appeal  that,  on  the  construction  of 
the  will,  the  settlement  must  be  so  framed  as  to  confine  the 
contingent  gift  of  2,OO0Z.  to  "her  husband  if  living"  to  her 
husband  at  the  date  of  the  will  {r),  and  also  (rather  curiously) 
so  as  to  confine  the  trusts  in  favour  of  the  daughter's  children 
to  children  by  that  husband  who  being  male  should  attain 
twenty-one  or  being  female  should  attain  that  age  or  pre- 
viously marry.  It  was  further  held  that  the  settlement  ought 
to  debar  the  daughter  from  anticipation  during  coverture,  and 
ought  to  contain  the  usual  powers  of  maintenance  and 
advancement,  and  a  general  testamentary  power  of  appoint- 
ment exercisable  by  the  daughter  in  default  of  children,  with 
the  usual  limitations  to  herself  or  next  of  kin  in  default  of 
appointment ;  but  not  any  power  of  appointment  among  her 
children,  as  that  would  be  inconsistent  with  the  trust  for  eqtial 
division. 


Art.  20. — Hoiv  far  the  Wife  is  bound  by   Covenants  to 
Settle  Property. 

(1)  Whether  a  wife  is  bound  by  a  covenant  con- 
tained in  a  marriage  settlement  to  which  she  is  a 
party,  to  settle  her  other,  or  her  after-acquired  property, 
or  whether  such  a  covenant  only  binds  the  husband  to 

(q)  (1886)  33  Ch.  D.  274.  the  language  it  was  held  that  a 

(r)  But    see    Nash    v.    Allen      subsequent  husband  was  entitled 
(1889),  42  Ch.  D.  64,  where  on      to  a  life  interest. 

T.  K 
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Art.  20. 


Proviso  or 
declaration 
that  pro- 
perty shall 
be  settled. 


Covenant  by 
the  husband 
alone  that 
the  vpife  shall 
settle  binds 
the  wife. 


settle  whatever  he  may  acquire  jure  mariti,  depends  on 
the  words  used,  in  accordance  with  the  following 
principles : 

(a)  If  the  words  consist  of  an  agreement  or  declara- 

tion, or  even  a  covenant  by  the  husband  alone, 
that  the  wife's  property  "  shall  be  settled  " 
(and  a  fortiori  where  she  joins  expressly  in  the 
covenant),  both  spouses  are  bound. 

(b)  A  mere  covenant  by  the  husband  alone  that  he 

will  settle  does  not  bind  the  wife,  unless  the 

property  referred  to  is  specific.    But  a  covenant 

by  him   alone   that  he,  and  Ms  ivife,  or  that 

he    and     all    necessary    parties,    will    settle 

binds  her  even  although  the  property  be  not 

specific. 

(2)  If  the  covenant  would  be  binding  on  the  wife 

but  for  her  infancy,  it  will  be  voidable  only  and  not 

void ;  and  if  she  wishes  to  repudiate  it,  she  must  do  so 

promptly. 

Paeageaph  (1). 

A  marriage  settlement  contained  the  following  clauses :  "  It 
is  hereby  provided  declared  and  agreed  by  and  between  the 
said  parties  to  these  presents  and  the  said  {JmsbancC]  for 
himself,"  etc.,  "  doth  hereby  covenant  promise  and  grant  to 
and  with  the  [trustees]  "  that  in  case  the  marriage  should  take 
effect,  and  the  wife  or  the  husband  in  her  right  should  at  any 
time  during  the  life  of  the  husband  become  possessed  of  or 
interested  in  or  entitled  to  any  personal  estate,  etc.,  in 
possession,  reversion,  remainder,  or  expectancy,  the  husband 
and  wife  should  and  would  transfer  and  assign  the  same  to  the 
trustees  -.—Held,  that  the  wife  was  bound  (s). 

The  last  illustration  is  a  simple  case,  and  is,  indeed,  what 
arises  under  all  instruments  which  are  well  drafted.  But  the 
point  is  not  so  simple  where  there  is  not  a  proviso  and 
declaration  (which,  of  course,  piimd  facie  binds  all  parties  to 
the  deed),  but  a  covenant  by  the  husband  alone.  In  such 
cases  it  appears,  from  the  modern  authorities,  that  the  wife  is 
bound  where  the  covenant  is  that  the  property  "shall  be 
settled,"  or  that  "he  and  the  wife  "  will  settle,  on  the  ground 
that  the  wife  is  an  assenting  party  to  the  covenant,  and  cannot 

(s)  Townshend  v,  Harrowby  (1858),  27  L.  J.  Ch.  553, 
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afterwards  obstruct  its  performance.  Thus,  in  the  case  of  Art.  20. 
Biotcher  v.  Butcher  (t),  the  form  of  the  husband's  covenant 
was,  that  in  case  any  personal  estate  should  at  any  time  there- 
after, during  the  coverture,  come  to  or  vest  in  the  wife,  or  the 
husband  in  her  right,  the  same  should  be  paid,  assigned,  or 
transferred  hy  all  proper  parties  : — Held,  that  a  reversionary 
interest  in  certain  property,  to  which  the  wife  became  entitled 
during  the  coverture  for  her  separate  use,  was  bound  by  the 
covenant. 

A  similar  decision  was  given  by  Kay,  J,,  in  Re  De  Ros' 
Trust,  Hardivicke  v.  Wilmot  (u),  where  there  was  a  covenant  by 
the  husband  only,  in  general  terms,  but  the  acts  which  were 
to  be  done  in  pursuance  of  the  covenant  were  expressly  to  be 
done  by  the  wife  as  well  as  the  husband. 

On  the  other  hand,  in  Daives  v,  Tredivell  (x),  where  the  Covenant  by 
words  were  very  similar,  except  that  the  settlement  was  not  to  a^oneThaThe 
be  "  by  all  proper  parties,"  but  the  acts  were  only  to  be  done  by  win  settle  is 
the  husband,  it  was  held  that  the  property  which  came  to  the  "nWeWfe. 
wife  for  her  separate  use  was  not  bound  by  the  covenant. 
But  the  decision  was  contra  where  the  covenant  was  that  the 
husband  and  all  other  necessary  parties  would  settle  (y). 

In  Lee  v.  Lee  (ss),  the  late  Sir  G.  Jessel,  M.E.,  decided  that  AUter  where 
the  wife  is  bound  even  when  the  husband's  covenant  does  not  i^L^cmc"^'^ 
expressly  state  that  she  is  to  do  any  act  or  that  the  property  and  the  wife 
is   to  be  settled  in  cases  where  the  property  aimed  at  by  the  jj°'^ '"    * 
covenant    is    specific    and  not  general.      In    that    case,   an 
ante-nuptial  settlement  was  signed  by  all  parties,  including  the 
intended  wife,  and,  by  it,  her  parents  agreed  that  they  would 
appoint  to  her  a  share  of  certain  reversionary  property  over 
which  they  had  a  power  of  appointment.     The  husband  then 
agreed  that  he  would  settle  such  share  as  the  wife  might  take 
in  the  property  in  question,  either  by  appointment,  or  in  default 
of  appointment.    It  was  held  by  the  Master  of  the  Eolls  that 
although  there  was  no  express  covenant  by  the  wife,  neverthe- 
less the  property  was  bound.     He  said  :  "  then  the  husband 
proceeds  to  settle,  or  agrees  to  settle,  what  does  not  belong  to 
him,  as,  indeed,  appears  by  the  instrument  itself.     Unques- 
tionably the  property  was  not  his  to  settle  ;  it  was  his  wife's, 
and  he  could  not  settle  it  himself,  because  during  thie  lives  of 
the  wife's  father  and  mother  he  could  have  no  interest  what- 
ever; therefore,  his  covenant  or  agreement  to  settle  was  a 

it)  (1851)  14  Beav.  222.  Be  Smith,  Bobson  v.  Tidey,  per 

(u)  (1885)  31  Ch.  D.  81.  Byrne,  J.,  March  16th,  1900. 

(x)  (1881)  18  Ch.  D.  354.  (»)  (1876)  4  Ch.  D.  175. 

ly)  The    unreported    case  of 

k2 
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Art.  20. 


Covenant  by 
the  husband 
alone  that 
the  pro- 
perty shall 
be  settled. 


Effect  of 

Married 

Women's 

Property 

Act. 


covenant  or  agreement  to  settle  not  his  own  estate,  but  some- 
body else's.  But  his  wife  was  an  assenting  party  to  this 
agreement.  It  was,  therefore,  simply  an  agreement  by  A., 
with  B.'s  assent,  to  settle  B.'s  estate,  and  in  such  a  case  it  is 
clear  that  B.  is  bound.  So  that,  even  if  it  is  treated  as  a 
covenant  by  the  husband  alone,  yet  it  is  for  valuable  con- 
sideration, and  with  the  assent  of  the  wife,  and  she  is  therefore 
bound." 

In  the  case  of  Re  Haden,  Coling  v.  Haden  (a),  a  marriage 
settlement  contained  a  covenant  by  the  husband  alone,  that 
all  the  real  and  personal  estate  above  a  certain  value  which 
should  at  any  time  during  the  coverture  by  any  means 
be  acquired  by  the  wife,  or  the  husband  in  her  right,  should 
forthivith  he  settled  upon  the  trusts  of  the  settlement.  The 
wife  was  a  party  to  and  executed  the  deed.  During  the 
coverture  she  became  entitled,  under  the  will  of  her  father,  to 
certain  real  estate.  It  was  held  by  Stirling,  J.,  that  the  pro- 
perty in  question  was  bound.  After  commenting  on  the  eases 
above  cited,  he  said :  "  In  the  present  case  the  covenant  is  by 
the  husband  alone,  that  the  property  shall  be  settled,  not  say- 
ing by  whom.  The  wife  was  a  party  to  and  executed  the 
settlement.  It  contains  no  recitals,  so  I  gain  no  assistance 
from  that  source.  It  seems  to  me,  I  confess  with  some 
hesitation,  that  the  only  way  in  which  I  can  deal  with  such  a 
covenant  is  to  look  and  see  if  it  has  a  plain  meaning,  and,  if 
so,  to  give  effect  to  it.  Looking  at  it  from  that  point  of  view, 
and  reading  the  material  words,  it  is  a  covenant  that  all  the 
real  and  personal  estate  which  shall  at  any  time  be  acquired 
by  the  wife  or  the  husband  in  her  right,  shall  be  settled.  Can 
I  fairly  limit  the  subject-matter  of  the  covenant  to  the  interest 
of  the  husband  in  the  real  estate  ?  It  seems  to  me  that  I  can- 
not. The  words  are,  in  my  opinion,  intended  to  include  more 
than  the  mere  interest  of  the  husband.  It  is  an  agreement 
that  all  the  real  property  of  the  wife  shall  be  settled,  and  a 
person  assenting  to  such  a  covenant  must  be  taken  to  mean 
that  the  covenant  shall  take  effect  accordingly." 

On  the  assumption  that  a  covenant  to  settle  after-acquired 
property  is  not  binding  on  the  wife,  it  follows  that  property 
which  has  been  given  to  her  for  her  separate  use,  in  equity, 
does  not  fall  within  the  husband's  covenant.  With  regard, 
however,  to  separate  property  arising  by  virtue  of  the  Married 
Women's  Property  Act,  1882,  between  1882  and  1907  this 
was  not  so.  This  question,  however,  has  already  been  fully 
(a)  [1898]  2  Ch.  220. 
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discussed  at  pp.  88  and  89,  supra,  and  need  not  be  further     Art.  20. 
referred  to  here. 

Paragraph  (2). 

Assuming  that  a  woman,  who  is  an  infant,  purports  to 
covenant  to  settle  her  after-acquired  property,  and  subsequently 
becomes  entitled  to  property  for  her  separate  use,  is  she 
bound  ?  The  answer  is  yes,  unless  she  has,  after  attaining 
her  majority,  and  becoming  aware  of  her  right  to  repudiate, 
promptly  disaffirmed  her  liability  (&). 


Art.  21. — Propartij  which  is  prima  facie  excluded  from  a 
Covenant  to  Settle  other  or  after-acquired  Property. 

Prima  facie,  covenants  to  settle  other  or  after- 
acquired  property  (not  definitely  described)  do  not 
comprise  : 

(1)  Income,  or  (semble)  capitalisations  of  income. 

(2)  Corpus  which  a  married  woman   is  restrained 

from  anticipating,  unless  she  is  simply 
restrained  until  it  falls  into  possession. 

(3)  Property  over  which  the  covenantor  has  merely 

a  general  power  of  appointment,  or  which  she 
has  a  statutory  power  of  making  her  own, 
unless  she  exercises  such  powers  in  her  own 
favour. 

(4)  [Possibly]  gifts  made  by  her  husband. 

Paragraph  (1). 

A  settlement  was  made  by  a  husband  of  all  his  personal  Ordinary 
estate  to   which  he  was  then  or  might  thereafter  become  binds  corpus 
entitled,  in  trust  for  himself  for  life  with  remainders  over : —  only,  and 
Held,  not  to  comprise  his  interest  in  a  fund  bequeathed  to 
him  for  life  (c). 

(6)  See    Viditz    v.    O'Hagan,  (c)  St.    Auhyn   v.    Humphries 

[1900]  2  Ch.  87  ;  Wilder  v.  Pigott  (1856),  22  Beav.  175 ;  Townshend 

(1882),  22  Ch.  D.  263;  Greenhillv.  v.  Harrowby  (1858),  27  L.  J.  Ch. 

North  British,  etc.,  Co.,  [1893]  3  553;    Lewis  v.   MadocTcs  (1810), 

Ch.  474 ;  and  Be  Rodson,  Williams  17  Ves.  48  ;  Ee  Dowding,  Gregory 

V.  Knight,  [1894]  2  Ch,  421.  v.  Dowding,  [1904]  1  Ch.  441. 
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Art.  21.  The  same  principle  applies  to  an  annuity  bequeathed  to  a 
wife  (d).  But  of  course  such  limited  interests  may  be  caught 
by  the  covenant  where  it  is  plainly  intended  that  they  should 
be  (e).  ■ 
Questionable  Whether,  however,  a  wife  who  has  covenanted  to  settle 
TOTerante""'^  after-acquired  property  is  liable  to  settle  property  which  she 
bind  property  has  purchased  out  of  the  savings  of  income  is  not  settled.  In 
out  rf\'he  ^^  Bendy,  Wallis  v.  Bendtj  (/),  Kekewich,  J.,  held  that  she 
savings  of  was.  On  the  other  hand,  Eombr,  J.,  dissented  from  that  view 
in  the  subsequent  case  of  Finlay  v.  Darling  Qj),  saying :  "  If 
income  which  the  lady  receives  from  the  settled  funds  and 
property,  is  not  bound  by  the  covenant  (and  it  is  clear  the 
income  is  not),  it  appears  to  me  on  principle  not  right  to 
hold  that,  merely  because  the  lady  does  not  choose  at  once  to 
spend  that  income  but  accumulates  it  either  in  her  purse  or 
at  her  bankers,  she  renders  that  liable  to  be  bound  by  the 
covenant  which  was  not  bound  before.  If  one  half-yearly 
income  she  received  was  not  bound,  I  fail  to  see  why,  after 
several  years'  receipts  of  half-yearly  income,  when  the  money 
she  had  not  spent  of  that  income  remained  in  her  hands  and 
exceeded  200L,  I  should  hold  that  that  accumulated  income 
passed  from  her  and  went  to  the  trustees  of  the  settlement. 
In  my  opinion  that  is  not  the  meaning  or  intent  of  the 
covenant  here ;  and,  on  principle  I  think  that  the  covenant 
ought  not  to  be  extended  to  that.  If  the  accumulations  in  her 
hands  or  at  her  bankers  are  not  held  to  be  bound  by  the 
covenant,  I  fail  to  see  on  principle  why  I  should  hold  the 
money  bound  when  it  becomes  invested  by  her  in  some 
investment,  such  as  consols  or  the  like."  This  was  followed  by 
Buckley,  J.,  in  Re  Glutterbuck's  Settlement,  Bloxam  v.  Glutter- 
huck  (h) ;  and  it  is  humbly  conceived  that  this  reasoning  is 
correct,  and  that  where  a  woman  covenants  to  settle  after- 
acquired  property  she  contemplates  merely  the  settlement  of 
property  which  may  come  to  her  by  gift  or  bequest,  and  not 
property  which  she  may  acquire  out  of  the  savings  of  her 
income. 

This  view  is  strengthened  by  the  case  of  Churchill  v. 
Denny  (i).  There,  a  naval  officer  had  covenanted  to  settle 
any  property  which  he  might  thereafter  acquire.  Some  years 
afterwards,  he  commuted  his  half-pay  for  a  capital  sum  which 

(d)  jBe    Dowding,    Gregory    v.  supra. 
Dowding,  [1904]  1  Ch.  441.  {/)  [1895]  1  Ch.  109. 

(e)  Seholfield  V.  Spooner  (ISSi),  (g)  [1897]  1  Ch.  719. 
26  Ch.  D.  94,  explained  in  Be  (h)  [1905]  1  Ch.  200. 
Dowding,    Gregory   v.    Dowding,  (i)  (1875)  L.  E.  20  Eq.  534. 
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was  then  claimed  by  the  trustees.     It  was,  however,  held  that     Art.  31. 
it  was  not  liable. 

Paragraph  (2). 
Property  coming  to  a  lady  with  restraint  on  anticipation  or  Property 
alienation,  is  not  bound  by  a  covenant  to  settle,  unless  she  is  ^'j^hout*  ^'^^ 
merely  restrained  while  her  interest  remains  reversionary  (/c).  power  of 
Such  covenants   only   refer  to  property  which  a  wife  can  ^ot"ubjecr 
assign,  and  a  restraint  on  anticipation  effectually  prevents  her  to  the 
doing  so  during  coverture  (Z).     It  is  conceived  that,  although  °°'^^°^°  • 
the  restraint  can  now  be  removed  by  a  judge,  under  s.  7  of  the 
Conveyancing  Act,  1911  (repealing  and  re-enacting  in  wider 
form  s.  62  of  the  Conveyancing  Act,  1881),  a  lady  is  under  no 
obligation  to  seek  that  removal  at  the  request  of  the  trustees 
(see  illustration  to  paragraph  (3),  infra).    Nor  will  the  court 
remove  the  restraint  unless  it  is  clearly  for  her  benefit  {m). 

Paragraph  (3). 

In  Toionshencl  v.  Harrowby  (n),  the  wife  had  joined  in  a  Covenants  to 
covenant  to  settle  after-acquired  property.     She  subsequently  ^^^^^^.  ^^'^'^" 
became  the  donee  of  a  general  power  of   appointment  over  property 
some  property;   but  it  was  held  that  the  covenant  did  not  '^"j^QgJ'of'^® 
apply  to  it  so  as  to  oblige  her  to  exercise  the  power  in  favour  a  general 
of  herself  or  the  trustees  of  the  settlement.     Kindeesley,  V.-C,  appc^ntment 
said :  "  It  was  very  important  to  uphold  the  broad  distinction  to  appoint 
between  property  and  power,  and  he  (the  Yiee- Chancellor)  had  to  herself!'^ 
always  endeavoured  to  do  so.    It  was  true  that  power  might 
result  in  property,  and  the  exercise  of  it,  if  general,  might 
affect  property  in  an  indirect  manner ;  but  so  long  as  it  was 
unexercised  it  was  distinct  from  property.    In  one  sense  it 
was  interest  in  property,  because   if  there  was    a  power  it 
could    not    be    said    that    there    was    not    some    interest. 
Technically,  however,  in  the  eye  of  a  court  of  law  or  equity, 
a  power   was   not   an   interest,  and  an  interest  was  not  a 
power.     This  covenant  was  clearly  not  intended  to  apply  to 
a  mere  power." 

But  where  property  was  given  for  such  purposes  as  A.  should 
appoint,  and  in  default  of  appointment  to  her  absolutely,  it 
was  held  that  she  could  not  defeat  a  covenant  in  her  marriage 

(h)  Be    Bcmhes,    BeynoUs    v.  Blundell,  [1901]  2  Ch.  221. 
Ellis,    [1902]    2    Ch.    333 ;     Be  (m)  Be  Blundell,  supra. 

Clarice's  Trusts  (1882),  21  Ch.  D.  (n)  (1858)  27  L.  J.  Ch.   553  ; 

748  ;  Be  ParMn,  Hill  v.  Schwarz,  and    see    also    Ewart   v.    Ewart 

[1892]  3  Ch.  610.  (1853),  11  Hare,  276,  and  Bower 

{I)  Be  Currey,  Gibson  v.  Way  v.  Smith  (1871),    19  W.  R.  399, 

(1886),    32    Ch.     D.     361  ;     Be  L.  R.  11  Eq.  279. 
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Art.  21. 


Whether 
covenants 
to  settle  after- 
acquired 
property- 
extend  to 
gifts  made 
by  husband 
himself. 


settlement  to  settle  after-acquired  property  exceeding  2001.  by 
making  a  succession  ot  appointments  to  herself  of  199L  each(o). 
It  would  seem  to  follow  that  wherever  there  is  a  gift  to  the  lady 
herself  in  default  of  appointment  the  fund  is  caught  by  the 
covenant. 

On  the  other  hand,  a  wife  is  not  bound  to  disentail  an 
estate  tail  in  order  to  convey  the  fee  simple  to  the  trustees  of 
her  settlement  (2^). 

Paeagraph  (4). 

Whether  such  covenants  prima  facie  exclude  gifts  made  by 
the  husband  to  the  wife  is  at  present  doubtful.  In  Coles  v. 
Coles  (q),  Joyce,  J.,  held  that  such  gifts  were  excluded.  On 
the  other  hand,  in  Re  Ellis's  Settlement,  Ellis  v.  Ellis  (r),  Swin- 
FBN  Eady,  J.,  held  the  contrary  view,  and  said  that  he  did  not 
think  that  Joyce,  J.,  meant  to  lay  down  any  general  rule ;  and 
in  Re  Plumptre's  Marriage  Settlement,  Underhill  v.  Plumptre  (s), 
Eve,  J.,  (while  admitting  that  it  seemed  somewhat  anomalous), 
followed  the  view  of  Swinfen  Eady,  J.  The  present  writer 
with  great  humility  submits  that  Joyce,  J.,  did  lay  down  a 
general  rule  oiprimd  facie  interpretation  and  that  he  was  right 
in  that  view.  These  covenants  are  (as  decided  by  Eve,  J., 
in  Re  Plumptre's  Marriage  Settlement,  Underhill  v.  Plumptrc) 
purely  executory,  and  should  therefore,  like  marriage  articles, 
be  construed  so  as  to  answer  the  presumed  intentions  of  the 
parties.  But  if  so,  it  is  difficult  to  believe  that  any  man  and 
woman,  about  to  intermarry,  ever  intended  by  such  covenants 
to  preclude  the  husband  making  a  present  to  his  wife.  A 
covenant  so  construed  might  embrace  every  chattel  (such  as  a 
diamond  necklace,  a  motor  car,  a  ring,  or  even  a  dog)  which 
the  husband  might  wish  to  give  to  his  wife  for  her  personal 
use  and  enjoyment,  and  every  cheque  which  he  might  give  her 
to  take  a  trip  on  the  Continent,  which  is,  it  is  submitted,  a 
reductio  ad  ahsurdmn.  Moreover,  what  was  the  object  of 
these  covenants  ?  Surely  to  protect  the  wife  against  the  old 
common    law   doctrine    which    handed  her  chattels  to    her 


(0)  Be  O'Connell,  Maule  v. 
Jagoe,  [1903]  2  Ch.  574;  and  see 
also  Bower  v.  Smith  (1871),  19 
W.  R.  399,  explained  in  Steward 
V.  Poppleton,  [1877]  W.  N.  29  ; 
and  lie  Lord  Gerard,  OlipJiant  v. 
Gerard  (1888),  58  L.  T.  800, 
observed  upon  in  Be  O'Connell, 
Maule  V.  Jagoe,  supra. 

ip)  Eilbers  v.  Parkinson 
(1883),     25    Ch.    D.     200;      Be 


Dunsany's  Settlement,  Nott  v. 
Bunsamy,  [1906]  1  Ch.  578. 

(g)  [1901]  1  Ch.  711,  foUowing 
Malins,  V.-C,  in  Dickinson  v. 
Dillwyn  (1869),  L.  E.  8  Eq.  at 
p.  551,  and  followed  by  the  Irish 
court  in  Kingan  v.  Matier,  [1905] 
1  Ir.  K.  272. 

(r)  [1909]  1  Ch.  618. 

(s)  [1910]  1  Ch.  609. 
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husband  absolutely  and  her  lands  to  him  for  his  life.  That  Art.  21. 
that  was  the  primary  object  of  such  covenants  was  distinctly 
stated  by  James,  L.J.,  in  Re  Edwards  (t),  where  it  was  held 
that  they  were  restricted  to  property  coming  to  the  wife 
during  the  marriage  (infra,  p.  139).  Swinfbn  Eady,  .J.,  seems 
to  have  dissented  from  this  last  view  and  said  that  such 
covenants  were  also  intended  for  the  benefit  of  the  issue.  No 
doubt  the  issue  are  within  the  valuable  consideration  which 
supports  them,  for  otherwise  the  issue  could  not  enforce  them  ; 
but  the  view  that  these  covenants  are  intended  for  the  benefit  of 
the  issue,  seems  to  be  inconsistent  with  the  cases  {supra,  p.  134) 
which  h.3.Ye -prima  facie  excluded  the  wife's  income  and  capitali- 
sations of  income  from  the  purview  of  such  covenants,  and  with 
those  in  which  it  has  been  held  that  they  only  apply  to  property 
falling  to  the  wife  during  the  coverture  although  they  extend  to 
property  falling  to  the  husband  jtwe  mariti  after  the  coverture 
has  been  determined  by  death  or  divorce  (see  infra,  Art.  23), 
the  ratio  decidendi  of  which  is  that  these  covenants  are 
intended  for  the  wife's  protection.  If  it  be  argued  that  these 
covenants  may  exclude  personal  chattels,  but  not  gifts  of 
money  or  securities,  it  is  answered  that  such  exclusion  can 
only  be  justified  by  implied  intention  and  that  it  is  a  safer 
and  more  logical  rule  to  apply  the  intention  to  all  gifts  made 
by  a  husband  than  to  some  only.  It  must  also  not  be 
forgotten  that,  before  the  Married  Women's  Property  Act,  a 
husband  was  incapable  of  making  a  common  law  gift  to  his 
wife ;  so  that,  as  a  matter  of  law,  such  apparent  gifts  remained 
his  property,  and  could  not  be  caught  by  such  covenants ;  and 
it  would  be  a  strange  effect  of  the  Act  to  bring  within  such 
covenants,  common  law  gifts  which  the  law  previously  excluded 
from  them. 

It  is  much  to  be  desired  that  the  question  should  be  con- 
sidered by  the  Court  of  Appeal,  as  the  writer  knows  of  several 
instances  in  which  trustees  have  claimed  such  gifts,  and, 
rather  than  litigate  the  matter,  the  husband  and  wife  have 
given  way. 

In  a  somewhat  analogous  case,  it  has  been  held  that  an 
indemnity  given  by  a  Scottish  husband  to  his  wife  against  an 
act  (e.g.,  change  of  domicile)  which  would  deprive  her  of  her 
jus  relictcs  under  the  law  of  Scotland,  does  not  bring  her  jus 
relictce  within  a  covenant  to  settle  after-acquired  property  (ii). 


(«)  (1873)  L.  R.  9  Ch.  at  p.  100. 

(m)  Be   Sim/pson,   Simpson  v.  Simpson,  [1904]  1  Ch.  1. 
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Art.  32. 


Covenants  to 
settle  present 
property 
comprise 
property  to 
which  the 
wife  has  a 
title,  whether 
in  possession, 
reversion,  or 
contingency. 


Art.  22. — What  Property  is  comprised  in  a  General 
Covenant  to  settle  Property  to  which  the  Wife  is  presently 
entitled. 

Where  the  covenant  is  to  settle  property  to  which 
the  wife  "is  now  entitled,"  or  words  to  that  effect,  all 
property  to  which  she  then  has  any  title,  whether  it  be 
in  possession,  reversion,  or  contingency,  is  bound. 

In  Re  Jackson's  Will{v),  the  covenant  was, "  that  if  at  the  time 
of  the  solemnization  of  the  intended  marriage,  the  wife  shall  he, 
or  if  at  any  time  thereafter,  and  during  the  joint  lives  of  the 
husband  and  wife  she  or  her  husband  in  her  right  shall  become, 
beneficially  entitled  to  any  real  or  personal  property  estate  or 
effects  for  any  estate  or  interest  whatsoever,  then  and  in  every 
such  case "  it  should  be  settled.  Held,  that  a  reversionary 
interest  in  personalty  which  was  vested  in  the  wife  at  the 
date  of  the  marriage,  but  was  liable  to  be  divested  by  the 
exercise  of  a  power  of  appointment,  was  included  in  the 
covenant,  although  it  did  not  fall  into  possession  until  after 
the  husband's  death  (x) . 


Art.  23. — What  is  comprised  in  a  Covenant  to  settle  after, 
acquired  Property  of  the  Wife,  or  of  the  Husband  in  her 
Pdght. 

(1)  A  covenant  to  settle  after-acquired  property  of 
the  wife  is  limited,  ^^rimd  facie,  to  property  acquired 
during  the  marriage. 

(2)  A  covenant  to  settle  property  to  which  "  the  wife 
or  the  husband  in  her  right  shall  become  entitled,"  prima 
facie  binds,  not  only  future  property  of  the  wife,  but 
also  property  to  which  she  is  entitled  at  the  date  of  the 
marriage ;  (sed  qiimre,  when  the  marriage  took  place  since 
1882). 

(3)  A  covenant  to  settle  property  to  which  the  toife 
shall  become  entitled,  binds — 

(a)  property    to    which   she    is    then    entitled 


m 


{v)  (1879)  13  Ch.  D.  189. 

(x)  See  also  He  Machensiie 
(1867),  L.  R.  2  Ch.  345  ;  Agar  v. 
George   (1876),    2    Ch.    D.    706; 


Cornmell  v.  Keith  (1876),  3  Ch.  D. 
767  ;  and  Sweetapple  y.  Horlock 
(1879),  11  Ch.  D.  745. 
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reversion,  remainder,  or  contingency ;  pro-  Art.  23. 
vided  that  it  falls  into  possession  during  the 
period  covered  by  the  covenant ;  and 
(b)  property  to  M^hich  she  has  no  title  at  the  date  of 
the  marriage,  but  in  which  she  acquires  a 
reversionary  or  contingent  interest  during  the 
period  covered  by  the  covenant,  even  although 
it  may  not  fall  into  possession  during  that 
period. 

Paragraph  (1). 
In  Re  Edwards  (y),  Jambs,  L.J.,  said :  "  The  primary  object  Primd facie 
of  a  covenant  to  settle  the  future  property  of  a  wife,  is  to  toTettie^after- 
prevent  its  falling  under  the  sole  control  of  the  husband,  and  acquired  pro- 
it  therefore,  j)rwHa /acic,  is  to  be  supposed  not  to  be  intended  fimitedto 
to  apply  to  property  the  wife's  title  to  which  does  not  accrue  property 
until  after  the  husband's  death.     We  have  consulted  the  Lord  during^ the 
Chancellor  [Sblbornb]  on  the  case,  and  he  agrees  with  us  in  coverture, 
the  opinion  that,  in  the  absence  of  any  expression  showing 
that  a  covenant  of  this  nature  was  intended  to  have  a  more 
extended  operation,  it  is  to  be  construed  as  if  the  usual  words 
'  during  the  said  intended  coverture '  had  been  inserted.     It 
appears  to  his  lordship,  as  well  as  to  us,  that  the  rule  laid 
down  in  Dickinson  v.  DiUivyn  (z)  and  Carter  v.  Carter  (a)  is  to 
be  followed,  and  not  the  rule  which  was  acted  upon  in  Stevens  v. 
Van  Voorst  (b)."     The  rule  has  been  more  lately  carried  to  its 
logical  conclusion,  the  court  holding  that  it  applies  where  the 
coverture  has  been  determined  either  by  divorce  or  judicial 
separation  (c). 

The  rule,  as  above  stated,  was,  however,  expressed  somewhat  But  where 
too  broadly  by  the  late  Lord  Justice  James  ;  for  a  general  g^rvives  It 
covenant  to  settle  a  wife's  future  property  will  not  be  re-  binds  him 
stricted  to  property  falling  in  during  the  coverture  if  the  property 
husband  survives,  though  it  will  be  so  restricted  when  the  acquired 
wife  survives.     In  Fisher  v.  Shirley  (d),  the  wife  was  entitled  aTter'the'  * 
to  a  vested  reversionary  interest  in  personal  estate,  which  fell  wife's  death, 
into  possession  after  her  death,  and  was  claimed  by  her  husband 
jure  viariti.     Stirling,  J.,  however,  held  that  it  was  bound  by 

{y)  (1873)  L.  B.  9  Ch.  97,  at  Brougkton    v.    Browghton,  [1894] 

p.  100.  3  Ch.  76. 

{»)  (1869)  L.  E.  8  Eq.  546.  (c)  DavenpoH     v.      Marshall, 

{a)  (1869)L.  E.  8Eq.  551.  [1902]  1  Ch.  82;    Be   Simpson, 

(6)  (1853)  17  Beav.  305 ;   and  Simpson    v.    Simpson,    [1904]    1 

see  Be  Campbell's  Policies  {1811),  Ch.  1. 

6    Ch.    D.     686  ;     Be    CogMan,  (d)  (1889)  43  Ch.  D.  290. 
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Art.  23. 


Qiuere, 
whether  a 
husband's 
covenant 
would  bind 
separate  pro- 
perty of  the 
wife  vesting 
in  him  as  her 
adminis- 
trator. 


Covenants 
which 
apparently 
comprise 
future 

acquired  pro- 
perty only 


the  husband's  covenant  to  settle  the  wife's  after-acquired 
property.  The  learned  judge,  commenting  upon  Lord  Justice 
James'  judgment  in  Re  Edivards,  supra,  said:  "No  doubt  the 
concluding  words  of  the  Lord  Justice  in  that  judgment  at  first 
sight  support  the  contention  on  behalf  of  the  husband.  But 
when  the  literal  construction  of  a  covenant  is  departed  from, 
one  ought  to  look  at  the  reason  for  so  doing,  and  the  reason 
assigned  is,  that  the  object  of  the  covenant  is  to  protect  the 
property,  the  subject  of  the  covenant,  from  the  husband's 
marital  right,  and  preserve  it  for  the  benefit  of  the  wife  and 
children.  There  is  no  need  to  protect  property  against  the 
husband's  marital  right  where  the  wife  does  not  become 
entitled  until  after  the  husband's  death  :  but  there  is  need  of 
such  protection  where  the  husband  is  the  survivor  and  the  pro- 
perty falls  in  after  the  wife's  death.  If  effect  were  given  to  the 
husband's  claim,  his  marital  right  would  be  enforced  instead  of 
the  wife's  propertj' being  protected  against  it,  and  the  very  object 
of  the  covenant  would  be  defeated.  The  words  of  the  covenant 
in  the  present  case  are  quite  general,  and  the  reason  assigned 
for  limiting  them  does  not  appear  to  apply,  and,  in  my  opinion, 
they  cannot,  in  the  present  case,  be  limited  as  suggested." 

Whether  the  distinction  made  by  Mr.  Justice  Stirling  would 
apply  where  the  property  is  separate  estate  of  the  wife,  other- 
wise than  under  the  Married  Women's  Property  Act,  is  not 
clear.  On  the  one  hand,  if  she  died  intestate,  her  husband 
would  take  it,  and  it  would  therefore  fall  within  the  mischief 
aimed  at  by  Mr.  Justice  Stirling.  On  the  other  hand,  if  she 
made  a  will  bequeathing  a  vested  remainder,  the  mischief  in 
question  would  seem  not  to  arise.  Possibly  the  difficulty 
might  be  solved  if  the  rule  were  still  more  elaborated,  and  such 
covenants  were  held  binding  on  the  wife  with  regard  to  property 
falling  into  possession  during  the  coverture  only,  and  on  the 
husband  as  to  property  coming  to  him  jure  wia?-iii,  whether 
during  the  coverture  or  afterwards.  But  this  is  a  question  for 
future  decision. 

Paragraph  (2). 

The  cases  in  relation  to  what  words  do,  and  what  do  not, 
indicate  an  intention  to  settle  property  acquired  after  the 
marriage,  are  very  conflicting,  and  probably  each  case  must 
be  judged  on  the  actual  words  used.  But  in  Williains  v. 
Mercicr  (e)  it  was  held  that,  in  the  absence  of  any  explanatory 
recitals,  a  covenant  to  settle  property  to  which  "  the  wife  or 

(e)  (1884)  10  App.  Cas.  1. 
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the   husband  in  her  right  shall  become   entitled  during  the     Art.  23. 
coverture,"  comprised  property  to  which  she  was  entitled  at  ^^^  ^^_ 
the  moment  of  the  marriage,  inasmuch  as  by  the  fact  of  the  times  bind 
marriage  the  husband  became-  entitled  jure  mariti.  pr^^ty  as 

Whether  the  Married  Women's  Property  Act  altered  this  well. 
between  1882  and  1908  would  seem  to  be  a  nice  question,  having 
regard  to  the  decision  in  Hancock  v.  Hancock  (/).  It  is,  how- 
ever, conceived  that  it  has ;  as  it  would  be  a  petitio  principii  to 
assume  that  s.  19  of  the  Act  applied,  when  the  very  object  of  the 
inquiry  is  whether  a  settlement  of  the  property  in  question  was 
in  existence. 

However  this  may  be,  it  seems  clear,  that  where  the  cove- 
nant is  merely  to  settle  property  to  which  the  tvife  shall  become 
entitled,  then  the  covenant  will  not  embrace  present  property 
of  the  wife's.  And  the  rather  thin  and  scholastic  construction 
adopted  in  Williams  v.  Mercicr,  supra,  will  readily  yield  to 
anything  in  the  context,  showing  that  property  to  which  the 
wife  was  tlten  entitled  was  not  intended  to  be  included ;  e.g.,  a 
recital  (g). 

Paragraph  (3). 

Assuming  that  the  covenant  is  restricted  to  future  property  On  the 
of  the  wife,  the  question  then  arises,  what  constitutes  future  jhl™he'°^ 
property.     Paragraph  (3)  is  believed  to  enunciate  correctly  the  covenant 
principles  which  regulate  that  question.  to  future'^^ 

That  this  is  so,  is  apparent  from  the  following  considera-  property, 
tions.     A  covenant  to  settle  future  acquired  property  (without  arises'what 
more)  is  sufficiently  wide  to  embrace  (1)  that  which  may  be  future  pro- 
hereafter  acquired  in  possession,  although  it  has  already  been  ^ound.^ 
acquired  in  title,  and  (2)  that  which  may  be  acquired  in  title  Argument 
only,  although  possession  may  never  be  obtained  during  the  proving  that 
coverture ;  but  it  cannot  possibly  embrace  that  to  which  a  title  be  a  new 

has  already  been  acquired,  which  title  is  not  followed  during  ownership, 

"   or  a  change 

the  coverture  by  the  actual  right  to  possession.  In  short,  such  a  in  the  old 

covenant  is  aimed  at  some  future  change  of  ownership,  which  one,  to  bring 

may  be  either  a  change  of  title  or  a  change  of  the  actual  right  within  a 

to  enjoy ;  and  where  neither  one  nor  the  other  occurs,  there  s°t\ie  future 

is  nothing  on  which  the  words  of  the  covenant  can  act.  property. 

Thus,  where  a  vested  remainder,  to  which  the  wife  is  entitled  a  remainder 

at  the  date  of  the  settlement,  does  not  fall  in  during  the  cover-  ''^^'^^  !■'  "it 

'      .  _  °     .  marriage  not 

ture  or  the  life  of  the  husband  (if  he  be  survivor),  it  will  not  be  bound  unless 
bound  by  the  covenant  to  settle  future-acquired  property  ;  for  ^y^fjig  J^g 

(/)  (1888)   38  Ch.  D.   78;  see      v.  Oandy  (1886),  33  Cli.  D.  300;  Hfe.^^"*^'^ 
p.  89,  supra.  and  see  also   Be   Viant    (1874), 

(g)  See  Be  Garnett,   Bobinson      L.  R.  18  Eq.  436. 


142 


ExPEESs  OR  Declared  Trusts. 


Art.  23. 


Aliter  if  it 
does  fall  in. 


A  remainder 
which  is  not 
in  existence 
at  date  of 
marriage  is 
bound,  even 
although  it 
does  not  fall 
in  during  the 
husband's 
life. 


the  wife,  ex  hypothesi,  has  acquired  no  new  right  in  it  since  the 
settlement  (/i). 

But  when  such  a  vested  remainder  does  fall  in  during  the 
coverture  (or  where  the  period  for  which  the  covenant  is  to  be 
operative  is  not  named  during  the  life  of  the  husband  (i) ),  then 
it  is  bound ;  for  the  wife  has  acquired  a  new  right  since  the 
settlement,  viz.,  the  right  to  the  present  enjoyment  of  the 
property  (k).  The  same  rule  applies  with  increased  force  to  an 
interest,  contingent  at  the  date  of  the  marriage,  which  falls 
into  possession  during  the  coverture  (l). 

A  fortiori  will  the  property  be  bound,  where  the  wife  had  no 
title  whatever  to  it  at  the  date  of  the  marriage,  if  she  acquires 
a  title,  (although  it  be  only  in  remainder  or  reversion,)  during 
the  period  which  the  covenant  covers.  For  it  is  clearly  an 
entirely  new  proprietary  right,  and  not  (as  in  the  last  case) 
merely  the  change  of  a  right  in  reversion  to  a  right  in 
possession  (?»). 


Property  not 
bound  if  it 
comes  to  the 
covenantor 
in  a  different 
viray  from  that 
contemplated 
by  the 
settlement. 


Art.  24. — Covenants  to  settle  a  Definite  Interest 
in  Property. 

Where  the  covenant  is  to  settle  a  definite  estate  or 
interest  in  property,  if  that  interest  subsequently 
becomes  enlarged,  the  covenant  does  not  bind  the 
enlarged  interest ;  and  if  the  definite  interest  fails, 
but  the  covenantor  acquires  the  property  under  another 
title,  it  vpill  not  be  bound. 

In  Sweetapple  v.  Horlock  (n)  (corrected  in  Re  Jackson's 
Will  (o)),  the  intended  wife,  being  entitled  to  a  reversionary 
interest  under  her  parents'  settlement,  liable  to  be  defeated  by 

13  Sim.  190  ;  Spring  v.  Pride 
(1864),  4  De  G.  J.  &  S.  395  ;  Be 
Clinton's  Trust  (1872),  L.  R.  13 
Eq.  295. 

(?)  Archer  v.  Kelly  (1860),  1 
Dr.  &  Sm.  300  ;  Brooks  v.  Keith 
(1861),  1  Dr.  &  Sm.  462;  Be 
Williams'  Settlement,  Williams  v. 
Williams,  [1911]  1  Ch.  441. 

(m)  Hughes  v.  Young  (1862), 
32  L.  J.  Ch.  137  ;  Dickinson  v. 
Billwyn  (1869),  L.  R.  8  Eq.  646  ; 
Cowper-Smith  v.  Anstey,  [1877] 
W.  N.  28. 

(n)  (1879)  11  Ch.  D.  745. 

(0)  (1879)  13  Ch.  D.  189. 


(h)  See  Be  Jones  (1876),  2 
Ch.  D.  362  ;  Be  Pedder's  Settle- 
ment Trusts  (1870),  L.  E.  10  Eq. 
585  ;  Be  Clinton's  Trust  (1872), 
L.  R.  13  Eq.  295  ;  see  also  Be 
Michell's  Trusts  (1878),  9  Ch.  D. 
5,  where  the  wife's  interest  was 
contingent  at  the  date  of  the 
settlement,  became  vested  during 
the  coverture,  but  did  not  fall 
into  possession  until  after  the 
coverture  determined,  and  it  was 
held  to  fall  within  the  covenant. 

(i)  Fisher  v.  Shirley  (1889),  43 
Ch.  D.  290. 

(fe)  Blythe  v.  Granville  (1842), 
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the  exercise  by  her  father  of  a  power  of  appointment,  covenanted  Art.  24. 
to  settle  all  property  which  she  was  "  then  seised  of  or  interested 
in  or  entitled  to."  The  father  subsequently  exercised  his 
power,  and  appointed  to  her  exactly  the  same  proportion  of  the 
property  which  she  would  have  taken  in  default  of  appointment. 
On  these  facts,  Jessel,  M.E.,  held  that  the  wife's  covenant  did 
not  comprise  the  appointed  share,  although  it  would  have  done 
so  if  the  share  had  come  to  her  in  default  of  appointment, 
saying  :  "  A  conveyance  by  a  person  by  innocent  assurance,  of 
an  interest  expressed  as  being  subject  to  be  defeated  by  the 
exercise  of  a  power,  does  not  convey  an  interest  which  that  per- 
son might  take  under  the  power.  This  is  not  like  a  settlement 
of  all  property  which  might  come  to  th6  wife  in  any  event,  but 
only  of  that  which  was  then  vested  in  or  belonging  to  her." 

So,  in  Smith  v.  Osborne  (p),  it  was  laid  down,  that  where  a 
man,  in  his  marriage  settlement,  describes  himself  as  entitled 
to  an  expectant  estate  in  remainder  in  two  pieces  of  land,  and 
covenants  that  when  "such  remainder"  shall  become  vested 
in  possession  he  will  convey  it  to  the  uses  of  his  settlement ; 
if  he  becomes  possessed  of  either  of  these  pieces  of  land  by  a  title 
different  from  that  described  in  the  covenant,  the  covenant 
will  not  bind  him.     As  Lord  Wensleydale  put  it,  the  point 
resolved  itself  into  this  :   "Is  this  a  covenant  to  convey  the 
townlands  of  Stonehouse  to  the  trustees  absolutely,  whenever 
the  covenantor  was  entitled  to  them  in  possession  ?     Or  is  it 
a  bargain  only  with  respect  to  the  contingent  interest,  or  spes 
successionis,  or  more  correctly,  a  bargain  to  convey  the  estates 
conditionally,  if  they  should  vest  in  possession  in  Mr.  Boyse 
Osborne,  the  covenantor,  under  the  will  of  the  grandfather, 
Thomas  Carr  ?  "    His  lordship  then  pointed  out  that,  in  the 
words  of  the  covenant,  it  was  only  to  take  effect  if  the  estate 
became  vested  in  the  covenantor  under  the  will  of  his  grand- 
father, and  that,  as  a  matter  of  fact,  it  became  vested  in  him 
in  defiance  of  that  will,  by  gift  from  a  tenant  in  tail  under  that 
will,  who  had  disentailed.    He  further  remarked  (in  reference 
to  an  argument  of  the  trustee's  counsel  that  there  was  an 
obvious  intention  to  settle  the  estates  themselves),  that  that 
was  "  to  apply  a  wrong  rule  of  construction.     It  is  to  interpret 
the  covenant,  not  according  to  the  meaning  of  the  words  used, 
but  according  to  what  the  parties  may  be  reasonably  supposed 
(judging  from  the  circumstances  in  which  they  were  placed)  to 
have  been  likely  to  intend  to  do  when  they  entered  into  the 
contract     .     .     .     The  only  safe  rule  of  construction  is  to 

(p)  (1857)  6  H.  L.  Cas.  375. 
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Art.  24.     ascertain  the  meaning  of  the  words  used,  and  in  this  case  I 
think  it  is  too  clear  to  admit  of  any  doubt." 


Where  the 
covenant  is 
to  settle 
property 
which  is 
worth  more 
than  a 
minimum 
sum,  the 
property 
itself,  and 
not  the  value 
of  the 

covenantor's 
interest  in  it, 
governs  the 
question. 


Art.  25. — Covenants  to  settle  Property  exceeding 
a  Certain  Value. 

Where  the  covenant  is  to  settle  property  exceeding 
a  certain  value : 

(1.)  That  value  is  the  actual  value  of  the  property 

itself   after  deducting  duty  (q),   and   not   the 

actuarial  value  of  the  vpife's  interest  in  it ;  and 
(2.)  That  value  is,  prima  facie,  construed  to  mean  the 

value  of  funds  derived  from   the   same  source. 

But  two  legacies  under  the  will  of   the    same 

testator,  are  so  derived  {q). 

In  Re  Mackenzie  (r),  a  marriage  settlement  contained  a 
covenant  that,  if  the  wife  then  was,  or  should  at  any  time 
during  the  coverture  become,  entitled  to  any  real  or  personal 
estate  of  the  value  of  400L,  for  any  estate  or  interest,  it  should 
be  settled.  At  the  date  of  the  settlement  she  was  entitled 
(under  a  prior  settlement)  in  remainder,  expectant  on  her 
mother's  death,  to  (a)  a  share  of  a  sum  of  stock  in  her  own 
right,  and  (h)  a  further  share  of  the  same  stock  as  one  of  the 
next  of  kin  of  a  deceased  brother.  The  value  of  the  two 
shares  taken  together  was  above  400Z.,  but  the  actuarial  value 
of  the  wife's  reversionary  interest  in  them,  at  the  date  of  the 
settlement,  was  considerably  less  than  400L  Held,  that  both 
shares  were  included  in  the  settlement,  the  true  interpretation 
of  the  covenant  being  that  it  referred  to  the  value  of  the 
property  itself,  and  not  to  the  value  of  the  wife's  reversionary 
interest  in  it.  In  giving  judgment.  Cairns,  L.J.,  said:  "  It  is 
admitted  that  the  share  payable  to  her  out  of  the  fund,  on  her 
brother's  death,  would  exceed  400L  after  all  deductions ;  but 
it  is  said  that  the  value  of  this  share  in  the  year  1861  [the  date 
of  the  marriage]  was  under  400L     The  covenant,  however,  in 


(a)  Be  Pares,  SeoU  Chad  v. 
Pares,  [1901]  1  Ch.  708.  Butcf.Be 
Earcourfs  Trusts,  White  v.  Ear- 
court,  [1911]  W.  N.  214,  where 
SwiNFEN  Eadt,  J.,  held  that  an 
endowment  poKoy  effected  by  the 
husband  in  favour  of  the  wife  was 
not  caught,  because  it  was  not 


worth  the  limit  at  the  date  when 
she  first  became  entitled  to  the 
poUoy,  and  the  marriage  had 
necessarily  determined  when  the 
money  (beyond  the  Umit)  became 
payable. 

(r)  (1867)  L.  E.  2  Ch.  345. 
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my  opinion,  does  not  refer  to  the  value  of  her  interest  in  the  Art.  25. 
fund,  but  to  the  value  of  the  fund  in  which  she  has  an  interest; 
just  as  we  should  say  that  a  man  was  entitled  to  an  estate  of 
the  value  of  100,000Z.  on  the  death  of  his  father,  merely  to 
describe  the  value  of  the  estate,  and  not  the  interest  in  the 
estate." 

It  will  be  seen  that,  in  the  case  last  cited,  the  aggregate  of  implied  term 
the  two  funds  was  held  to  be  bound,  although  singly  they  ^'^^^u^d  v^iue 
were  of  insufficient  amount.     But  although  they  accrued  to  the  refers  to 
lady  under  two  titles,  they  were  derived  from  the  same  source,  S™Pfg^^^ 
viz.,  the  original  settlement.     Care  must,  however,  be  taken  from  the 
to  distinguish  between  covenants  where  nothing  is  said  upon  ^^™^  source, 
this  point,   and   those   in  which  the  question  is    distinctly 
dealt  with.    For  instance,  in  the  case  last  cited,  it  appeared  that 
there  were  two  distinct  funds,  neither  of  which  taken  alone 
would   have   fallen   under   the   covenant,    but  which,  taken 
together,  exceeded  the  value  mentioned  in  the  covenant,  and 
although  Dhey  came   to  the  lady  under  different  titles,  they 
were  held  to  be   bound  by  the  covenant.    Nevertheless,   it 
seems  to  be  well  settled  that  in  such  cases  the  fund  will  not 
be   bound  unless   all  its   parts   are  derived  from   the  same 
source  (s).    The  same  source,  however,  does  not  necessarily 
mean  under  the  same  title.     In  Re  Mackenzie  (supra)  both 
funds  were  derived  from  the   same  source  (viz.,   the  prior 
settlement)  although  part  was  derived  by  the  lady  directly 
and  part  as  the  next  of  kin  of  her  brother.     And  in  the  same 
way  two  legacies  derived  from  the  same  testator  are  derived 
from  the  same  source  (t). 

Care  must  be  taken  to  distinguish  between  covenants  such  cases  where 
as  those  in  Re  Hooper  (s)  and  Hood  v.  Franklin  (s),  where  the  covenant 
nothing  is  said  upon  the  point,  and  those  in  which  the  fund  fund  to  be 
to  be  settled  is  expressly  declared  to  be  a  minimum  sum  settled  to 
derived  from  one  and  the  same  source  and  "  at  one  and  the  same  acquired  "  at 
time."   For  instance,  in  Boiuer  v.  Smith  (m)  the  covenant  was  to  °°^  time." 
settle  property  exceeding  5001.  in  value  which  the  wife  should 
acquire  "  at  any  one  time."   She  afterwards  became  the  donee  of 
a  general  power  of  appointment  over  a  fund  of  5,499Z.  19s.  Id. 
This  power  she  exercised  by  eleven  successive  appointments  in 
favour  of  herself  for  sums  under  5001.  each.     On  these  facts 
it  was  held  that  the   appointed  funds  were  not  bound,  for 

(s)  i2e  ffoojjer  (1865),  13  W.  R.  (u)  (1871)  19  W.  R.  399  (the 

710;    Rood  v.  Franklin  (1873),  report  in  L.   R.   II   Eq.   279  is 

L.  R.  16  Eq.  496.  misleading    and    incorrect:    see 

(t)  Be  Pares,    Scott    Chad    v.  Steward    v.     Poppleton,     [1877] 

Pares,  [1901]  I  Ch.  708.  W.  N.  29). 

T.  L 
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Art.  25.      although  they  were  all  derived  from  the   same  source,  they 

■  were  not  acquired  at  the  same  time,  i.e.,  at  the  same  moment. 

Sums  already        Where  the  fund  originally  exceeds  the  minimum  named  in 

the  lady  out     ^^^  covenant,  but,  by  reason  of  advances  made  to  the  lady  while 

of  a  fund.        it  was  still  reversionary,  the  fund  has  been  reduced  below  that 

minimum,  the  amount  so  advanced  must  be  included  for  the 

purpose  of  determining  whether  the  fund  is  large  enough  to 

be  brought  into  settlement. 
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CHAPTER  I. 

INTRODUCTION. 

Abt.  26. — Analysis  of  Constructive  Trusts. 

(1)  Constructive  trusts  are  either  resulting  trusts  (in 
which  the  equitable  interest  springs  back  or  results 
to  a  settlor  or  his  representatives),  or  non-resulting 
trusts. 

(2)  Resulting  trusts  arise  in  the  three  foUovfing 
cases,  viz. : — ■ 

(a)  when  property  is  given  to  a  trustee,  upon  express 

trusts  which  do  not  wholly  dispose  of  the 
beneficial  interest  (a)  ; 

(b)  when  a  trust  is  declared  which  the  law  will  not 

permit  to  be  carried  out  {b) ; 

(c)  when  a  purchase  has  been  made  in  the  name  of 

some  other  person  than  the  real  purchaser  (c), 
or  personal  property  has  been  transferred  to  a 
stranger  in  blood  without  consideration,  and 
there  is  no  evidence  that  such  persons  were 
intended  to  take  beneficially. 

(3)  Constructive  trusts  which  are  not  resulting  arise  : 
(a)  when  some  person  holding  a  fiduciary  position 

has  made  a  profit  out  of  the  trust  property  (d)  ; 

(a)  Art.  27.  (c)  Art.  29. 

(6)  Art.  28.  (d)  Art.  31. 

l2 
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Art.  26.  (b)  in  all  other  cases  where  there  is  no  express 
trust,  but  the  legal  and  equitable  rights  in 
property  are  nevertheless  not  co-extensive  and 
united  in  the  same  individual  (e). 

(e)  Art.  32. 


CHAPTER  II. 

RESULTING   TRUSTS. 

ART.  PAGE 

27. — Where  Equitable  Interest  not  ■wholly  disposed  of     .  149 

28. — Eesulting  Trusts,  where  Trusts  declared  are  Illegal  155 
29. — Resulting  Trusts,  where  Purchase  made  in  Another's 

Name 159 

30. — To  whom  Property  results 166 


Art.  27. — Where  Equitable  Interest  not  tuholly  disposed  of. 

(1)  When  it  appears  to  have  been  the  intention  of  a 
donor  (a)  that  the  donee  was  not  to  take  beneficially, 
there  will  be  a  resulting  trust  in  favour  of  the  donor 
or  his  representatives  in  the  following  cases,  viz. : 

(a)  if   the   instrument   is   either   silent  as   to   the 

way  in  which  the  beneficial  interest  is  to  be 
applied ;  or 

(b)  if  it  directs  that  it  shall  be  applied  for  a  particu- 

lar purpose  (as  distinguished  from  a  mere 
subjection  to  such  purpose  (b) )  which  turns 
out  to  be  insufficient  to  exhaust  the  property  ; 
or 

(c)  if    an    express    trust    cannot    be   carried    into 

effect  (c). 

(2)  Where  the  non-beneficial  character  of  the  gift 
appears  on  the  face  of  the  instrument,  no  evidence  to 
the  contrary  is  admissible  (d).  But  where  it  is  merely 
presumed  from  the  general  scope  of  the  instrument, 

(o)  Per     Lord      Haedwicke,  v.  Grose,  [1900]  1  Ch.  84. 
Hill  V.  Bishop  of  London  (1737),  (c)  Stubbs  v.  8argon  (1838),  3 

1  Atk.   618  ;    Walton  v.   Walton  Myl.    &    Cr.    507  ;     AcJcroyd    v. 

(1807),    14   Ves.    322;     King  v.  Smithson   (1780),    1    Bro.    C.    C. 

Denison  (1813),  1  Ves.  &  B.  260.  503. 

(b)  Watson   v.    Hayes    (1839),  (d)  See   Langham   v.    Sanford 

5  Myl.  &  Cr.  125  ;    Wood  v.  Cox  (1811),  17  Ves.  at  p.  442  ;   Irvine 

(1837),     2     Myl.     &     Cr.     684 ;  v.  Sullivan  (1869),  L.   R.  8  Eq. 

Otmningliam   v.    Foot   (1878),    3  673. 
App.  Cas.  974 ;   Ee  West,  George 
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Art.  27.  parol  evidence  is  (at  all  events  in  the  case  of  gifts  inter 
vivos)  admissible,  both  in  aid  and  in  contradiction  of 
the  presumption  (e). 

Pakageaph  (1)  (a). 

statement  of  The  law  On  this  subject  was  compendiously  stated  by  the 
Jam^^'lij.  ^^^®  Lord  Justice  James  in  Merchant  Taylors'  Co.  v.  Attorney - 
General  (/)  in  the  following  words  : — "  As  a'  general  rule  of 
law,  it  is  clear  that  where  there  is  a  gift  to  trustees  merely  as 
trustees,  they  cannot  take  any  benefit  arising  from  the  fact 
that  the  expressed  trusts  do  not,  whether  originally  or  from 
any  subsequent  event,  exhaust  the  whole  estate.  In  ordinary 
trusts  the  results  are,  that  there  is  an  implied  trust  for  the 
donor's  heirs  or  representatives.  In  most  gifts  for  charitable 
purposes  there  is  an  implied  trust  for  charity.  But  there  is 
a  class  of  cases — not  confined  or  peculiar,  as  it  seems  to  me,  to 
gifts  to  colleges,  municipal  corporations,  or  city  guilds — in 
which  it  is  a  fairly  moot  question,  whether  in  a  gift  of  property 
to  trustees  they  take  as  trustees  solely  for  the  purposes  of  the 
trusts,  or  take  subject  only  to  the  due  execution  of  the  specified 
trusts.  And,  in  considering  that  question  where  it  fairly 
arises,  every  surrounding  circumstance,  the  character  and 
position  of  the  donor  and  the  donee,  the  more  or  less  probability 
of  one  intention  or  another,  the  current  of  authorities  in 
similar,  or  nearly  similar  cases,  are  all  matters  which  the 
court  of  construction  not  only  may,  but  must,  look  to  for  aid 
and  guidance.  But  where  the  testator  or  donor  has  in  express 
words  directed  the  whole  of  the  property,  or  the  whole 
of  the  rents  and  jprofits,  to  go  to  purposes  which  exclude 
all  beneficial  interest  in  the  donee,  and  his  words  are 
not  controlled  or  interpreted  by  plain  implication  arising 
from  other  parts  of  the  same  instruments,  there  is  in 
my  judgment  no  legitimate  power  in  any  court  of  construc- 
tion to  resort  to  the  surrounding  circumstances  or  to  the 
character  or  position  of  the  parties,  or  to  the  probability  of 
intention,  or  the  current  of  authority,  or  to  do  anything  but 
give  effect  to  the  very  words." 

(e)  29     Car.    2,    c.    3,    s.     8  ;  Abr.    506 ;     NoHh   v.    Crompion 

Oascoigne   v.    Thwing   (1686),    1  (1671),  1  Ch.  Cas.  196;  Tl'aZtowv. 

Vern.     366;      Willis    v.     Willis  Walton  {180'l),UYes.S22;  Lang - 

(1740),     2    Atk.     71;      Cook    v.  7iamv.(SfflTO/ord(1811),17  Ves.435; 

Hutchinson  (1836),   1   Keen,   42.  Lynn  v.  Beaver  (1823),  Turn.  & 

As  to  parol  evidence  explanatory  Euss.     63  ;     and    Biddulph    v. 

of  a  testator's  intention,  see  Loclc-  Williams  (1875),  1  Ch.  D.  203. 

sey  V.  Docksey  (1708),  2  Eq.  Cas.  (f)  (1871)  L.  B.  6  Ch.  512,  518. 
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Thus,  where  real  estate  was  devised  to  "  my  trustees,"  but    Art.  27. 
no  trusts  were  declared  in  relation  to  it,  it  was  held  that  the 
trustees  must  hold  it  in  trust  for  the  testator's  heir.    For  by  trustees 
the  expression  "  trustees,"  unexplained  by  anything  else  in  eo  nomine. 
the  instrument  (</)    all  notion  of  a  beneficial  interest  being 
intended  in  their  favour  was  negatived  (/«). 

Again,  a  testator  devised  and  bequeathed  all  his  estate  and  Devise  upon 
effects  to  A.  and  B.,  their  heirs,  executors,  and  administrators,  jedared. 
upon  trust  to  convert  his  j)erso?iaZ  estate,  and  to  stand  possessed 
of  the  proceeds  and  of  the  residue  of  his  estate  and  effects,  upon 
trusts  only  applicable  to  personalty.  It  was  held  that  the  real 
estate  of  the  testator  passed  to  the  trustees  by  the  use  of  the  word 
"  devise  "  in  the  gift,  and  the  word  "  heirs  "  in  the  limitation ; 
but  that  as  the  trusts  were  rigidly  and  exclusively  applicable  to 
personal  property,  and  as  the  trustees  had  been  designated  by 
that  name,  and  so  could  not  take  beneficially,  there  was  a  resulting 
trust  of  the  real  estate  in  favour  of  the  settlor's  heirs  (i). 

Paeagbaph  (1)  (b). 

So  where  there  is  a  devise  to  A.  upon  trust  to  pay  debts,  Residue  after 
or  to  answer  an  annuity,  there  is  a  resulting  trust  of  what  ^f  express"^ 
remains  after   payment  of  the  debts  or  satisfaction  of  the  trust. 
annuity  (^-).    And,  on  similar  principles,  where  there  was  a 
trust  for  a  widower  until  he  should  die  or  marry  again,  and 
UTpon  his  death  the  property  was  to  be  held  in  trust  for  his 
children  (the  will  not  saying  what  was  to  be  done  with  it  in 
the  event  of  his  second  marriage),  it  was  held  that  upon  his 
marrying  again  there  was  a  resulting  trust  of  the  income  in 
favour  of  the  settlor's  next  of  kin  during  the  residue  of  the 
widower's  life  {I).    But  although  this  case  was  doubtless  correct 
on  the  assumption  that  the  gift  over  took  effect  only  on  death, 
it  would  appear  that  that  assumption  was  wrong,  and  that  on 
the  authorities  and  as  a  matter  of  interpretation  it  took  effect 
on  death  or  marriage  {m). 

(g)  As,    for    instance,    if    the  White  (1820),  1  Jac.  &  W.  583  ; 

expression  is  used  with,  reference  Lloyd  v.  Lloyd  (1869),  L.  E.  7  Eq. 

to  one  only  of  two  separate  funds  458  ;    of.  D'Almaine  v.  Moseley 

{Batteley    v.    Windle    (1786),    2  (1853),  1  Drew.  629 ;    Coard  v. 

Bro.  C.  C.  31  ;   Pratt  y.  Sladden  Eoldemesse  (1855),  20  Beav.  147. 

(1807),    14  Ves.    193  ;    Qihhs  v.  (h)  King  v.  Denison  (1813),  1 

Bumsey  (1813),  2  Ves.  &  B.  294).  Ves.  &  B.  260  ;   Watson  v.  Hayes 

(}i)  Dawson  Y.  Clarice  {1811),  18  (1839),  5  Myl.  &  Cr.   125;    but 

Yes.  24:1 ;  Barrsv.Fewkes  {1864:),  see    contra,    Croome    v.    Croome 

2  H.  &  M.  60  ;  and  see  Ellcoch  v.  (1889),  61  L.  T.  814. 

Mwpp  (1851),  3  H.  L.  Cas.  492.  {I)  Be  Wyatt,  Gowan  v.  WUte 

{i)  Longley  v.  Longley  (1871),  (1889),  60  L.  T.  920. 

L.  E.  13  Eq.  133;    Dunnage  v.  (m)  See  Vftonx.  Brown  {1819), 
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Art.  27. 

No  resulting 
trust  where 
it  appears 
that  donee 
was  to  take 
beneficially. 


Resulting 

^rusts  of 

voluntary 

contributions 

for  assisting 

distressed 

individuals. 


On  the  othei-  hand,  there  will  be  no  resulting  trust  where 
a  contrary  intention  can  be  collected.  Thus,  where  debtors 
assigned  their  property  to  trustees  in  trust  to  sell,  and  divide 
the  proceeds  amongst  their  creditors  in  rateable  proportions 
according  to  the  amounts  of  their  respective  debts,  it  was  held 
by  the  House  of  Lords  that  there  was  no  resulting  trust  in 
favour  of  the  debtors,  in  the  event  of  there  being  more  than 
sufficient  to  pay  twenty  shillings  in  the  pound  (n).  This 
decision  was,  however,  founded  entirely  on  the  construction 
of  the  particular  deed,  and  turned  apparently  to  some  extent 
upon  the  fact  that  all  the  best  precedents  contained  an  express 
trust  of  any  surplus  in  favour  of  the  debtors.  It  must, 
therefore,  not  be  rashly  assumed  that  the  same  decision  would 
be  arrived  at  if,  on  the  language  of  another  creditor's  deed,  it 
should  appear  that  the  object  was  to  pay  debts  (or  a  dividend 
on  debts),  and  not  to  assign  the  property  for  better  or  for 
worse  by  way  of  accord  and  satisfaction.  It  may  be  observed 
that  where,  under  a  similar  assignment  to  that  mentioned  in 
the  last  illustration,  there  is  not  enough  to  pay  all  the  creditors 
in  full,  any  unclaimed  dividends  must  be  apphed  in  augmenta- 
tion of  the  dividends  of  the  creditors  who  do  claim  (o). 

It  is  sometimes  a  question  of  difficulty  whether  the  balance 
of  a  fund  formed  by  means  of  voluntary  contributions  for 
the  relief  of  particular  individuals  (and  therefore  not  falling 
within  the  legal  conception  of  a  charitable  trust),  results  pro 
rata  to  the  contributors  or  not.  In  Re  Abbott's  Trust,  Smith,  v. 
Abbott  (p),  a  fund  had  been  subscribed  for  the  maintenance 
of  two  distressed  ladies,  and  on  the  death  .of  the  survivor, 
Stirling,  J.,  held  that  the  balance  resulted  to  the  subscribers. 
On  the  other  hand,  in  Re  Andrew's  Tiiist,  Cai-ter  v. 
Andrew  (q),  where  a  fund  had  been  subscribed  solely  for  the 
education  of  the  children  of  a  distressed  clergyman  and  "  not 


12  Ch.  D.  872,  and  Underhill  v. 
Boden  (1876),  2  Ch.  D.  494,  and 
cases  there  cited  ;  and  Be 
Akeroyd's  Settlement,  Boherts  v. 
Alceroyd,  [1893]  3  Ch.  363. 

(to)  Smith  V.  Coohe,  [1891] 
A.  C.  297.  It  is  difficult,  if  not 
impossible,  to  reconcile  this  case 
with  Oreen  v.  Wynn  (1869),  L.  K. 
4  Ch.  204,  which  does  not  seem  to 
have  been  quoted  to  their  lord- 
ships. Lord  Halsbuet  spoke, 
in  his  judgment,  of  it  being  the 
"  ordinary  and  familiar  method 
in  such  cases  to  express  a  resulting 
trust  on  the  face  of  the  instru- 


ment." This,  at  first  sight, 
seems  to  be  inconsistent  with 
the  idea  of  a  resulting  trust ; 
but  doubtless  his  lordship  used 
the  phrase  "  resulting  trust," 
not  in  the  narrow  technical  sense 
of  a  constructive  resulting  trust, 
but  in  the  wider,  original  ety- 
mological sense,  of  a  trust 
(whether  express  or  impHed) 
springing  back,  or  resulting,  to 
its  creator. 

(o)  Wild  V.  Banning  (1866), 
L.  R.  2  Eq.  577. 

(p)  [1900]  2  Ch.  326. 

(q)  [1905]  2  Ch.  48, 
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for  equal  division  among  them,"  Kekewich,  J.,  held  that  when  Art.  27. 
their  education  was  completed  there  was  no  resulting  trust 
of  the  balance,  and  that  it  was  divisible  equally  among  the 
children,  on  the  ground  that  education  was  merely  the  special 
purpose  assigned  for  the  gift — the  motive — and  that  the  sub- 
scribers parted  with  all  interest  in  the  money  when  they  gave 
it.  This  seems  to  be  common  sense,  but  the  distinction 
between  the  two  cases  is  somewhat  fine  and  seems  to  consist  only 
in  the  fact  that  the  first  fund  was  subscribed  for  the  iKnonal 
support  of  living  ladies  and  not  for  the  benefit  of  their  next  of 
kin,  whereas  in  the  second  case  the  money  was  given  for  the 
benefit  of  living  children  generally  with  special  reference  to 
their  education. 

Where  there  is  a  devise  to  A.,  charged  with  the  payment  of  charge  does 
debts  and  legacies  (r),  or  charged  with  the  payment  of  a  con-  °°*  i?'^^^ 
tingent  legacy  (s)  which  does  not  take  effect,  there  will  be  no  trust  of 
resulting  trust ;  but  the  whole  property  will  go  to  the  devisee  "^^^i'l"'^. 
beneficially,  subject  only  to  the  charge.     And  the  same  result 
will  follow  even  where  property  is  devised  to  A.  "  upon  trust  " 
to  pay  specific  legacies,  if  on  the  whole  will  it  appears  that  the 
testator  merely  meant  to  charge  the  legacies  on  the  property  (t). 
In  all  such  cases  the  inference  is  that  the  donee  was  to  take 
everything  not  required  to  satisfy  the  charge. 

Paeageaph  (1)  (c). 

Where  lands  have  been  conveyed  to  a  trustee  but  the  trusts  Lands  vested 
have  not  been  manifested  and  proved  by  a  signed  writing  in  {j°  ^^no*^*' 
accordance  with  the  Statute  of  Frauds,  there  will  be  a  result-  written  trust. 
ing  trust  to  the  settlor  (u). 

So,   if  a  declared  trust  is  too  uncertain  or  vague  to   be  Uncertainty 
executed  (x),  or  cannot  be  carried  out  by  reason  of  lapse  (y),  °l  e;^press 
or  by  complete  failure   of  beneficiaries  (z),  or  otherwise,   or  trust, 
becomes  in  the  event  too  remote  (a)  ;  then,  as  it  is  expressed 

(r)  King  v.  Denison  (1813),  1  {x)  Stubbs  v.  Sargon  (1837),  2 

Ves.  &  B.   260 ;    Wood  v.   Cox  Keen,  255  ;    Morice  v.  Bishop  of 

(1837), '2  Myl.  &  Cr.  684.  Durham  (1804),  9  Ves.  399,  and 

(s)  Tregonwell    v.     Sydenham  (1805),'  10  "Ves.  522  ;  Kendall  v. 

(1815),  3  Dow.  194.  Granger  (1842),  5  Beav.  300. 

(t)  Croome  v.    Croome   (1889),  (y)  Achroyd       v.        Smithson 

61  L.  T.  814  ;    Be  West,  George  (1780),  1  Bro.  C.  C.  503  ;    Sfinh 

v.  Grose,  [1900]  1  Ch.  84.  v.  Lewis  (1791),  3  Bro.  C.  C.  355. 

(m)  'Biidlcin  v.  Dolman  (1876),  [z)  Hedderwieh's     Trustees    v. 

35  L.  T.  791 ;  or  Statute  of  Wills  ;  Hedderwieh's    Executors,    [1910] 

Be  Boyes,  Boyes  v.  Carritt  (1884),  Sc.  Cases,  333. 

26  Ch.  D.   531 ;   and  Be  King's  (a)  Tregonwell    v.     Sydenham 

Estate  (1888),  21  L,  R,  Ir,  273.  (1815),  3  Dow.  194,  210, 
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Art.  27. 


Total 
failure  of 
consideration 
for  express 
trust. 


on  the  face  of  the  instrument  that  the  trustee  was  not  intended 
to  take  beneficially,  there  will  be  a  resulting  trust.  Thus, 
where  a  trade  union  was  dissolved,  and  no  provision  was 
made  by  its  rules  for  the  distribution  of  its  surplus  assets,  it 
was  held  that  there  was  a  resulting  trust  in  favour  of  the 
members  in  the  proportions  in  which  they  had  contributed  to 
its  funds  (b). 

So  where  a  settlement  is  executed  in  contemplation  of 
a  marriage  which  is  subsequently  broken  off,  there  is  a 
total  failure  of  the  consideration  on  which  the  settlement  was 
based,  and  the  property  results  to  the  settlor  (c).  And  it  has 
been  held  that  the  same  result  follows  where  the  marriage  is 
declared  to  be  a  nullity  {d).  But  this  is  subject  to  the  powers 
vested  in  the  Divorce  Division  by  22  &  23  Vict.  c.  61,  s.  5,  and 
41  &  42  Vict.  c.  19,  s.  3,  as  to  which  see  p.  93,  note  (r),  mite. 


Evidence  not 
admissible 
where  donee 
is  a  trustee 
on  the  face  of 
settlement. 


Evidence 
admissible 
in  other 
cases. 


Pabaokaph  (2). 

Where  a  testator  bequeathed  money  to  D.  absolutely, 
"  trusting  that  she  will  carry  out  my  wishes  with  regard  to 
the  same,  with  which  she  is  fully  acquainted,"  it  was  held 
(1)  that  it  was  clear  on  the  face  of  the  will  that  D.  did  not 
take  the  whole  beneficially  ;  (2)  that  therefore  parol  evidence 
was  not  admissible  to  show  that  the  testator's  intention  was 
that  she  should  take  beneficially  ;  and  (3)  that  in  accordance 
with  paragraph  (1)  (b),  supra,  after  satisfying  the  purposes 
communicated  to  her  by  the  testator  she  was  beneficially 
entitled  to  the  balance,  and  that  there  was  no  resulting 
trust  (e). 

But  where  a  person  purchased  sums  of  stock  in  the  names 
of  herself  and  the  son  of  her  daughter-in-law,  verbal  evidence 
was  admitted  to  rebut  the  presumption  of  a  resulting  trust 
(arising  under  Art.  29,  infra),  because  there  was  nothing  to 
show  on  the  face  of  the  instrument  that  the  son  of  the  daughter- 
in-law  was  merely  a  trustee.     James,  L.J.,  said  :  "  Where  the 


(b)  Be  Printers,  etc..  Society, 
[1899]  2  Ch.  184  ;  distinguishing 
Ounnack  v.  Edwards,  [1896]  2  Ch. 
679,  where  under  the  special 
circumstances  no  resulting  trust 
arose.  See  also  Be  Wilcoclc, 
Wilcock  Y.  Johnson  (1890),  62 
L.  T.  317,  where  there  was  an 
ultimate  trust  contained  "  in  a 
settlement  of  even  date,"  which 
was  never  in  fact  executed. 

(c)  Essery  v.   Oowlard  (1884), 


26  Ch.  D.  191  ;  Bond  v.  Walford 
(1886),  32  Ch.  D.  238.  But  see 
M'Donnell  v.  Eesilrige  (1852), 
16  Beav.  346,  which  appears  to 
be  inconsistent  with  the  modern 
cases ;  see  p.  93,  ante. 

(d)  Be  Qarnett,  Biehardson  v. 
Greenep  (1905),  93  L.  T.  117; 
but  see  Dunbar  v.  Dunbar,  [1909] 
2  Ch.  639. 

(e)  Irvine  y.  Sullivan  (1869), 
L.  R.  8  Eq.  673. 
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Court  of  Chancery  is  asked,  on  an  equitable  assumption  or  pre-  Art.  27. 
sumption,  to  take  away  from  a  man  that  which,  by  the 
common  law  of  the  land,  he  is  entitled  to,  he  surely  has  a 
right  to  say  '  Listen  to  my  story  as  to  how  I  came  to  have  it, 
and  judge  that  story  with  reference  to  all  the  surrounding 
facts  and  circumstances  '  "  (/). 

So  evidence  is  admissible  to  rebut  the  legal  presumption  as 
to  part  only — for  instance,  to  prove  that  the  donee  was 
intended  to  take  a  life  interest,  although  there  is  a  resulting 
trust  as  to  the  remainder  ;  and  vice  versa  (gi). 


Art.   28. — Resulting  Trusts   ivlure  Trusts   declared   arc 
Illegal. 

When  a  person  has  intentionally  created  an  executed 
trust  (h)  for  an  illegal  consideration  or  purpose,  then  (if 
the  trustee  or  beneficiary  expressly  relies  (i)  upon  the 
maxim  "  in  pari  delicto,  j^otior  est  conditio  possidentis^') 
the  settlor  cannot  recover  it  (k)  under  a  resulting  trust 
unless : 

(a)  the  illegal  purpose  is  not  carried   into  execu- 

tion (l) ;  or 

(b)  the  effect  of  allowing   the  trustee  to  retain  the 

property  might  be  to  effectuate  an  unlawful 

(/)  Fowhes   V.    Pascoe    (1875),  391  ;     Taylor  v.   Chester  (1869), 

L.  E.  10  Ch.  343,  349.  L.  E.  4  Q.  B.  309  ;    Ayerst  v. 

(,g)  Lane    v.    Dighton    (1762),  Jenkins   (1873),   L.    E.    16   Eq. 

Ambl.    409 ;     Bider    v.    Kidder  275. 

(1805),  10  Ves.  360  ;   Benbow  v.  (I)  Symes    v.    Hiighes    (1870), 

Townsend  (1833),   1  Myl.  &  K.  L.   E.   9  Eq.   475;    CUlders  v. 

506;   London  and  County  Banh-  CMlders  (1857),   1  De  G.   &  J. 

ing    Co.    v.    London    and    Biver  482 ;    Davies  v.  OUy  (1865),   35 

Plate  Banh  (1888),  21  Q.  B.  D.  Beav.   208  ;    Birch  v.   Blagrave 

at  p.  542  ;    Be  Blalce,  Blahe   v.  (1735),   Ambl.    264 ;    Platamone 

Power  (1889),  60  L.  T.  663.  v.  Staple  (1815),  G.  Coop.  250. 

{h)  No    question   of  resulting  In  tlie  United  States  of  America 

trust  can  accrue  where  an  illegal  this  distinction  does  not  prevail, 

trust     is     executory.     In     such  There  the  question  whether  the 

cases     it     simply     cannot     be  illegal    purpose    has    failed    or 

enforced.  succeeded     is     deemed     to     be 

(i)  Haigh     v.     Eaye     (1872),  immaterial,  and  the  only  ques- 

L.  E.  7  Ch.  469.  tion  considered  is  whether  the 

{k)  Duke  of  Bedford  v.    Coke  trust  is  executed  or  executory. 

(1751),  2  Ves.  Sen.  116;    Curtis  In  the  former  case  there  is  no 

V.    Perry    (1802),    6    Ves.    739  ;  resulting  trust ;   in  the  latter  the 

Cottington  v.  Fletcher  (1740),   2  expressed    trust    will     not     be 

Atk.       155  ;       Brackenbury      v.  enforced. 
Brackenbury  (1820),  2  Jac.  &  W. 
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Constructive  Trusts. 


Art.  28. 


Conveyance 
to  qualify  for 
game  licence 
or  office. 


Settlement 
for  immoral 
consideration, 


object,   to  defeat    a  legal  prohibition,   or  to 
protect  a  fraud  (m). 

Thus  where  a  father  granted  land  to  his  son,  in  order  to 
give  him  a  colourable  qualification  to  shoot  game  under  the 
old  game  laws,  and  without  any  intention  of  conferring  any 
beneficial  interest  upon  him,  the  court  would  not  enforce  any 
resulting  trust  in  favour  of  the  father.  For  he  and  the  son 
were  in  pari  delicto,  and  there  was  no  detriment  to  the  public 
in  allowing  the  son  to  retain  the  estate  (w).  Of  course,  if  there 
had  been  no  illegality  (if,  for  instance,  a  bare  legal  estate 
had  been  a  sufficient  qualification),  there  would  have  been  a 
resulting  trust  (o). 

In  Ayerst  v.  Jenkins  (p),  a  widower,  two  days  before  going 
through  the  ceremony  of  marriage  with  his  deceased  wife's 
sister  (which  ceremony  was  known  to  both  parties  to  be 
invalid),  executed  a  settlement  by  which  it  was  recited  that  he 
was  desirous  of  making  a  provision  for  the  lady,  and  had 
transferred  certain  shares  into  the  names  of  trustees,  upon  the 
trusts  thereinafter  declared,  being  for  the  separate  and  inalien- 
able use  of  the  lady  during  her  life,  and  after  her  death  as  she 
should  by  deed  or  will  appoint.  They  afterwards  lived 
together  as  man  and  wife  until  the  widower's  death.  Some 
time  afterwards,  his  personal  representatives  instituted  a  suit 
to  set  aside  the  settlement,  on  the  ground  that  it  was  founded 
on  an  immoral  consideration.  Lord  Selboene,  however,  said : 
"Belief  is  sought  by  the  representative,  not  merely  of  a 
pardceps  criminis,  but  of  a  voluntary  and  sole  donor,  on  the 
naked  ground  of  the  illegality  of  his  own  intention  and 
purpose ;  and  that,  not  against  a  bond  or  covenant  or  other 
obligation  resting  in  fieri,  but  against  a  completed  transfer 
of  specific  chattels,  by  which  the  legal  estate  in  those  chattels 
was  absolutely  vested  in  trustees  for  the  sole  benefit  of  the 
defendant.  I  know  of  no  doctrine  of  public  policy  which 
requires  or  authorises  a  court  of  equity  to  give  assistance  to  such 
a  plaintiff  under  such  circumstances.     When  the  immediate 


(m)  See  per  Lord  Selboene  in 
Ayerst  v.  Jenkins  (1873),  L.  R. 
16  Eq.  at  p.  283  ;  and  see  per 
Knight-Beuce,  L.J.,  in  Reynell 
V.  Sprye  (1852),  1  De  G.  M.  &  G. 
660,  where  he  said  :  "  Where  the 
parties  are  not  in  pari  delicto, 
and  where  public  policy  is 
considered  as  advanced  by  allow- 
ing either  party,  or  at  least  the 
more  excusable  of  the  two,  to 


sue  for  relief,  rehef  is  given  to 
him."  And  see  also,  to  same 
effect.  Law  v.  Law  (1735),  3 
P.  Wms.  391,  and  St.  John  v. 
St.  John  (1805),  11  Ves.  526. 

(«)  Braokenbury  v.  Braolcen- 
bury  (1820),  2  Jao.  &  W.  391. 

(o)  Ghilders  v.  Ohilders  (1857), 
1  De  G.  &  J.  482. 

(p)  (1873)  L.  E.  16  Eq.  275, 
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and  direct  effect  of  an  estoppel  in  equity  against  relief  to  Art.  38. 
a  particular  plaintiff,  might  be  to  effectuate  an  unlawful  object, 
oj'  to  defeat  a  legal  prohibition,  or  to  protect  a  fraud,  such  an 
estoppel  may  well  be  regarded  as  against  public  policy.  But 
the  voluntary  gift  of  part  of  his  own  property  by  one  pariiceps 
criininis  to  another,  is  in  itself  neither  fraudulent  nor  prohibited 
by  law  ;  and  the  present  is  not  the  case  of  a  man  repenting 
of  an  immoral  purpose  before  it  is  too  late,  and  seeking  to  re- 
call, while  the  object  is  yet  unaccomplished  (g),  a  gift  intended 
as  a  bribe  to  iniquity.  If  public  policy  is  opposed,  as  it  is,  to 
vice  and  immorality,  it  is  no  less  true,  as  was  said  by  Lord 
Tbueo  in  Benyon  v.  Nettlefold  (?•),  that  the  law  in  sanctioning 
the  defence  of  particeps  criminis  does  so  on  the  grounds  of 
public  policy, — namely,  that  those  who  violate  the  law  must 
not  apply  to  the  law  for  protection."  In  the  more  recent  case 
of  Phillips  v.  Probyn  (s),  Nobth,  J.,  distinguished  Ay  erst  v. 
Jenkins  on  the  ground  that  in  the  case  before  him  the  settle- 
ment was  made  in  consideration  of  a  contemplated  and  then 
illicit  marriage  with  a  deceased  wife's  sister,  and  that  there 
was  a  total  failure  of  consideration.  It  is,  however,  humbly 
submitted  that  the  settlement  in  Ayerst  v.  Jenkins  was  also 
made  in  contemplation  of,  and  as  part  of,  the  arrangements 
consequent  on  such  a  marriage ,  and  that  there  is  really  no 
valid  distinction  between  the  two  cases.  But  where  (under  the 
old  law  invalidating  such  marriages)  property  was  transferred  to 
trustees  in  trust  for  the  settlor  until  an  intended  marriage  with 
his  deceased  wife's  sister  should  be  solemnised,  and  then  in 
trust  for  the  lady  and  issue  of  the  marriage,  the  trust  was  void, 
inasmuch  as  such  a  marriage  could  not  take  place  (t),  and 
therefore  the  condition  precedent  could  never  be  performed. 
Nor  (it  is  conceived)  does  the  Deceased  Wife's  Sister's  Marriage 
Act,  1907  (7  Edw.  YII.,  c.  47),  affect  such  settlements  with 
regard  to  marriages  solemnised  prior  to  the  Act,  as  it  is 
expressly  enacted  by  sect.  2  that  the  Act  is  not  to  affect  any 
right  or  title  to  property  (n). 

Sub-Paeagkaph  (a). 

But  where  an  illegal  purpose  is  only  contemplated,  there  is  Fraudulent 
a  locus  poenitentice.  Thus,  in  Symes  v.  Hughes  (v),  the  plaintiff,  conveyance. 
being  in    pecuniary  difficulties,   assigned    certain    leasehold 

(g)  As    in    Symes    v.    Hughes  13  Ch.  D.  202  ;    Neale  v.  Neale 

(1870),  L.  R.  9  Eq.  475.  (1898),  79  L.  T.  629. 

(r)  (1850)3Mao.  &G.  atp.  102.  {u)  See    Be  Whitfield,  Hill  v. 

I    (s)  [1899]  1  Ch.  811.  Mathie,  [1911]  1  Ch.  310. 

(t)  Pawson   V.   Brown   (1879),  {v)  (1870)  L.  R.  9  Eq.  475. 
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CONSTBUCTIVE    TrUSTS. 


Art.  28. 


ConTeyance 
to  avoid 
forfeiture 
for  felony. 


Conveyance 
to  escape 
serving  as 
sheriff. 


property  to  a  trustee  with  a  view  of  defeating  his  creditors. 
Two  and  a  half  years  afterwards  he  was  adjudicated  bankrupt, 
but  obtained  the  sanction  of  his  creditors  to  an  arrangement 
by  which  his  estate  was  re-vested  in  him,  he  covenanting  to 
prosecute  a  suit  for  the  recovery  of  the  assigned  property,  and 
to  pay  a  composition  of  two-and-sixpence  in  the  pound  to  his 
creditors,  in  case  his  suit  should  prove  successful.  Lord 
EoMiLLY,  M.E.,  in  delivering  judgment,  said :  "  "Where  the 
purpose  for  which  the  assignment  was  given  is  not  carried 
into  execution,  and  nothing  is  done  under  it,  the  mere  intention 
to  effect  an  illegal  object  when  the  assignment  was  executed 
does  not  deprive  the  assignor  of  his  right  to  recover  the  pro- 
perty from  the  assignee  who  has  given  no  consideration  for  it." 

So,  again,  the  plaintiff,  being  apprehensive  of  an  indictment 
for  bigamy  (conviction  for  which  then  involved  forfeiture  of 
property),  conveyed  his  real  estate  to  the  defendant,  on  a 
parol  agreement  to  re-transfer  when  the  difficulty  should  have 
passed  over.  It  subsequently  transpired  that  the  plaintiff  was 
not  liable  to  be  indicted,  and  thereupon  he  filed  a  bill  praying 
for  a  re-transfer  of  his  property.  It  was  held,  that  although 
there  was  no  enforceable  express  trust  (inasmuch  as  there  was 
no  written  proof  of  it),  yet  there  was  a  resulting  trust  to  which 
the  statute  did  not  apply  ;  and  as  there  was  no  illegality  in 
fact,  but  only  in  intention,  the  court  ordered  the  transfer 
prayed  for  (x). 

And  where  a  father  conveyed  the  legal  estate  in  property  to 
his  daughter,  with  the  intention  of  thus  escaping  from  serving 
as  sheriff,  but  afterwards  repented,  and  paid  the  fine.  Lord 
Haedwickb  said :  "  I  am  of  opinion  that  the  conveyance  ought 
not  to  take  effect  against  his  intention  unless  he  had  actually 
taken  the  oath"  that  he  had  not  the  requisite  qualification (i/). 


Attempt  to 
evade  rule 
against 
perpetuities 
or  accumula- 
tions. 


Sxjb-Paeagraph  (b). 

There  will  also  be  a  resulting  trust  where  otherwise  the 
illegal  object  might  be  attained.  Thus,  where  a  settlor 
attempts  to  settle  property  so  as  to  infringe  the  policy  of 
the  law  with  regard  to  perpetuities,  such  trusts  will  not  only 
not  be  carried  into  effect,  but  the  person  nominated  to  carry 
them  out  is  held  to  be  a  mere  trustee  for  the  settlor  or  his 


(x)  Davies  v.  Otty  (1865),  35 
Beav.  208.  Cf.  Field  v.  Lonsdale 
(1850),  13  Beav.  78,  where,  to 
evade  the  statute  restricting  the 
amount  of  each  person's  account, 
a  man  had  deposited  money  in 


the  name  of  his  sister  in  a  savings 
bank  and  was  yet  held  entitled 
to  it. 

(y)  Birch  v.   Blagrave   (1735), 
Ambl.  264. 
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representatives.  For  the  attem'pt  was  made  either  through  Art.  28. 
ignorance  or  carelessness,  or  else  with  a  direct  intention  to 
contravene  the  law.  In  the  former  case,  as  there  would  he  no 
delictum,  the  usual  maxim  would  not  apply.  In  the  latter, 
equity  would  not  allow  the  trustee  to  retain  the  property  and 
so  put  it  in  his  power  to  carry  out  the  illegal  intentions  of 
the  testator,  and  to  defeat  the  policy  of  the  law  (2^).  So 
where  the  settlor  directs  accumulations  beyond  the  statutory 
period,  there  is  a  resulting  trust  between  the  end  of  the 
twenty-one  years  and  the  period  for  which  the  accumulations 
were  directed  (a). 

And  so,  again,  where  lands,  or  the  proceeds  of  land,  were  Attempt 
devised  to  charitable  uses,  or  were  devised  to  one  who  was,  Mortmain 
under  a  secret  agreement  with  the  testator,  pledged  to  apply  Acta, 
them  to  charitable  purposes,  then,  notwithstanding  the  im- 
proper intentions  of  the  testator,  there  was  a  resulting  trust. 
For  the  result  of  allowing  the  gift  to  stand  would  probably 
have  been  to  effect  an  object  prohibited  by  law  (b).    But  of 
course  this  is  no  longer  so  since  the  Mortmain  and  Charitable 
Uses  Act,  1891  (54  &  55  Vict.  c.  73). 


Art.  29. — Resulting  Trusts,  where  Purchase  made  in. 
Anothers  Name. 

(1)  When  real  or  personal  property  (c)  is  vested  in 
the  purchaser  and  others,  or  in  another  or  others 
alone,  and  vfhether  jointly  or  successively,  a  resulting 
trust  will  be  presumed  in  favour  of  the  person  who  is 
proved  (by  parol  {d)  or  other  evidence)  to  have  paid  the 
purchase-money  (e)  in  the  character  of  purchaser  (/). 

(z)  Camckv.  Errington  (1126),  v.  Bwnnett  (1878),  8  Ch.  D.  430. 

2  P.  Wms.  361;    Tregonwell  v.  (c)  Dyer  v.  Byer  {1188),  2  Cox, 

Sydenham  (1815),   3  Dow.    194  ;  92  ;    Ebrcmd  v.  Dancer  (1680),  2 

CHbbs  V.  Bumsey  (1813),  2  Ves.  Cli.  Ca.   26;    Wheeler  v.  Smith 

&  B.  294.  (1860),  1  Giff.  300. 

(a)  Be  Travis,  Frostv.  Greatorex,  (d)  29  Car.  2,  c.  3,  s.  8  ;  Byall 

[1900]  2  Oil.  541.    And  the  same  v.  Byall  (1740),  1  Atk.  69  ;  Lenoh 

rule  applies  where  a  tenant  for  v.  Lench  (1805),   10  Ves.   511 ; 

liie    disclaims :     Be    Scott,    Scott  Boehefoucauld  v.  Boustead,  [1897] 

V.  ScoU,  [1911]  2  Ch.  374.  1  Ch.  196. 

(6)  Arnold  r.  Chapman  (1748),  (e)  Dyerv.  Dyer,  swpra;  Wray 

1  Ves.  Sen.   108  ;    Adlington  v.  v.  Steele  (1814),  2  Ves.  &  B.  388. 

Oann    (1740),    Barn.    Ch.    130 ;  (/)  Boehefoucauld  v.  Boustead, 

Springett  v.  Jenings  (1870),  L.  R.  supra. 
10  Eq.  488  ;   bat  see  Bowbotham 
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Art.  29.         (2)  This  presumption  may  be  rebutted — 

(a)  by  parol  (g)  or  other  evidence  that  the  purchaser 

intended  to  benefit  the  others ;  or 

(b)  by  the  fact  that  the  person  in  vs^hom  the  property 

vpas  vested  was  the  laM^ful  {h)  wife  (i)  or  child 

of    the    purchaser  (k),   or   was    some    person 

towards  whom  he  stood  in  loco  parentis  (I),  or 

was   trustee   of    a    settlement    by  which   he 

previously  settled  property  (m). 

In  any  of  these  cases  a  prima  facie  (but  rebuttable  (n)) 

presumption  will  arise  that  the  purchaser  intended  the 

ostensible  grantee  or  grantees  to  take  beneficially. 

(3)  Similar  principles  apply. to  voluntary  transfers 
made  by  owners  of  personal  estate ;  but  there  is  no  pre- 
sumption of  a  resulting  trust  in  a  voluntary  conveyance 
of  real  estate  to  another's  use  (o). 


Where 
purchase- 
money  fur- 
nished by 
two  persons. 


Paeagbaph  (1). 

Where  the  purchase-money  is  advanced,  partly  by  the 
person  in  whose  name  the  property  is  taken,  and  partly  by 
another  ;  then,  if  they  advance  it  in  equal  shares,  they  will  (in 
the  absence  of  evidence  or  circumstances  showing  a  contrary 
intention  [p) )  take  as  joint  tenants,  because  the  advance  being 
equal  the  interest  is  equal ;  but  if  in  unequal  shares,  then  a 
trust  results  to  each  of  them,  in  proportion  to  his  advance  {q) . 


(g)  Bider  v.  Kidder  (1805),  10 
Ves.  360  ;  Standing  y.  Bowring 
(1885),  31  Ch.  D.  282. 

(h)  See  Be  Scottish  Eguitable 
Life  Assurance  Society  (Policy 
No.  6402),  [1902]  1  Ch.  282. 

(i)  Be  Eykyn  (1877),  6  Ch.  D. 
115 ;  Drew  v.  Martin  (1864), 
2H.  &M.  130. 

(k)  Soar  v.  Foster  (1858),  4 
Kay  &  J.  152  ;  BeckfordY.  Beck- 
ford  (1774),  Lofft.  490. 

(I)  BeckfordY. Beckford,  supra; 
Currant  y.  Jago  (1844),  1  Coll. 
C.  C.  261  ;  Tucker  v.  Burrow 
(1865),  2  Hem.  &  M.  515;  Forrest 
Y.Forrest  (1865),  13  W.  K.  380. 

(m)  Be  Curteis  (1872),  L.  K. 
14  Eq.  217. 

(to)  Tumbridge  v.  Care  (1871), 
19  W.  R.  1047  ;  Williams  v. 
Williams  (1863),  32  Beav.  370. 

(o)  As  to  personal  estate,  fer 


Cotton,  L.J.,  in  Standing  v. 
Bowring  (1885),  31  Ch.  D.  282  ; 
and  per  Jessel,  M.R.,  in  Fowkes 
Y.  Pascoe  (1874),  L.  R.  10  Ch. 
345,  n.  ;  but  see  James,  L.J., 
dubitante,  S.  C,  at  p.  348,  and 
contra,  per  Richaeds,  C.B.,  in 
George  v.  Howard  (1819),  7  Price, 
646.  As  to  real  estate,  per  Lord 
Haedwicke,  in  Young  y.  Peachy 
(1741),  2  Atk.  at  p.  257  ;  and 
per  James,  L.J.,  in  Fowkes  v. 
Pascoe,  supra. 

(p)  See  Bobinson  v.  Preston 
(1858),  4  Kay  &  J.  505  ;  Edwards 
V.  Fashion  (1712),  Pr.  Ch.  332  ; 
Lake  y.  Gibson  (1729),  1  Eq.  Cas. 
Abr.291;  Bone  y.  Pollard  (1851), 
24  Beav.  283. 

{q)  Lake  v.  Gibson,  supra ; 
Bigden  v.  Vallier  (1751),  3  Atk 
735. 
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But  if  one  pay  the  purchase-money  at  the  request  of  and  by     Art.  29. 
way  of  loan  to  the  person  in  whose  name  the  property  is  ' 

taken,  there  will  be  no  resulting  trust.  For  the  lender  did  not 
advance  the  purchase-money  as  purchaser  (r),  but  merely  as 
lender. 

Paragraph  (2). 

In  Standing  v.  Boivring  (s)  the  facts  were  as  follows  :  The  Evidence  of 
plaintiff,  a  widow,  in  the  year  1880  transferred  iS6,000  consols  b^'^flL" *° 
into  the  joint  names  of  herself  and  her  godson,  the  defendant. 
This  she  did  icith  the  express  intention  that  the  defendant,  in 
the  event  of  his  surviving  her,  should  have  the  consols,  but 
that  she  herself  should  retain  the  dividends  during  her  life. 
She  had  been  previously  warned  that  her  act  was  irrevocable. 
In  delivering  judgment.  Cotton,  L.J.,  said  :  "  The  rule  is  well 
settled,  that  where  there  is  a  transfer  by  a  person  into  his  own 
name  jointly  with  that  of  a  person  who  is  not  his  child,  or  his 
adopted  child,  then  there  is  'prima  facie  a  resulting  trust  for 
the  transferor.  But  that  is  a  presumption  capable  of  being 
rebutted,  by  showing  that,  at  the  time,  the  transferor  intended 
a  benefit  to  the  transferee ;  and  in  the  present  case  there  is 
ample  evidence  that  at  the  time  of  the  transfer,  and  for  some 
time  previously,  the  plaintiff  intended  to  confer  a  benefit,  by 
this  transfer,  on  her  late  husband's  godson." 

So,  in  Wheeler  v.  Smith  (t),  a  man  had  transferred  stock  into 
the  joint  names  of  himself  and  his  sister,  and  received  the 
income  during  his  life.  Here,  j^nma  facie,  there  was  a  resulting 
trust ;  yet,  on  the  evidence  of  letters  written  by  the  deceased, 
it  was  held  that  he  meant  Lis  sister  to  take  beneficially  by 
survivorship,  and  consequently  the  inference  of  a  resulting 
trust  was  rebutted. 

In  Crabb  v.  Crabb{u),  a  father  transferred  a  sum  of  stock  Advancement 
from  his  own  name  into  the  joint  names  of  his  son  and  of  a 
broker,  and  told  the  latter  to  carry  the  dividends  to  the  son's 
account.  The  father,  by  a  codicil  to  his  will  executed  subse- 
quently, bequeathed  the  stock  to  another ;  but  it  was  held  that 
the  son  took  absolutely.  The  Master  of  the  Eolls  said  :  "  If 
the  transfer  is  not  ambiguous,  but  a  clear  and  unequivocal  act, 

(r)  Aveling   v.    Knipe    (1815),  (1735),  Ambl.  264  ;    Standing  v. 

19  Ves.  441.  Bowring  (1885),  31  Ch.  D.  282  ; 

(s)  (1885)  31  Cli.  D.  282  ;   and  and    Batstone    v.    Salter    (1875), 

see  also  Fowlces  v.  Pascoe  (1875),  L.  R.  10  Ch.  431,  where  a  mother 

L.  R.  10  Ch.  343.  transferred  stock  into  the  joint 

(t)  (1860)  1  Gifl.  300.  names  of  herself,  her  daughter, 

(u)  (1834)  1  Myl.  &  K.  511  ;  and  her  son-in-law. 
and  see  also  Birch  v.  Blagrave 

T.  M 
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Rebutting 
evidence  of 
advancement. 


Surrounding 
circum- 
stances. 


as  I  must  take  it  on  the  authorities,  for  explanation  there  is 
no  place.  The  transfer  being  held  an  advancement,  nothing 
contained  in  the  codicil,  nor  any  other  matter  ex  post  facto, 
can  ever  be  allowed  to  alter  what  has  been  already  done."  In 
short,  a  resulting  trust  will  not  be  allowed  to  arise  merely 
because  a  donor  subsequently  changes  his  mind.  On  this 
ground  it  has  been  held  that  a  subsequent  decree  of  nullity  of 
marriage  does  not  rebut  the  presumption  of  advancement 
where  the  husband  had  transferred  property  into  the  name  of 
the  wife  {x). 

But  a  declaration  made  by  the  father  at  or  before  the  date  of 
the  purchase,  is  admissible  to  rebut  the  presumption,  although 
it  might  not  be  good  as  a  declaration  of  trust,  on  account  of 
its  not  being  reduced  into  writing.  For,  "as  the  trust  would 
result  to  the  father  were  it  not  rebutted  by  the  sonship 
as  a  circumstance  of  evidence,  the  father  may  counteract 
that  circumstance  by  the  evidence  arising  from  his  parol 
declaration  "  (2/). 

Surrounding  circumstances  may  also  tend  to  rebut  the  pre- 
sumption. Thus,  a  father,  upon  his  son's  marriage,  gave  him 
a  considerable  advancement,  having  several  younger  children 
who  had  no  provision.  He  subsequently  sold  an  estate,  but 
;£500  only  of  the  purchase-money  being  paid,  he  took  a 
security  for  the  residue  in  the  joint  names  of  himself  and  his 
said  son.  He  himself,  however,  received  the  interest,  and  a 
great  part  of  the  principal  without  any  opposition  from  the 
son,  as  did  his  executrix  after  his  death,  the  son  writing 
receipts  for  the  interest.  Under  these  circumstances  it  was 
held  that  the  son  took  nothing  ;  the  Lord  Chancellor  saying  : 
"Where  a  father  takes  an  estate  in  the  name  of  his  son,  it  is 
to  be  considered  as  an  advancement ;  but  that  is  liable  to  be 
rebutted  by  subsequent  acts.  So  if  the  estate  be  taken  jointly, 
so  that  the  son  may  be  entitled  by  survivorship,  that  is  weaker 
than  the  former  case,  and  still  depends  on  circumstances. 
The  son  knew  here  that  his  name  was  used  in  the  mortgage, 
and  must  have  known  whether  it  was  for  his  own  interest  or 
only  as  a  trustee  for  the  father ;  and  instead  of  making  any 
claim,  his  acts  are  very  strong  evidence  of  the  latter ;  nor  is 
there  any  colour  why  the  father  should  make  him  any  further 
advancement  when  he  had  so  many  children  unprovided 
for "  (z).     The   dictum   of  the   learned   Chancellor,  that   the 


(a;)  Bunhar  v.  Dunbar,  [1909] 
2  Ch.  639. 

{y)  Williams      v.       Williams 


(1863),  32  Beav.  370. 

(a)  Pole  V.  Pole  (1748),  1  Ves. 
Sen,  76  ;  Stoch  v.  MoAvoy  (1872), 
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presumption  may  be  rebutted  by  subsequent  acts,  cannot  be  Art.  29. 
taken  to  mean  subsequent  acts  of  the  father,  which  are  only 
admissible  against,  and  not  for,  him  (a) ;  but  must,  it  is 
apprehended,  refer  only  to  subsequent  acts  of  the  son  (and 
only  to  them  when  there  is  nothing  to  show  that  the  father 
did  actually  intend  to  advance  the  son  (6)),  or  to  subsequent 
acts  of  the  father  so  acquiesced  in  by  the  son,  as  to  raise  the 
presumption  that  the  son  always  knew  that  no  benefit  was 
intended  for  him.  It  is  also  to  be  remarked,  that  the  fact  of 
the  father  having  previously  made  provision  for  the  son, 
would  not  of  itself  h.&ve  been  sufficient  to  rebut  the  usual  pre- 
sumption, although,  taken  together  with  other  circumstances, 
it  was  a  strong  link  in  the  chain  (c). 

So,  where  a  man  directed  his  agent  to  invest  stock  in  the  where 
joint  names  of  himself  and  his  wife  in  trust  for  their  son,  ^f  sJogt'"""^' 
and  the  agent  made  the  investment  but  could  not  (owing  to  the  impossible 
Bank  of  England's    refusal)  fix  a  trust    on    it,  it  was  held  °f™^p°^y^'' 
that  any  claim  of  the  wife  was  rebutted,  and  that  the  trust 
being  incomplete  the  son  could  not  claim  either  {d). 

So  the  relationship  of  solicitor  and  client  between  the  son  Where  the 
and  the  parent,  has  been  considered  a  circumstance  that  will,  father's 
of  itself,  rebut  the  presumption  of  advancement  (e).  solicitor. 

Again,  a  sum   of  consols  was  vested  in  the  trustees  of  a  Augmenta- 
marriage  settlement   upon  the   usual  trusts.      The  husband  ^^°^ill 
directed  the  bankers  who  received  the  dividends  (and  paid  property, 
them  to  him  as  tenant  for  life  under  a  power  of  attorney  from 
the  trustees),  to  invest  an  additional  sum  of  £2,000  consols  in 
the  names  of  the  same  trustees,  so  that  they  might  receive  the 
dividends    as    before.      This    was   done,    and    the    husband 
received  the  income  of  the  whole  during  his  life.     No  notice 
of  the  new  investment  was  ever  given  to  the  trustees.     It  was 
held  that  there  was  no  resulting  trust  of  the  £1fiOO  to  the 
husband,   but  that   it   became   subject   to  the  trusts   of  the 
settlement  as  an  augmentation  of  the  trust  fund(/). 

In  Re  De  Visme  (</)  it  was  laid  down  that,  where  a  married  Whether 
woman  had,  out  of  her  separate  estate,  made  a  purchase  in  the  of  a^^rance " 

ment  by 

L.  E.  15  Eq.  55  ;  Bone  v.  Pollard  (c)  See     per     Lord     Lough-    married 

(1857),     24    Beav.     283;      and  bob.ov gb:,  BedingtonY.  Bedington  woman. 

Marshalv.  Crutwell  (1875),  L.  K.  (1794),  3  Eidge,  P.  C.  at  p.  190. 

20  Eq.  328.  (d)  Smith  v.  Warde  (1845),  15 

(a)  Bedington     v.     Bedington  Sim.  56. 

(1794),  3  Eidge,  P.  C.  at  p.  177.  (e)  Garrettv.  Wilkinson  (1848), 

(6)  8idmovih      v.      Sidmouth  2  De  G-.  &  Sm.  244,  sed  qucere. 

(1840),  2  Beav.  447  ;    Hepworth  (/)  Be  Curteis  (1872),  L.  E.  14 

v.  Hepworth  (1870),  L.  E.  11  Eq.  Eq.  217. 

10.  (g)  (1863)  2  De  G.  J.  &  S.  17. 

M  2 
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Art.  29.     name  of  her  children,  no  presumption  of  advancement  arose, 

inasmuch  as  a  mamecl  woman  was  under  no   obligation  to 

maintain  her  children.     This  case  was  followed  by  the  late  Sir 

George  Jessel,  M.E.,  in  Bcnnct  v.  Bcnnct{li),  where  a  mother 

was  entitled  to  property  under  the  Married  Women's  Property 

Act,  1870,  by  which  married  women  were  made  as  liable  an 

zvidoivs  for  the  maintenance  of  their  children.     The  Master  of 

the  Eolls,  however,  gave  it  as  his  opinion ,  that  the  presumption 

of    intention    to    advance    depended,  not  on  the  liability  to 

viaintain,  but  on  the  moral  obligation  on  the  part  of  a  father 

to  provide  a  provision  or  fortune  for  a  child  ;  and  that  there 

was  no  such  obligation  recognised  on  the  part  of  a  mother. 

If  that  be  so,  the  law  still  remains  the  same,  notwithstanding 

that  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict. 

c.  75),  renders  a  wife  as  liable  for  the  maintenance  of  her 

children  as  a  husband  is.     However,  it  is  conceived  that  the 

point  is  still  an  open  one,  as  Sir  George  Jessel's  judgment 

is   admittedly  in   direct  conflict  with  that  of  the  late  Vice- 

Chancellor    Stuart    in    Sayre     v.    Hughes  (t),    where    the 

presumption  of  intention  to  benefit  was  based  by  the  Vice- 

Ghancellor  rather  on  motive   than  on   duty.      His   lordship 

said  :  "  Maternal  ajfcction  as  a  motive  of  bounty  is  perhaps  the 

strongest  of  all,  although  the  duty  is  not  so  strong  as  in  the 

case  of  a  father,  inasmuch  as  it  is  the  duty  of  a  father  to 

advance  his  child.     That,  however,  is  a  moral  obligation,  and 

not  a  legal  one."     On  the  whole,  it  is  with  much  diffidence 

conceived  that  if  the  authorities  should  hereafter  come  under 

review,  the  views  of  the  late  Vice- Chancellor  Stuart   would 

be  found  to  have  as  much  to  be  said  in  their  favour  as  those  of 

Sir  George  Jessel.     Neither  judge  bases  the  presumption  on 

legal  obligation.     Both  admit  that  the  presumption  is  founded 

on  a  moral  presumption  of  intention.     But  if  so,  surely  there 

is  as  much  moral  presumption  of  an  intention  by  a  mother  to 

benefit  her  offspring  as  there  is  in  the  case  of  a  father.     And 

if  neither  law  nor  equity  imposes  any  obligation  on  a  father  to 

advance  his  child,  it  is  difficult  to  see  on  what  principle  an 

equity  judge  should  invent  an  imperfect  obligation  of  this  kind 

as  a  foundation  for  a  presumption  of  intention  to  benefit,  while 

at  the  same  time  rejecting  a  similar  moral  obligation  on  the 

part  of  a  wealthy  mother.     In  reason  and  in  custom,  there  is 

assuredly  as  much  obligation  on  the  part  of  a  mother  who  has 

(h)  (1879)  10  Ch.  D.  474.  to  be   the   same.     See   also   Be 

(i)  (1868)   L.    K.   5  Eq.    376.  Orme,  Evans  v.   Maxwell  (1883), 

This  was  the  case  of  a  widowed  50  L.  T.  51. 

mother,  but  the  principle  appears 
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the  command  of  money  to  benefit  her  children  with  it  as  there     Art.  29. 
is  in  the  case  of  a  father.     It  must  in  any  case  be  borne  in 
mind,  that  even  if  the  view  of  Jessbl,  M.K.,  be  the  correct  one, 
yet  if  it  be  proved  aliunde  that  the  mother  did  ii^  fact  intend  to 
benefit  her  offspring,  there  will  be  no  resulting  trust  {k). 

Although,  where  a  husband  purchases  property  in  his  wife's  Prima  facie 
name,  there  is  a  prima  facie  presumption  of  an  intention  to  of^re^ulting" 
advance  the  wife,  the  converse  does  not  hold  good.     Therefore,  trust  in 
if  property  is  purchased  in  the  name  of  the  husband  out  of  ^jfg  whose 
money  belonging  to  the  separate  estate  of  his  wife,  there  is  a  money  is 
presumption  of  a  resulting  trust  in  favour  of  the  wife,  which  husband's 
is,  of  course,  like  all  other  cases  of  resulting  trust,  capable  name, 
of  being  rebutted  by  parol  or  other  evidence  showing  that  it 
was  intended  to  be  a  gift.     It  was  formerly  thought  that  this 
presumption  only  applied  where  the  property  was  purchased 
with  the  wife's  capital,  and  not  where  it  was  purchased  with  her 
income.     But  in  the  more  recent  case  of  Mercicr  v.  Mercicr  {I) 
the  Court  of  Appeal  laid  it  down  that  there  is  no  such  inherent 
distinction   between  capital  and    income   except    in    degree. 
EoMBR,  L.J.,  said:  "  No  doubt,  in  certain  cases,  in  considering 
whether  a  gift  was  intended,  the  fact  of  the  money  having  been 
income  received  by  him  with  her  consent,  may  be  material  in 
respect   of   the    weight  of  evidence;  but  there   is   no  other 
distinction,  so  far  as  I  am  aware,  between  capital  and  income." 
In  short,  it  would  seem  that  where  there  is  no  evidence  one 
way  or  the  other,  a  resulting  trust  will  be  presumed  whether 
the  property  was  paid  for  out  of  capital  or  income  ;  but  that 
where  there  is  some   evidence   of    intention  to    benefit   the 
husband,  then  the  fact  that  the  payment  was  made  out  of 
income  will,  to  some  extent,  support  that  evidence. 

With  regard  to  the  presumption  of  advancement  in  favour  of  Advancement 
persons  to  whom  the  purchaser  stands  in  loco  parentis,  it  has  ^^J  P^'^ons 
been   held   that   the    j^resumption    arose    in  the  case  of  an  parentis. 
illegitimate  child  {m),  a  grandchild  ichen  the  father  was  dead  (n), 
and  the  nephew  of  a  wife,  who  had  been  practically  adopted 
by  the  husband  as  his  child  (o).     But  it  would  seem  that  the 
person   alleged    to    have    been    in    loco  parentis   must    have 
intended  to    put    himself    in    the    situation  of    the    person 

(h)  Beecher   v.    Major   (1865),  (1858),  4  Kay  &  J.  152. 

2  Drew.  &  Sm.  431.  {n)  Ebrand  v.  Dancer  (1680), 

(l)  [1903]  2  Ch.  98.  2  Ch.  Cas.  26. 

(m)  Beckford       v.       Beckford  (o)  Currant    v.    Jago    (1844), 

(1774),    Lofft.    490 ;     Kilpin    v.  1  Coll.   C.    C.   261  ;    and  see  Be 

Kilpin  (1834),    1   Myl.   &  K.   at  Howes,  Howse  v.  Piatt  (1905),  21 

p.  542,  sec?  qucere  Soar  v.  Foster  T.  L.  R.  501,  the  case  of  a  nieoo. 
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Art.  29.      described  as  the  natural  father  of  the  child  with  reference  to 

those  parental   offices  and  duties  which    consist    in  makinf/ 

2>ivvision  for  a  child.  The  mere  fact  that  a  grandfather  took 
care  of  his  daughter's  illegitimate  child  and  sent  it  to  school, 
has  been  held  to  be  insufficient  to  raise  the  presumption, 
Page-Wood,  V.-C,  saying  :  "  I  cannot  put  the  doctrine  so  high 
as  to  hold  that  if  a  person  educate  a  child  to  whom  he  is  under 
no  obligation  either  morally  or  legally,  the  child  is  therefore  to 
be  provided  for  at  his  expense  "  (j)). 


Art.  30. — To  ivhom  ProperUj  results. 

(1)  Where  a  resulting  trust  arises  under  an 
instrument  inter  rivos,  the  beneficial  interest  results  to 
the  settlor  himself  (<;').  Where  the  instrument  is  a 
will,  the  property  results  to  the  heir  or  devisee  of  the 
testator  if  real  estate,  or  to  the  residuary  legatees  or 
next  of  kin  if  personal  estate  (r),  vs^hether  the  will 
contains  a  direction  for  conversion  or  not  (s). 

(2)  Provided  that  where,  on  the  true  interpretation 
of  the  instrument,  property  is  first  given  to  A. 
absolutely,  and  then  trusts  are  engrafted  or  imposed 
on  that  absolute  interest  which  fail,  the  property  results 
to  A.  absolutely  to  the  exclusion  of  the  donor  or  the 
testator's  residuary  devisees,  legatees,  heir,  or  next  of 
kin  (i). 

(3)  Where  a  resulting  trust  has  once  arisen  under 
an  instrument  which  directs  a  conversion,  and  the 
person  to  whom  it  results  dies  before  getting  it  in ; 
then  as  between  his  real  and  personal  representatives 
it  devolves  (whether  actually  converted  at  the  date  of 

(p)  Tucher  v.  Burrow  (1865),  Lead.   Cas.    (8th   ed.)  394,   and 

2  Hem.  &  M.  515  ;  and  see  per  cases  there  cited. 

Jbssel,  M.E.,  Bennet  v.  Bennet  (s)  Curteis  v.  Wormald  (1878), 

(1879),  10  Ch.  D.,  p.  477.  10    Ch.    D.     172;     Aokroyd    v. 

{q)  Symes    v.    Hughes    (1870),  Smithson,  supra. 

L.    R.    9    Eq.    475  ;     JDavies   v.  (t)  Lassence  v.  Tierney  (1849), 

Otty  (1865),  35  Beav.  208.  1   Mac.   &  G.   551  ;    Hancock  v. 

(r)  AolcroydY.8mithson  (1780),  Watson,  [1902]  A.  C.  14. 
1  Bro.  C.  C.  503,   1  Wh.  &  Tu. 
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his  death  or  not)  as  if  it  were  actually  converted,  unless     Art.  30. 
the  trust  for  conversion  has  wholly  failed  [u). 

Pabageaph  (1). 

By  a  marriage  settlement,  real  estate  of  the  husband,  and  Resulting 
personal  estate  of  the  wife,  are  vested  in  trustees,  in  trust  for  carriage" 
the  husband  for  life,  with  remainder  in  trust  for  the  wife  for  settlement. 
life,  with  remainder  upon  the  usual  trusts  in  favour  of  the 
issue  of  the  marriage,  without  any  gift  over  in  default  of  issue. 
Upon  the  death  of  the  wife  without  issue,  the  real  estate  will 
result  to  the  husband ;  and  similarly  on  the  death  of  the  husband 
without  issue,  the  personal  estate  will  result  to  the  wife. 

A.  by  his  will  gives  his  real  estate  unto  and  to  the  use  of  Resulting 
trustees,  and  his  personal  estate  to  them   absolutely,  upon  ^jif^hele'^ 
trust  for  certain  persons  for  life,  with  an  ultimate  remainder  no  conversion 
in  trust  for  the  testator's  two  nephews  B.  and  C.  as  tenants    "'^'^^^  " 
in  common.     B.  dies  in  the  testator's  lifetime.     His  share  of 
the  real  estate  will  result  to  the  testator's  heir  or  residuary 
devisee,  and  his  share  of  the  personalty  to  the  testator's  next 
of  kin  or  residuary  legatees. 

The  preceding  examples  speak  for  themselves,  and  require  Resulting 
no  comment.  But  the  following  case  presents  at  first  sight  *™  ^eraixDn'' 
more  difficulty.  A  testator  devises  real  estate  to  trustees,  directed. 
upon  trust  to  sell  and  divide  the  proceeds  between  his  nephews 
B.  and  C.  If  B.  should  die  in  the  testator's  lifetime,  his 
share  of  the  proceeds  of  the  sale  will  lapse,  and  result  to  the 
testator's  heir  or  residuary  devisee,  and  not  to  his  next  of 
kin  or  residuary  legatees,  although  it  is  pure  personalty. 
The  principle  from  which  this  proceeds  (settled  by  the  leading 
case  of  Ackroyd  v.  Smithson  (x) )  is,  that  conversion  directed 
by  a  will  is  presumed  to  be  only  intended  for  the  purposes 
therein  expressed ;  and  so  far  as  these  purposes  fail,  equity 
presumes  that  the  testator  did  not  intend  to  rob  his  heir  of 
property  which,  but  for  those  objects,  would  have  been  his, 
and  to  give  such  property  to  his  next  of  kin,  whose  only 
possible  ground  of  claim  arises  from  the  fact  that  the  testator's 
expressed  intentions  have  been  disappointed.  Moreover,  this 
presumption  is  not  even  rebutted  by  a  declaration  that  the 

(u)  Tie    Bicherson,    Scales    v.  Be  Lord   Grimfhorpe,  Beckett  v. 

Heyhoe  [1892]  1  Cli.  379  ;  Ourteis  Lord   Grimthorpe,   [1908]   2    Ch. 

V.  TformaJd  (1878),  10  Ch.D.  172;  675. 

Coqan     v.     Stephens    (1835),    5  (x)  (1780)    1   Bro.   C.   C.  503, 

L    J.  (N.  s.)  Ch.  17  ;    Clarice  v.  1  Wh.  &  Tu.  Lead.  Cas.  (8th  ed.) 

Franldin  (1858),  4  Kay  &  J.  257  ;  394. 
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Art.  30.      proceeds  of  the  sale  of  realty  are  to  be  personalty  for  aU  P'"'- 
•  poses  (y),  the  latter  words  being  construed  as  all  purposes  of 

the  ivill. 

The  question  was  explained  with  his  customary  lucidity  by 
the  late  Sir  Gbokge  Jessbl  in  the  case  of  Curteis  v. 
Wormald  (z).  There  personal  estate  had  been  bequeathed 
upon  trust  to  purchase  real  estate,  which  was  to  be  held  on 
trusts  some  of  which  eventually  failed.  It  was  held  that 
land,  purchased  before  the  failure,  resulted  in  favour  of  the 
testator's  next  of  kin,  and  not  his  heir.  The  Master  of  the 
Kolls,  in  giving  judgment,  after  stating  the  facts,  said  :  "  The 
limitations  took  effect  to  a  certain  extent,  and  then,  by  reason 
of  the  failure  of  issue  of  the  tenants  for  life,  the  ultimate 
limitations  failed,  and  there  became  a  [resulting]  trust  for 
somebody.  Now  for  whom  ?  According  to  the  doctrine  of 
the  court  of  equity,  this  kind  of  conversion  is  a  conversion 
for  the  purposes  of  the  will,  and  does  not  affect  the  rights  of 
the  persons  who  take  by  law  independent  of  the  will.  If, 
therefore,  there  is  a  trust  to  sell  real  estate  for  the  purposes 
of  the  will,  and  the  trust  takes  effect,  and  there  is  an  ultimate 
beneficial  interest  undisposed  of,  that  undisposed-of  interest 
goes  to  the  heir.  If,  on  the  other  hand,  it  is  a  conversion 
of  personal  estate  into  real  estate,  and  there  is  an  ultimate 
limitation  which  fails  of  taking  effect,  the  interest  which  fails 
results  for  the  benefit  of  the  persons  entitled  to  the  personal 
estate ;  that  is,  the  persons  who  take  under  the  Statute  of 
Distributions  as  next  of  kin  (a).  Their  right  to  the  residue  of 
the  personal  estate  is  a  statutory  right  independent  of  the 
will." 

Paeageaph  (2). 

Rule  in  This  principle,  usually  known  as  the  rule  in  Lassence  v. 

I'lerney".  ^'  Tiemey  (b),  is  well  exemplified  by  the  more  recent  case  of 
Hancock  v.  Watson  (c).  There  a  testator  directed  his  estate 
to  be  divided  into  five  portions  and  then  said  "to  S.  D.  I  give 
two  of  such  portions."  He  then  directed  that  the  two  portions 
given  to  S.  D.  should  remain  in  trust  for  her  for  life,  and 
after  her  decease  for  her  children  upon  attaining  twenty-five 
if  sons,  or  upon  attaining  twenty-one  or  marrying  in  the 
case  of  daughters,  "  but  in  default  of  any  such  issue  "  there 

iy)  Shallcross  Y.  Wright  (1850),  (a)  Cogan  v.   Stephens  (1835), 

12  Beav.  505  ;    Taylor  v.  Taylor  5   L.    J.    (N.    s.)    Ch.    17  ;     Lord 

(1853),  3  De.  G.   M.   &  G.  190 ;  Bective    v.    Hodgson    (1864),    10 

and    see    also    Fiteh    v.     Weber  H.  L.  Gas.  656. 
(1848),  6  Hare,  145,  (b)  (1849)  1  Mac.  &  G.  551. 

(2)  (1878)  10  Ch.  D.  172.  (e)  [1902]  A.  C.  14. 


To  Whom  Peoperty  Eesults.  169 

was  a  gift  over  to  the  children  of  C. : — Held,  that,  the  limita-     Art.  30. 

tions  after  the  Kfe  estate  to  S.  D.  being  void  for  remoteness, 

the  original  gift  to  her  remained  intact  and  passed   to  her 

representatives  and  did  not  go  to  the  testator's  next  of  kin 

under    a    partial    intestacy.     Lord    Davey    said :    "In    my 

opinion  it   is  well-settled  law  that  if  you  find  an   absolute 

gift  to  a  legatee  in  the  first  instance,  and  trusts  are  engrafted 

and  imposed  on  that  absolute  interest  which  fail,  either  from 

lapse  or   invalidity  or  any  other   reason,  then  the  absolute 

gift  takes   effect   so    far   as   the    trusts   have   failed,   to   the 

exclusion  of  the  residuary  legatee  or  next  of  kin,  as  the  case 

may  be.     Of  course,  as  Lord  Cottbnham  has  pointed  out  in 

Lassence  v.  Tierney  (d),  if  the  terms  of  the  gift  are  ambiguous, 

you  may  seek  assistance  in  construing  it — in  saying  whether 

it  is  expressed   as   an   absolute  gift  or  not — from  the  other 

parts   of   the   will,  including  the   language  of  the  engrafted 

trusts.     But  when  the  Court  has  once   determined  that  the 

first  gift  is  in  terms  absolute,  then  if  it  is  a  share  of  residue 

(as  in  the  present  case)  the  next  of  kin  are  excluded  in  any 

event.     In  the  present  case  I  cannot  feel  any  doubt  that  the 

original  gift  of  two-fifths  of  the  residuary  estate  to  S.  D.  was 

in  terms  an  absolute  gift  to  her.     The  testator  uses  the  words 

'  I  give '  and  speaks  of  the  shares  subsequently  as  '  allotted  '  to 

her.     Mr.  Levett  contended  that  there  are  words  in  the  will 

which  confine  her  interest  in  the  allotted  portions  to  her  life. 

But  that  is  not  what  the  testator  has  said ;  he  has  directed 

that  during  her  life  she  shall  have  only  the  income  of  her 

share   for  her   separate   use   without  power   of   anticipation. 

But  that  is  quite  consistent  with  a  power  to  dispose  of  the 

capital  after  her  death,  so  far  as  it  should  not  be  exhausted 

by   the   trusts    declared    of   it,    and   with   the   right   of    her 

representatives   to    claim   it.     In   other    words,   as    between 

herself   and  the   estate,  there   is   a   complete  severance  and 

disposition  of  her  share  so  as  to  exclude  an  intestacy,  though 

as  between  herself  and  the  parties  taking  under  the  engrafted 

trusts  she  takes  for  life  only  "(e). 

So  where  there  is  a  gift  to  A.  for  life  with  remainder  to  Gift  over  to 

his  children,  with   a  proviso  that  if   any  child   dies  in  A.'s  }g™t°^ 

lifetime  then  the  property  shall  go  to  the  issue  of  that  child,  death  before 

the  original  gift  to  a  child  of  A.  remains  absolute  if  he  dies  p^^od'^does 

in  A.'s  lifetime  without  issue  (f).     Similarly  where  there  is  a  not  take 

effect  if 

(d)  (1849)  1  Mao.  &  G.  551.  (/)  Smitlier  r.    Willoch  (1804),    wfthout 

(e)  See  also  Kellett  v.   Kellett      9  Ves.  233  ;  Hodgson  v.  Smithson  issue 
(1868),  L.  R.  3  H.  L.  160.  (1856),  8  De  G.  M.  &  G.  604. 
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Gift  to  a 
class  or  such 
of  them  as 
shall  survive 
A.  goes  to 
all  if  none 
survive  A. 


Rule  equally 
applicable 
to  settle- 
ments inter 
vicos. 


Initial 
cliiEcuIty  in 
all  these 
cases  is  to 
determine 
whether  the 
gift  over  is 
a  divesting 
gift  or  a 
gift  in 
remainder. 


devise  to  A.  in  fee,  with  an  executory  limitation  over  to  B. 
fur  life  if  A.  dies  without  issue,  the  fee  remains  in  A.,  subject 
to  letting  in  B.'s  life  estate  (g). 

Again,  a  bequest  to  several,  or  to  a  class,  "  or  to  such  of  them 
as  shall  be  living  at  "  the  period  of  distribution  or  any  other 
specified  time,  is  a  vested  gift  to  all,  subject  to  being  divested 
for  the  benefit  of  those  living  at  the  time  indicated.  Conse- 
quently, if  7ione  survive,  the  original  vested  gift  will  remain 
intact,  and  all  will  be  held  to  have  taken  as  tenants  in 
common  (h).  A  testatrix  bequeathed  all  her  estate  except  two 
specified  sums  to  her  sister  B.,  and  added  the  words  "  I  would 
wish  my  money  to  be  divided  in  equal  shares  after  my  sister's 
death  between  my  sister  G.  and  my  niece  H.,  should  they 
survive  her."  G.  and  H.  both  predeceased  B. : — Held,  by  the 
Court  of  Appeal  in  Ireland,  that  B.  took  an  absolute  interest 
which,  though  liable  to  be  divested  if  G.  and  H.  survived  her, 
became  indefeasible  on  her  surviving  them  (i). 

So,  in  Crazier  v.  Crazier  {k),  a  testator  had  given  all  his 
residue  to  his  wife,  "  and  after  her  death  to  be  equally  divided 
to  the  children,  should  there  be  any."  There  were  no  children, 
and  the  court  held  that  the  wife  took  absolutely.  The  rule 
equally  applies  where  there  is  an  absolute  gift  by  will  which 
is  afterwards  settled  by  a  codicil  (I) . 

The  rule  is  not  confined  to  wills.  Thus,  where  on  the 
marriage  of  his  daughter  a  father  settled  £800  on  her  and 
her  children,  it  being  held  that  on  the  true  construction  of  the 
settlement  he  gave  her  the  £800  on  condition  of  its  being  settled, 
it  followed  that  on  her  death  without  issue  the  £800  resulted 
to  her  estate  and  not  to  the  father  (m). 

In  all  these  cases,  however,  the  initial  difficulty  must  be 
borne  in  mind  of  determining  whether,  on  the  true  interpreta- 
tion of  the  instrument,  there  really  was  an  absalute  gift  after- 
wards partially  divested,  or  whether  all  that  the  legatee  was 
intended  to  take  was  the  restricted  interest.  Of  course,  where 
the  gift  is  by  a  will,  and  the  partial  divesting  is  by  a  codicil, 
there  is  no  difficulty  (n),  nor  where,  as  in  Hancack  v.  Watson, 
supra,  there  are  clear  words  of  gift  and  allotment.     But  there 


{g)  Gatenby  v.  Morgan  (1876), 
1  Q.  B.  D.  685. 

(h)  Browne  v.  Lord  Kenyan 
(1818),  3  Madd.  410  ;  Sturgess  v. 
Pearson  (1819),  4  Madd.  411  ; 
Belle  v.  Slack  (1836),  1  Keen, 
238  ;  He  Sanders's  Trusts  (1866), 
L.  R.  1  Eq.  675 ;  Marriott  v. 
Ahell  (1869),  L.  R.  7  Eq.  478. 


(i)  Monek  v.  Croker,  [1900]  1 
Ir.  R.  56. 

{k)  (1873)  L.  R.  15  Eq.  282. 

(?)  Be  Wilcock,  Kay  v.  Dew- 
hiirst,  [1898]  1  Ch.  95. 

(m)  Doyle  v.  Cream,  [1905]  1 
Ir.  R.  252. 

(m)  Norman  v.  Kynaston 
(1861),  3DeG.  E.  &  J.  29. 
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are  numerous  cases  on  the  border  line  which  nothing  but  Art.  30. 
verbal  criticism  of  the  particular  instrument  will  solve  ;  and, 
as  was  said  in  Lassence  v.  Tierney(o),  "in  the  case  of  a  will 
containing  such  a  disposition,  the  intention  of  the  testator  is 
to  be  collected  from  the  whole  will,  and  not  from  words  which, 
standing  alone,  would  constitute  an  absolute  gift.  In  this 
connection,  in  doubtful  cases,  the  subsequent  disposition  of 
the  subject-matter  of  the  gift  in  every  possible  event  which 
can  arise,  forms  an  important  consideration  in  putting  a 
construction  on  the  instrument ;  such  a  disposition  being 
apparently  inconsistent  with  the  intention  of  giving  an 
absolute  interest  in  the  first  instance  "  (p). 

Parageaph  (3), 

It  is  frequently  an  important  question  as  to  what  nature  How  the 
property  directed  to  be  converted  assumes  in  the  hands  of  P^^^°^ '° 
persons  to  whom  it  results.  For  instance,  if,  by  a  will,  real  verted  pro- 
estate  be  directed  to  be  sold,  and  is  actually  sold,  and  the  fJoi^ig  [^^^"^'^ 
trusts  as  to  one  moiety  of  the  proceeds  fail,  that  moiety  will 
of  course  result  to  the  testator's  heir.  But  the  question  then 
arises,  does  it  become  in  his  hands  real  or  personal  estate  ? 
That  is  to  say,  in  the  event  of  Ids  death  before  he  receives  it, 
does  it  devolve  on  his  heir  or  his  next  of  kin  ?  At  one  time  it 
was  considered  that  there  was  a  difference,  as  to  this,  between 
a  resulting  trust  of  converted  realty  and  a  resulting  trust  of 
converted  personalty.  It  was  thought  that  as  to  the  former, 
where  a  sale  of  realty  was  necessary  for  carrying  out  the 
subsisting  trusts  of  a  will,  that  which  resulted  to  the  heir  was 
retained  by  him  as  personalty,  and  on  his  death  devolved  as 
such.  So  far,  that  is  still  the  law.  But  it  was  also  considered 
that  wherever  personal  estate  directed  to  be  converted  into 
land  resulted  to  next  of  kin,  they  held  it  as  personalty, 
although  it  came  to  them  in  the  form  of  land  {q).  This  view 
was,  however,  scouted  by  Jessel,  M.E.,  and  finally  overruled 
by  the  Court  of  Appeal,  in  the  case  of  Curteis  v.  Wormald  (?•). 
The  Master  of  the  Eolls  said  :  "  Then  the  next  question  which 
arises  is,  how  does  the  heir-at-law  in  the  first  case,  or  the  next 
of  kin  in  the  second,  take  the  undisposed-of  interest  ?     The 

(o)  (1849)  1  Mac.  &  G.  551.  Waters  (1857),  26  L.  J.  Ch.  624  ; 

(p)  Examples  will  be  found  in  and  Harris  v.  Newton  (1877),  46 

Buoker   v.    Seholefield    (1862),    1  L.  J.  Ch.  268. 
Hem.    &    M.    36;     Gomperts   v.  (g)  Head     v.     Oodlee     (1859), 

Oomperte  (1846),  2  Ph.  107  ;   Se  Johns.  536  (overruled). 
Richards,     Williams    v.     Gorvin  (r)  (1878)  10  Ch.  D.  172. 

(1883),  50  L.  T.  22  ;    Waters  v. 
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Immaterial 
that  property 
not  actually 
converted 
if  it  ought 
to  be. 


answer  is  he  takes  it  as  lie  finds  it.  If  the  heif-at-law  becomes 
entitled  to  it  in  the  shape  of  personal  estate,  and  dies,  there  is 
no  equitable  reconversion  as  between  his  real  and  personal 
representatives ;  and  consequently  his  executor  takes  it  as 
part  of  his  personal  estate.  On  the  other  hand,  if  the  next  of 
kin,  having  become  entitled  to  a  freehold  estate  [under  a 
resulting  trust  of  converted  personalty],  dies,  there  is  no  equity 
to  change  the  freehold  estate  into  anything  else  on  his  death. 
It  will  go  to  the  devisee  of  the  real  estate,  or  to  the  heir-at- 
law  if  he  has  not  devised  it,  and  will  pass  as  real  estate." 
And  Jambs,  L.J.,  in  the  Court  of  Appeal,  said  :  "  With  all 
deference  to  the  judgment  of  Lord  Hatherlby  in  Head  v. 
Godlee  (s),  it  is  impossible,  I  think,  to  arrive  at  any  other  con- 
clusion than  that  at  which  the  Master  of  the  Rolls  has  arrived. 
It  was  settled  by  Cogan  v.  Stephens  (t),  that  what  was  the  right 
rule  as  between  the  real  and  personal  estates  where  land  was 
directed  to  be  sold,  was  also  the  right  rule  as  between  the  two 
estates  in  the  case  where  money  was  directed  to  be  laid  out  in 
the  purchase  of  land.  .  .  .  The  same  principle  applies  in  both 
cases,  which  is  this,  that  where  you  trace  property  into  a  man, 
there  is  no  equity  between  his  different  classes  of  representa- 
tives as  to  altering  the  position  in  which  that  property  is.  If 
it  is  money  arising  from  the  sale  of  land,  it  remains  money ; 
that  is  to  say,  the  heir-at-law  of  .the  person  who  has  become 
beneficially  entitled  to  it  as  heir-at-law,  has  no  right  to  have 
it  reconverted  into  land.  If  it  is  land  purchased  under  a 
direction  to  invest  in  land,  the  persons  interested  in  the 
personal  estate  of  the  persons  who  have  become  entitled  to  it 
as  next  of  kin,  have  no  right  to  have  it  reconverted  into 
money." 

The  broad  statement  by  Jessel,  M.R.,  in  Curteis  v. 
Woriiiald  (quoted  in  the  last  illustration),  that  the  party  to 
whom  property  results  "takes  it  as  he  finds  it,"  is  apt  to 
mislead  the  unwary.  It  would  be  more  accurate  to  say 
that  he  takes  it  as  he  ought  to  find  it.  That  is  to  say,  if  the 
trust  for  conversion  wholly  fails,  he  takes  it  as  unconverted  (w) ; 
but  if  it  only  partially  fails,  then,  as  the  conversion  dates 
from  the  death  of  the  testator  (even  though  it  is  directed  to 
be  made  at  a  future  date  {x) ),  he  takes  it  as  converted,  and  it 
devolves  accordingly,  notwithstanding  that   in  point  of  fact 


(s)  (1859)  Johns.  536.  Cli.  675. 

(t)  (1835)  5L.  J.  (n.  s.)  Ch.  17..        {x)  Clarke  v.  Franklin  (1858), 

(tt)  lie  Lord  Grimthorpe,  Beckett  4  Kay  &  J.  257. 
V.    Lord    Grimthorpe,    [1908]   2 
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the  conversion  is  not,  as  it  ought  to  be,  carried  out  in  accord-  Art.  30. 
ance  with  the  trust  (2/).  A  learned  reviewer  of  a  previous 
edition  of  this  work  stated  that  he  could  not  agree  that  this 
view  applied  to  personal  estate  directed  to  be  converted ; 
and  he  contended  that  it  was  restricted  to  real  estate 
directed  to  be  sold  (z).  With  great  respect,  however,  and 
after  full  consideration,  the  present  writer  still  remains  of 
opinion  that  the  decision  of  the  late  Mr.  Justice  Chitty  in 
Re  Richerson,  Scales  v.  Heyhoe  {y),  is  as  applicable  to  personal 
estate  as  to  real  estate. 

It  must  be  pointed  out  that  precisely  the  same  rule  applies  Same  rules 
where  property  results  on  failure  of  trusts  created  by  instru-  fnsta-'uments° 
ments  inter  vivos.     As    has   been   pointed   out   above,   such  i^t^''  '•«■»«• 
property  results  to  the  settlor  in  the  first  instance ;  but  the 
character  in  which  he  retains  it  is  determined  by  precisely 
the  same  principles  as  have  been  indicated  in  the  last  illus- 
tration.    That   is  to   say,   if   the   conversion   ought  to   take 
place,  that  which  results  is  retained  in  its  converted   form, 
notwithstanding    that   the    actual    conversion    may   not    be 
carried  out  until  after  the  settlor's  death.     But  where  there 
has  been  a  total  failure  of  the  objects  for  which  conversion 
was   directed,   it   results    to   the   settlor   in   its   unconverted 
form,  and  so  devolves. 

Thus  in  Re  Lord  Grimthorpe,  Beckett  v.  Lord  Grimtlioijx  (a), 
land  was  settled  on  the  settlor  for  life  and  then  in  trust  for 
sale,  the  purchase-money  to  be  held  upon  certain  trusts  for 
his  widow  and  issue,  with  an  ultimate  trust  in  default  of  widow 
and  issue  for  himself  absolutely.  He  died  without  leaving 
a  widow  or  issue,  having  devised  the  lands  to  certain  uses.  It 
was  held  by  the  Court  of  Appeal,  that,  as  there  was  no  longer 
any  enforceable  trust  for  sale,  the  property  resulted  to  the 
settlor  and  passed  under  his  will  as  land.  Cozens-Haedy, 
M.E.,  said :  "  The  property  could  not  be  sold  until  after  the 
settlor's  death.  At  the  very  moment  that  the  trustees  came 
into  possession,  and  when  alone  any  duty  or  power  was  vested 
in  the  trustees,  there  was  no  enforceable  trust ;  for  I  think  it 
is  well  settled  that  as  between  the  executors  and  the  heir,  or 
putting  it  more  generally,  between  the  real  and   personal 

(y)  Be    Bicherson,     Scales    v.  Wewdigate  (1817),    2    Mer.    521. 

Hoyhee,   [1892]   1  Ch.   379,  and  For  cases  where  there  was  an 

cases  there  cited.  enforceable  trust,   see  Att.-6en. 

(«)  Law  Notes,  June,  1894.  v.  Hubbiiok  (1884),  13  Q.  B.  D. 

{a)  [1908]  2  Ch.  675  ;    and  see  275,.     and     Clarke    v.    Franklin 

also  Davenport  v.  Goltman  (1842),  (1858),  4  Kay  &  J.  257. 
12  Sim.  at  p.  610,  and  Stead  v. 
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Art.  30.  representatives  of  a  deceased  person,  there  is  no  equity.  .  .  . 
If  there  was  no  enforceable  trust  for  sale,  the  property  is,  to 
use  a  phrase  which  is  commonly  found  in  some  of  the 
old  authorities,  '  at  home.'  It  was  real  estate  de  facto,  and 
the  court  will  not,  in  favour  of  the  personal  representative 
and  as  against  the  real  representative,  convert  it  into  money." 
Mere  power  The  reader  must  be  warned  that  a  mere  power  to  convert, 

as  distinguished  from  an  imperative  trust,  does  not  effect 
any  conversion  (&).  But  if  it  be  exercised,  the  property  will 
then  be  converted  as  from  the  date  of  the  sale  (c),  unless  there 
be  a  trust  declared  of  the  proceeds  sufficient  to  reconvert  it  (d), 
which  is  always  a  question  of  construction  (e).  Where  the 
court  rightly  directs  a  sale  (which  is  not  otherwise  directed) 
the  property  is  converted  from  the  date  of  the  order  (/). 

(6)  Fletcher       v.       Ashburner  Ch.  601. 

(1779),  1  Bro.  C.  C.  497,  1  Wh.  &  («)  Where  there  is  a  trust  to 

Tu.  Lead.  Gas.  (8th  ed.)  347.  re-invest  the  proceeds  in  real  or 

(c)  Be    Dyson,     Ohallinor    v.  leasehold    estate,    see    Be    Bird, 
Sykes,  [1910]  1  Ch.  750.  Pitman  v.  Pitman,  [1892]  1  Ch. 

(d)  De  Beauvoir  v.  De  Beauvoir  279. 
(1852),  3  H.  L.  Gas.  524  ;   Green-  (/)  Burgess  v.  Booth,  [1908]  2 
way  V.  Oreenway  (1860),  29  L.  J.  Gh.  648. 
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Art.  31. — Constructive  Trusts  of  Profits  made  bij  Persons 
in  Fiduciary  Positions. 

Where  a  person  has  the  management  of  property, 
either  as  an  express  trustee,  or  as  one  of  a  succession 
of  persons  partially  interested  under  a  settlement,  or 
as  a  guardian,  or  other  person  clothed  with  a  fiduciary 
character,  he  is  not  permitted  to  gain  any  personal 
profit  by  availing  himself  of  his  position  ;  and  he  will 
be  a  constructive  trustee  of  any  profit  so  made  for 
the  benefit  of  the  persons  equitably  entitled  to  the 
property. 

In  the  leading  case  of  Keech  v.  Sandford  (a),  a  lessee  of  Trustee 
the  profits  of  a  market  had  devised  the  lease  to  a  trustee  for  p"4"to  ^ 
an    infant.      On    the   expiration   of  the   lease,   the   trustee  himself. 
applied  for  a  renewal;  but  the  lessor  would  not  renew,  on 
the  ground  that  the  infant  could  not  enter  into  the  usual 
covenants.     Upon  this,  the  trustee  took  a  lease  to  himself  for 
his  own  benefit.     It,  was  however,  decreed  by  Lord  King,  that 
he  must  hold  it  in  trust  for  the  infant ;  his  lordship  saying  : 
"If  a  trustee,  on  the  refusal  to  renew,  might  have  a  lease 
to  himself,  few  trust   estates  would   be  renewed  to   cestuis 
que   trusts."      The   same   principle   is  equally   applicable   to 

(a)  (1726)   Sel.   Cas.   Ch.    61  ;  v.  Lulham  (1885),  53  L.  T.  9  ; 

Fitngibbon  v.  Scanlan  (  1813),  1  and  Be  Biss,  Biss  v.  Biss,  [1903] 

Dow,  261  ;    and  see  Be  Morgan,  2    Ch.    40,    where    the    whole 

Pillgrem  v.  Pillgrem  (1881),   18  subject  is  elaborately  discussed. 
Ch.  D.  93  ;   Be  Lulham,  Brinton 
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Art.  31. 


Tenant  for 
life  of 
leaseholds 
renewing  to 
himself. 


Fiduciary 
lessee  pur- 
chasing the 
reversion 
expectant  on 
the  lease. 


Renewals  of 
leases  by 
partial 
owners 
other  than 
tenants  for 
life. 


renewals  by  the  husband  or  wife  of  a  person  in  a  fiduciary 
position  (5). 

So  also  a  tenant  for  life  of  leaseholds  (even  though 
they  be  held  under  a  mere  yearly  tenancy  (c) ),  who  claims 
under  a  settlement,  cannot  renew  them  for  his  own  sole 
benefit.  For  he  is  not  permitted  to  avail  himself  of  his 
position  as  the  person  in  possession  under  the  settlement, 
to  get  a  more  durable  term,  and  so  to  defeat  the  probable 
intentions  of  the  settlor  that  the  lease  should  be  renewed 
for  the  benefit  of  all  persons  claiming  under  the  settle- 
ment {d). 

In  the  case  of  Longtonv.  Wilsby{e),  Stirling,  J.,  is  reported 
to  have  said  that  the  above  cases  must  be  restricted  to  leases 
where  there  was  a  right  of  renewal  either  by  custom  or 
contract ;  but  it  has  more  recently  been  pointed  out  by 
Wareington,  J.  (/),  that  this  is  an  obvious  mistake,  and  that 
the  learned  judge  was  only  referring  to  the  purchase  of 
reversions  on,  and  not  to  the  renewal  of,  leases. 

Whether  a  trustee  or  other  fiduciary  person  is  equally 
precluded  from  purchasing  the  reversion  expectant  on  a 
lease  of  which  he  is  trustee,  is  a  more  difficult  question. 
The  answer  seems  to  be  that  he  is  not  (g),  unless  the  lease  is 
one  which  is  renewable  by  contract,  or  if  not  renewable  by 
contract  there  has  been  such  a  long-standing  custom  of 
granting  renewals  as  to  lead  to  the  inference  that  a  renewal 
would  be  highly  probable  (li). 

In  the  ease  of  renewals  of  leases  by  trustees  or  tenants  for 
life,  the  presumption  against  the  validity  of  the  renewal  for 
the  sole  benefit  of  the  party  renewing,  is  absolute  and 
irrebuttable  (i).      But  when  we  come  to  consider  renewals  by 


(6)  Ex  parte  Grace  (1799),  1 
Bos.  &  P.  376 ;  explained  in 
Be  Biss,  Biss  v.  Biss,  [1903]  2 
Ch.  40,  at  p.  58. 

(c)  James  v.  Dean  (1808),  15 
Ves.  236. 

{d)  Eyre  v.  Dolphin  (1813),  2 
B.&B.  290;  Millv.Eill{lS52), 
3  H.  L.  Cas.  828  ;  Tern  v. 
Edwards  (1857),  1  De  G.  &  J. 
598  ;  James  v.  Dean,  supra. 
The  reader  is  also  referred  to  Be 
Payne's  Settlement,  Kibble  v. 
Payne  (1886),  54  L.  T.  840  ;  and 
infra.  Art.  54.  But  cf.  Blake  v. 
BUlce  (1786),  1  Cox,  266. 

(e)  (1897)  76  L.  T.  770. 
Strangely     omitted     from     the 


authorised  reports.  See  also 
Holmes  v.  Williams,  [1895]  W.  N 
116. 

(/)  Bevany.  Webb,  [1905]  1  Ch. 
620. 

{g)  Bandall  v.  Bussell  (1817), 
3  Mer.  190  ;  Hardman  v.  John- 
son (1815),  3  Mer.  347  ;  Longton 
V.  Wilsby  (1897),  76  L.  T.  770; 
Bevan  v.  Webb,  supra.  But  ef. 
Be  Lord  Banelagh's  Will  (1884), 
26  Ch.  D.  590,  contra. 

(h)  Phillips  V.  Phillips  (1885), 
29  Ch.  D.  673  ;  Bevan  v.  Webb, 
supra. 

(i)  Be  Biss,  Biss  v.  Biss,  [1903] 
2  Ch.  40. 
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mortgagees  {k),    joint   tenants  (I),  tenants   in    common  (m),     Art.  31. 

possibly  partners  (n),  and  owners  of  land  subject  to  a  charge  (o), 

the  proposition  requires  modification.      In  such  cases  there  is 

no  irrebuttable  presumption  of  law  against  the  validity  of  the 

transaction,  but  at  most  a  rebuttable  presumption  of  fact,  that 

it  lies  on  the  party  renewing  to  show  that  he  acted  bond  fide, 

and  took  no  undue  advantage  of  the  other  parties  interested  (jj). 

If,    therefore,    on    the    evidence,   the    court   considers    that 

there  was   no  bad    faith   and   no   undue   advantage   taken, 

the  renewer  will   be  allowed   to   retain   the  benefit  of  the 

renewed   lease.      For   instance,   where  a   lease   formed  part 

of    the    personal    estate   of    an    intestate,    and    the    lessor 

refused  to  renew  to  the  administratrix,  a  subsequent  renewal 

obtained     by    one     of    the    next    of    kin    was    held    to    be 

unimpeachable  (p). 

The  principle  precluding  a  tenant  for  life  from  renewing  a  Tenant  for 

lease  for  his  own  benefit,  equallv  precludes  a  tenant  for  life  of  ^'f'^  °l  equity 

'     i-        •/    r  •        1     ,  ot  redemption 

an  equity  of  redemption  from  purchasing  the  fee  simple  from  purchasing 

the  mortgagee.     If   he  does   so  he  must  hold  it  upon   the  from™^^*^ 

trusts  of  the  settlement  subject,  of  course,  to  a  charge  for  what  mortgagee. 

he  has  paid  {q). 

It   need  scarcely  be  said,  that  any  property  acquired   by  Additions 
trustees  by  reason  of  their  legal  ownership  of  the  trust  property, 
for  instance  a  Crown  grant  of  salmon  fishings  opposite  the 
trust  property  (r),  must  be  held  by  them  as  trustees  only. 

Upon  similar  grounds,  if  a  tenant  for  life  accepts  money  in  Tenant  for 
consideration  of  his  allowing  something  to  be  done  which  is  ''^®  receiving 

.  ,  .  money  in 

prejudicial  to  the  trust  property  (as,  for  instance,  the  unopposed  relation  to 
passage  of  an  Act  of  Parliament  sanctioning  a  railway),  he 


to  trust 
property. 


inheritance. 


(Ic)  Bushwoiih's    Case    (1676),  see  Bean  v.  McDowell  (1878),  8 

Freem.  13.  Ch.   D.    345 ;    and  Piddooke  v. 

(I)  Palmer  v.  Young  (1684),  1  Buii,,  [1894]  1  Ch.  343,  where  a 

Vern.  276.     But  dist.  :    Holmes  partner  was  held  not  to  be  a 

v.  Williams,  [1896]  W.  N.  116,  constructive    trustee.      But    c/. 

where  Komee,  J.,  held  that  one  judgment   of   Wakkington,   J., 

of  several  beneficiaries  who  ob-  in  Bevan   v.  Webb,  [1905]  1  Ch. 

tained  a  lease  to  himself  of  pro-  at  p.  625. 

party  previously  leased   to   his  (o)  Jackson  v.    Welsh   (1836), 

trustees,  and  forfeited  by  them,  L.    &    G.    temp.    Plunkt.    346 ; 

was  not  a  constructive  trustee  Winslow  v.  Tighe  (1812),  2  Ba.  & 

for  the  other  cestuis  que  trusts.  B.  195  ;    Webb  v.  Lugar  (1836), 

(m)  HunUr   v.    AlUn,    [1907]  2  Y.  &  Coll.  Ex.  247. 

1  Ir.  K.  212 ;  Kennedy  v.  Be  Traf-  (p)  Be  Biss,  Biss  v.  Biss,  [1 903] 

ford,  [1897]  A.  C.  180.  2  Ch.  40. 

(to)  Featherstonhaugh   v.   Fen-  (q)  Qri-fflth  v.  Owen,  [1907]  1 

wiek  (1810),  17  Ves.  298  ;    Olegg  Ch.  195. 

V.  Fishwick  (1849),  1  Mac.  &  G.  (r)  Aberdeen  Town  Council  v. 

294;    Bell  v.  Barnett  (1872),  21  Aberdeen     University    (1877),    2 

W.  E.  119;    but  as  to  partners,  App.  Cas.  544. 

T.  N 
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Art.  31. 


Profit  made 
by  trustee. 


Bribing 
trustee 
to  retire. 


How  far 
directors 
and  other 
agents  are 
constructive 
trustees  of 
profits. 


Profits  made 
by  agents. 


will  be  a  trustee  of  such  money  for  all  the  persons  interested 
under  the  settlement  (s). 

80  where  the  solicitors  in  an  administration  action  presented 
their  client,  the  trustee,  with  half  of  their  profit  costs,  North,  J. 
(while  holding  that  in  the  administration  action  he  had  no  juris- 
diction in  the  matter),  intimated  that  if  a  separate  action  were 
brought  against  the  trustee,  he  would  have  no  defence  to  it  (s). 

Again,  where  a  testator,  by  codicil,  substituted  two  persons 
as  trustees  in  place  of  those  named  in  his  will,  and  one  of  the 
excluded  persons  gave  ;976  to  one  of  the  persons  appointed  by 
the  codicil  as  an  inducement  to  retire  and  appoint  him  (the 
excluded  one)  in  his  stead,  it  was  held  that  the  transaction 
must  not  only  be  set  aside,  but  that  the  £75  should  form 
part  of  the  estate  as  a  profit  illegally  made  by  the  trustee  who 
retired  (t).  The  one  who  paid  it  was  of  course  precluded  from 
claiming  its  return  under  the  maxim  in  pari  delicto  potior  est 
conditio  possidentis. 

Directors  of  a  company  cannot  avail  themselves  of  their 
position  to  enter  into  beneficial  contracts  with  the  company  (u), 
nor  can  they  buy  property,  and  then  sell  it  to  the  company 
at  an  advanced  price.  Promoters  of  a  company  hold  a 
fiduciary  relation  towards  the  company,  and  cannot  be  allowed 
to  retain  a  secret  commission  received  from  the  vendors  of 
property  which  the  company  is  formed  for  the  purpose  of  pur- 
chasing (x).  Directors  cannot  receive  commissions  from  other 
parties  on  the  sale  of  any  of  the  property  of  the  company  (y) ; 
and  generally  they  cannot  deal  for  their  own  advantage  with 
any  part  of  the  property  or  shares  of  the  company  (s). 

However,  notwithstanding  some  dicta  to  the  contrary,  it 
would  seem  that  where  profits  are  illegally  made  by  agents, 
although  they  must  give  them  up  to  their  principals,  they  are 
not  always  considered  to  be  constructive  trustees,  so  as  to  give 
the  principals  the  right  of  following  the  profits  if  converted 
into  other  kinds  of  property.  This  question  is  considered  more 
fully  infra,  p.  183. 


(«)  Be  Thorpe,  Vipont  v.  Bad- 
oliffe,  [1891]  2  Ch.  360. 

(t)  Sugden  v.  Orossland  (1866), 
3  Sm.  &  GiS.  192. 

(m)  Oreat  Luxembourg  Bail. 
Co.  V.  Magnay  (1858),  25  Beav. 
586  ;  Aberdeen  Bail.  Go.  v. 
Blackie  (1854),  1  Maoq.  H.  L. 
461  ;  Flanagan  v.  Oreat  Western 
Bail.  Co.  (1868),  19  L.  T.  (n.  s.) 
345. 

{x)  Hitchens  v.  Congreve  (1828) 


cited  1  Euss.  &  Myl.  150 ; 
Fawcett  v.  Whitehouse  (1829),  1 
Russ.  &  Myl.  132  ;  Beck  v. 
Kantorowics  (1857),  3  Kay  &  J. 
230;  Bagnall  v.  Carlton  (1877), 
6  Cli.  D.  371  ;  Emma  Silver 
Mining  Co.  v.  Grant  (1879),  11 
Ch.  D.  918. 

(y)  Oaskell  v.  Chambers 
(1858),  26  Beav.  360. 

(s)  York,  etc.  Bail.  Co.  v. 
Hudson  (1853),  16  Beav.  485. 
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A  solicitor  who  purchases  property  from  a  cUent  must,  if     Art.  31. 

the  sale  be  impeached,  not  only  show  that  he  gave  full  value  ggug^^ 

for  it,  but  also  that  the  client  was  actually  benefited  by  the  buying  from 

transaction  (a) .     And  persons  who  subsequently  purchase  from  °^^^"''' 
the  solicitor  with  notice  of  the  transaction  are  under  a  similar 
liability  (b). 


Art.  32. — Constructive  Trusts  ivhere  Equitable  and  Legal 
Estates  are  not  united  in  the  same  Person. 

In  every  case  (not  coming  vv^ithin  the  scope  of  any 
of  the  preceding  articles)  where  the  person  in  Mfhom 
real  or  personal  property  is  vested  has  not  the  vv^hole 
equitable  interest  therein,  he  is  pro  tanto  a  trustee  of 
that  property  for  the  persons  having  such  equitable 
interest  (c). 

Thus,  where  a  binding  contract  is  entered  into  between  two  Relation  of 
persons  for  the  sale  of  land  by  one  to  the  other,  then,  in  the  "^endoi-  and 
words  of  Lord  Cairns,  in  Shaw  v.  Foster  (d),  "  There  cannot  before  com- 
be the  slightest  doubt  of  the  relation  subsisting  in  the  eye  of  a  pietion. 
court  of  equity  between  the  vendor  and  the  purchaser.     The 
vendor  is  a  trustee  of  the  property  for  the  purchaser;  the 
purchaser  is  the  real  beneficial  owner  in  the  eye  of  a  court  of 
equity  of  the  property  ;  subject  only  to  this  observation,  that 
the  vendor  (whom  I  have   called  a  trustee)  is  not  a  mere 
dormant  trustee ;  he  is  a  trustee  having  a  personal  and  sub- 
stantial interest  in  the  property,  a  right  to  protect  that  interest, 
and  an  active  right  to  assert  that  interest  if  anything  should 
be  done  in  derogation  of  it.     The  relation,  therefore,  of  trustee 
and  cestui  que  trust  subsists,  but  subsists  subject  to  the  para- 
mount right  of  the  vendor  and  trustee  to  protect  his  own 
interest  as  vendor  of  the  property."     He  is,  therefore,  only 

(a)  And  see  also  infra,  Art.  54.  structive  trust  (for  they  are,  as 

(6)  Spencer  v.  Topham  (1856),  has   been   truly  said,   oontermi- 

2  Jur.  (n.  s.)  865.  nous  with  equity  jurisprudence), 

(c)  Per     Lord     Lindlet     in  I  have  thought  it  better  to  call 

Hardoon  v.  Belilios,  [1901]  A.  C.  special  attention  to  those  classes 

118,    123.     This   article,   doubt-  which  are  most  important,  and 

less,  includes  aU  those  relating  to  taring  aU  others  within   one 

to     constructive    trusts    which  sweeping  general  clause. 
have    preceded    it ;     but    as    it  (d)  (1872)  L.  E.  6  H.  L.  321  ; 

would    be    an    endless    task    to  Earl  of  Egmont  v.  Smith  (1877), 

enumerate   every   kind.,  of   con-  6  Ch.  1).  469. 

n2 
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Art.  32. 


Constructive 
trust  arising 
out  of 
contract 
restricted 
to  contracts 
which  equity 
would 
specifically 
perform. 


Vendor's 
lien  after 
conveyance. 


trustee  ^ro  taiito,  and  his  duties  are  strictly  matter  of 
contract  (e). 

The  last-mentioned  case  depends  on  the  maxim  that  equity 
regards  that  as  done  which  ought  to  be  done.  In  other  words 
a  constructive  trusteeship  only  arises  by  reason  of  a  contract 
of  sale  where  the  contract  is  one  which  a  court  of  equity 
would  specifically  perform.  Consequently,  as  the  court  will  not 
enforce  the  specific  performance  of  ordinary  contracts  for  the 
sale  and  purchase  of  chattels  (unless  there  be  something  very 
special  in  the  nature  of  the  contract,  as  in  the  case  of  a  picture 
or  other  unique  article),  so  no  constructive  trust  of  ordinary 
chattels  will  be  inferred  in  favour  of  the  purchaser  merely 
from  the^fact  of  his  contract  to  purchase  it.  If  the  relation 
of  trustee  and  cestui  que  trust  in  such  cases  exist  at  all,  it  must 
be  shown  to  exist  from  something  beyond  the  mere  contract. 
For  instance,  if  the  seller  has  been  paid  every  penny  that  he  was 
entitled  to  and  had  no  claim  upon  or  interest  in  the  chattels, 
and  the  contract  only  remains  unperformed  to  this  extent,  that 
the  chattel  has  not  been  delivered  to  the  purchaser,  the  seller 
would  then  be  a  mere  trustee  of  the  chattel  for  the  purchaser 
or  his  assigns  (/■).  To  raise  a  constructive  trust  of  chattels  in 
favour  of  a  purchaser,  therefore,  the  chattels  must  exist,  and 
either  the  contract  must  be  one  which  the  court  would 
specifically  perform,  or  (if  not)  everything  must  have  been 
done  by  the  purchaser  necessary  to  entitle  him  to  immediate 
delivery. 

In  the  converse  case,  where  the  vendor  has  actually  con- 
veyed the  property,  but  the  purchaser  has  not  paid  the  pur- 
chase-money, or  has  only  paid  part  of  it,  the  vendor  has  a  lien 
upon  the  property  for  the  unpaid  portion  (g),  and  the  pur- 
chaser will  hold  the  estate  as  a  trustee  pro  tanto,  unless  by 
his  acts  or  declarations  the  vendor  has  plainly  manifested  his 
intention  to  rely  not  upon  the  estate,  but  upon  some  other 
security,  or  upon  the  personal  credit  of  the  individual  (/i).  A 
mere  collateral  security  will  not,  however,  suffice  (i) ;  but 
where  it  appears  that  a  bond,  covenant,  mortgage,  or  annuity 
was    itself    the    actual    consideration— the    thing  bargained 


(e)  See  per  Lord  Westbubt  in 
Knox  V.  Gpe  (1872),  L.  E.  5  H.  L. 
656  ;  distinguislied  in  Betjemann 
V.  Betjemann,  [1895]  2  Ch.  474  ; 
but  see  Earl  of  Egmont  v.  Smith 
(1877),  6  Ch.  D.  469,  and  of.  Clarice 
V.  Bamug,  [1891]  2  Q.  B.  456. 

if)  Per  RoMiLLT,  M.E.,  Pooley 
v.jB'Mdd(1861),  14Beav.  34;  and 


see  Ounn  v.  Boldkow,  Vaughan 
&  Co.  (1876),  L.  K.  10  Ch.  491. 

(g)  Mackreth  v.  Symmons 
(1808),  15  Ves.  329,  2  Wh.  &Tu. 
Lead.  Cas.  (7th  ed.)  926. 

(h)  Ibid. 

(i)  Collins  V.  Collins  (1862),  31 
Beav.  346  ;  Hughes  v.  Kearney 
(1803),  1  Soh.  &Lef.  132. 
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for — and  not  merely  a  collateral  security  for  the  purchase-     Art.  32. 

money  (fe),    there    will    be    no    lien,    and    consequently    no 

trust. 

It  need  scarcely  be  pointed  out  that  a  mortgagor,  in  the  Equitable 
case  of  an  equitable  mortgage,  is  pro  tanto  a  trustee  for  the  ™°'''^sages. 
mortgagee.  For  even  where  there  is  no  written  memorandum, 
a  deposit  of  title  deeds  is  of  itself  evidence  of  an  agreement  for 
the  mortgage  of  the  property  (I) ;  and,  in  accordance  with  the 
maxim  that  "  equity  regards  that  as  done  which  ought  to  be 
done,"  the  mortgagor  holds  the  legal  estate  in  trust  to  execute 
a  legal  mortgage  to  the  mortgagee. 

Upon  the  death  of  a  mortgagee,  the  mortgaged  property  (if  Devolution 
assured  to  him  in  fee)  descended  at  law  before  1882  to  his  pr^erty?^*^ 
heir  ;    but  being  in   reality  only  a   security  for   money,  it 
equitably  belonged  to  his  personal  representatives,  and  the  heir 
was,  therefore,  held  to  be  a  mere  trustee  for  the  administrators 
or  executors  of  the  mortgagee  (m). 

A  mortgagee  is  not  in  the  position  of  a  trustee  with  regard  Mortgagee  in 
to  the  exercise  of  his  power  of  sale,  which  is  given  to  him  for  P°^^^s'^°"- 
his  own  benefit ;  the  only  obligation  incumbent  on  him  is  that 
he  should  act  in  good  faith  (n).  On  the  other  hand,  a  mort- 
gagee in  possession  is  constructively  a  trustee  of  the  rents 
and  profits,  and  bound  to  apply  them  in  a  due  course  of 
administration  (o).  But  there  has  been  considerable  conflict 
of  opinion  as  to  the  extent  of  his  responsibility.  For  instance, 
it  has  been  held  that  he  is  liable  even  after  transferring  the 
mortgage  without  the  mortgagor's  consent  (p) ;  but  this  deci- 
sion has  been  questioned,  and,  it  is  respectfully  apprehended, 
rightly  so  (q).  In  another  case,  it  was  said  that  a  mortgagee 
in  possession  who,  after  the  mortgagor's  death,  bought  up  the 

(h)  BucMcmd       v.        Pocknell  (m)  TTiornborough     v.     Baker 

(1843),  13  Sim.  406;    Parrott  v.  (1677),  1  Ch.  Cas.  283,  2  Wh.  & 

Sweetland  (1835),  3  Myl.  &  K.  Tu.  Lead.  Cas.  (7tlied.)  1;  but  see 

655  ;    Bixon  y.  Gayfere  (No.  3)  37  &  38  Vict.  o.  78,  ss.  4,  5. 

(1855),  21  Beav.   118  ;    Byhe  v.  {n)  Kennedy   v.    De    Trafford, 

Bendall  (1852),  2  De  G.  M.  &  G.  [1897]  A.  C.  180. 

209 ;      and    see    Re    Brentwood  (o)  Coppring  v.  Cooke  (1684), 

Bricfcamd!0oa?(7o.  (1876),  4Cli.  D.  1  Vern.  270  ;    Bentham  v.  Hain- 

562.  coMrt(1691),Pr.  Ch.  30;  Parker  v. 

(l)  Bussell   V.    Bussell   (1783),  Caleraft    (1821),    6    Madd.     11; 

1  Bro.  C.  C.  269,  2  Wh.  &  Tu.  Hughes   v.    Williams   (1806),    12 

Lead.  Cas.  (7tlied.)  76  ;  iJic  parte  Ves.    493;    Maddooks    v.     Wren 

Wright    (1812),     19    Ves.     255;  (1680),  2  Ch.  Rep.  109. 

Pri/ce  v.Bwrj/ (1853),  2 Drew.  41 ;  (p)  Venables  v.  Foyle  (1660), 

Ferris  v.  Mullins  (1854),  2  Sm.  &  1  Ch.  Cas.  3. 

Giff.  378  ;  Ex  parte  Moss  (1849),  '     (q)  Eingham  v.  Lee  (1846),  15 

3  De  G.  &  Sm.  599.  Sim.  at  p.  400. 
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widow's  right  to  dower  was  obliged  to  hold  it  in  trust  for  the 
heir,  upon  his  paying  the  purchase-money  (r) ;  and  although 
this  case  has  called  forth  much  comment  (s),  it  is  difiQcult  to 
distinguish  it  in  principle  from  the  class  of  cases  considered  in 
the  last  article. 

Another  important  illustration  of  the  rule  now  under  con- 
sideration occurs  when  a  limited  owner  (e.g.,  a  tenant  for 
life)  pays  off  a  specific  (i)  incumbrance  out  of  his  own  money. 
In  such  a  case  (in  the  absence  of  evidence  showing  an  inten- 
tion to  extinguish  the  incumbrance)  he  is  held  to  be,  in 
equity,  in  the  position  of  a  transferee  of  the  incumbrance, 
notwithstanding  that  he  took  an  ordinary  reconveyance  («)  ; 
and,  on  his  death,  the  remainderman  holds  the  legal  estate 
subject  to  the  equitable  lien  or  charge  so  created  (x).  On  the 
same  ground,  it  has  been  held  that  a  tenant  for  life  under 
a  settlement  comprising  shares  in  a  company  has  a  lien  on  the 
shares  for  repayment,  with  interest,  of  advances  made  at 
the  request  of  the  trustees,  for  the  purpose  of  paying 
calls  (y). 

In  some  eases,  where  a  person  partially  interested  in  land 
has  raised  the  value  of  it  by  effecting  permanent  improve- 
ments at  his  own  expense,  the  amount  expended,  or  the 
additional  value  imparted  to  the  property  by  the  expenditure 
(whichever  is  the  smallest  sum),  has  been  charged  by  the 
court  on  the  property  in  favour  of  the  party  who  found  the 
money.  But  it  is  believed  that  this  has  only  been  done  in 
two  classes  of  cases,  viz.,  (1)  where  equitable  relief  is  being 
sought  by  the  other  parties  interested  in  the  estate ;  in  which 
case  such  equitable  relief  has  been  given  only  on  the  terms 
of  their  doing  equity  by  bearing  the  charge  in  question  (s) ; 


(r)  Baldwin  v.  Bannister,  cited 
in  BoUnson  v.  PeU  (1734),  3 
P.  Wms.  251. 

(s)  Dobson  V.  Land  (1850),  8 
Hare,  216  ;  Arnold  v.  Oarner 
(1847),  2  Ph.  231  ;  Matthison  v. 
Clarice  (1854),  3  Drew.  3. 

(t)  See  Morley  v.  Morley 
(1855),  25  L.  J.  Ch.  1  ;  e.g.  a 
Local  Government  charge.  He 
Smith's  Settled  Estates,  [1901]  1 
Ch.  689. 

(u)  Lord  Oifford  v.  Lord  Fite- 
hardinge,  [1899]  2  Ch.  32. 

(x)  Bedington  v.  Bedington 
(1809),  1  Ba.  &  B.  131  ;  St.  Paul 
V.  Dudley  &  Ward  (1808),  15  Ves. 
167  ;  Drinlcwaterv.  Combe  (1825) 
2  Sim.  &  St.  340.     As  to  case 


where  tenant  for  life  of  a  lease 
for  lives  purchases  the  reversion 
and  settles  it,  see  Isaac  v.  Wall 
(1877),  6  Ch.  D.  706;  and,  as 
to  evidence  showing  contrary 
intention,  see  Astley  v.  Milles 
(1827),  1  Sim.  298  ;  Tyrwliitt  v. 
TyrwUtt  (1863),  32  Beav.  244. 

{y)  Bowley  v.  Unwin  (1855), 
2  Kay  &  J.  138  ;  Todd  v.  Moor- 
house  (1874),  L.  E.  19  Eq.  69. 

{z)  Henderson  v.  Astwood, 
[1894]  A.  C.  150;  Bowley  v. 
Oinnever,  [1897]  2  Ch.  503  ;  and 
see  Be  Gooh's  Mortgage,  Lawledge 
V.  Tyndall,  [1896]  1  Ch.  923, 
and  Be  Coulson's  Trusts,  Prichard 
V.  Coulson  (1907),  97  L.  T.  764. 
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and  (2)  in  cases  of  salvage,  i.e.,  where  the  expenditure  has  Art.  32. 
been  necessary  to  avoid  actual  loss  («).  But  except  in  such 
cases  as  these,  or  under  the  provisions  of  the  Settled  Land 
Acts  or  the  Improvement  of  Land  Act,  it  would  seem  that  the 
court  has  no  jurisdiction  either  to  sanction  in  advance  a 
charge,  on  the  property,  of  the  expense  of  permanent  improve- 
ments, or  to  create  such  charge  where  the  partial  owner  has 
already  incurred  the  expense  (6).  In  such  cases,  however. 
Parliament  has  on  several  occasions  given  relief  by  private 
legislation. 

Conversely  where  a  tenant  for  life  in  possession,  who  is 
also  the  only  person  in  esse  entitled  to  the  first  estate  of 
inheritance,  commits  waste,  he  is  a  trustee  of  the  proceeds  for 
all  parties  ultimately  interested  (c) ;  for,  there  being  no  one  in 
existence  to  sue  him  at  common  law,  equity  steps  in. 

Considerable  difficulty  frequently  arises  with  regard  to  the  Confidential 
question  whether  an  agent  is  a  trustee  for  his  principal,  ^g^^^^- 
The  point  generally  arises  either  in  reference  to  the  Statutes 
of  Limitation,  or  to  the  application  of  the  Debtors  Act,  1869 
(32  &  83  Vict.  c.  62),  in  relation  to  the  attachment  of  default- 
ing trustees.  It  is  submitted  that  where  property  is  handed 
to  an  agent  either  for  investment,  sale,  safe  custody  (d),  or 
otherwise,  then  he  is  a  trustee  of  that  property  (e).  But 
where  an  agent  merely  collects  rents,  or  debts,  or  the  like  on 
commission,  or  receives  illicit  commissions,  the  relation  of 
trustee  and  cestui  que  trust  does  not  generally  arise,  unless 
the  agency  is  of  an  exceptionally  fiduciary  character ;  the 
remedy  of  the  principal  being  confined  to  a  common  law 
action  for  money  had  and  received  (/).     As  Chitty,  J.,  said  in 

(a)  Be  Montagu,  DerbisMre  v.  able  for  waste  afterwards  comes 

Montagu,  [1897]  2  Ch..  8  ;   Frith  into  existence  he  will  take  the 

V.  Cameron  (1871),  L.  E.  12  Eq.  fund:  Lowndes  v.  Norton  (1877), 

169  ;    but  see  Be  Legh's  Settled  6  Ch.  D.   139,  and  cases  there 

Estates,  [1902]  2  Ch.  274.  cited). 

(6)  Be  Montagu,  DerbisMre  v.  (d)  Be  Tidd,  Tidd  v.  Overell, 

Montagu,  supra ;  and  see  Floyer  [1893]  3  Ch.  154  ;   Worth  Ameri- 

V.  Bankes  (1869),  L.   E.   8  Eq.  can  Land  and  Timber  Co.,  Ltd. 

115 ;  Be  Willis,  Willis  v.  Willis,  v.  Watkins,  [1904]  1  Ch.  242. 

[1902]  1  Ch.  16.     As  to  improve-  (e)  See    Burdick    v.     Qarriok 

ments    by    trustees,    see    post,  (1870),  L.  E.  5  Ch.  233  ;  Crowther 

Art.  56,  and  as  to  repairs,  Art.  46.  v.  Elgood  (1887),  34  Ch.  D.  691  ; 

(c)  Williams  Y.  Bolton  {1184:),  Doobij  y.  Watson  (1888),  39  Ch.D. 

1   Cox,    72 ;    Powlett  v.   Bolton  178. 

(1797),  3  Ves.  Jun.  374;    GaHh  (/)  Piddocke  v.  Burt,  [1894]  1 

V.  Cotton   (1753),    3   Atk.    755;  Ch.3i3;  andseeFriendv.  Young, 

Bagot  v.  Bagot  (1863),  32  Beav.  [1897]  2  Ch.  421,  explained  and 

509  ;    Be  Barrington,  Qamlen  v.  distinguished  in  North  American 

Lyon    (1886),    33    Ch.    D.    523.  Land   and   Timber   Co.,  Ltd.   v. 

If  a  tenant  for  life  ■Mwimpeach-  Watkins,  [1904]  1  Ch.  242. 


liens. 
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Art.  32.  Piddocke  v.  Burt(g),  "it  is  not  every  agent  who  is  fiduciary." 
Thus  a  partner  who  collected  debts  due  to  the  firm  and  mis- 
applied the  money  so  collected,  was  held  not  to  be  liable  as 
a  trustee.  So  directors  of  a  company,  although  "  they  have 
been  always  considered  and  treated  as  trustees  of  money  ivhich 
comes  to  their  hands  or  ivhich  is  under  their  control"  (h),  are 
not  liable,  as  trustees,  for  carelessness, — as  for  instance,  for 
accepting  shares  in  another  company  in  lieu  of  cash  (h).  But, 
on  the  other  hand,  an  auctioneer  is  a  trustee  of  a  deposit  paid 
to  him  (i) ;  and  so  is  a  broker  of  stock  handed  to  him  for  sale  (j). 
A  solicitor  to  whom  money  is  handed  for  investment  (k),  a 
solicitor  of  a  mortgagee  who  receives  purchase-moneys  arising 
under  an  exercise  of  his  client's  power  of  sale  (l),  land  agents, 
bailiffs,  and  receivers,  are  all  fiduciary  agents  (m).  But  a 
solicitor  employed  to  get  in  a  debt,  and  who  ought  to  hand  it 
over  at  once  to  his  client,  is  curiously  enough  not  a  trustee 
of  it  (n) ;  possibly  on  the  ground  that  he  is  not  intended  to 
keep  it  in  his  custody,  custody  being  of  the  very  essence  of 
trusteeship. 
Partnership  go,  again,  where  the  plaintiff  was  induced,  by  fraud  of  the 

defendant,  to  purchase  a  share  of  his  business,  and  to  enter  into 
partnership  with  him,  and  judgment  was  given  for  the  rescis- 
sion of  the  agreement  and  the  dissolution  of  the  partnership, 
it  was  held  that  the  plaintiff  was  entitled,  in  respect  of  the 
purchase-money  which  he  had  paid,  to  a  lien  on  the  surplus  of 
the  partnership  assets  after  satisfying  the  partnership  debts 
and  liabilities  ;  and  that,  in  respect  of  any  sums  which  he  had 
paid  or  might  pay  in  satisfaction  of  partnership  debts,  he  was 
entitled  to  stand  in  the  place  of  the  partnership  creditors  to 
whom  he  had  made  the  payments  (o) .  So  where  one  partner 
wrongfully  sells  the  partnership  securities,  he  is  a  trustee  of 
the  proceeds  (^3). 

(g)  [1894]  1  Ch.  343.  34  Ch.  D.  462. 

(h)  Per    LiNDLET,    L.J.,    Be  (m)  Mams  v.  Ingram  (1879), 

Lands   Allotment   Co.,    [1894]    1  13  Ch.  D.  338. 

Ch.    at    p.    631  ;      and    see    Tie  {n)  Be    Hindmarsh    (1860),    1 

Sharpe,  Masonic,  etc.,  Assurance  Dr.    &    Sm.    129 ;     Burdich    v. 

Co.  V.  Sharpe,  [1892]  1  Ch.  154.  Oarrick,  supra  ;  Watson  Y.Wood- 

(i)  Crowther  v.  Elgood  (1887),  man  (1875),  L.  E.  20  Eq.  721. 

34  Ch.  D.  691.  (o)  Myooch  v.  Beatson  (1879), 

(7)  Ex  parte  Cooke,  Be  Stracjian  13  Ch.  D.  384  ;   and  as  to  sale  of 

(1876),  4  Ch.  D.  123.  land  obtained  by  fraud,  see  Bose 

(k)  Burdick  v.  Garrick  (1870),  v.  Watson  (1864),  10  H.  L.  Cas. 

L.    R.    6    Ch.    233 ;     Doohy    v.  672 ;     and    see    also    Aberaman 

Watson  (1888),  39  Ch.  D.   178  ;  Ironworks    v.     Wickens    (1868), 

Soar  V.  Asliwell,  [1893]  2  Q.  B.  L.  E.  4  Ch.  101. 

390.  (p)  Kendal   v.    Wood    (1871), 

(l)  Be  Bell,  Lake  v.  Bell  (1886),  L.  R.  6  Ex.  243. 
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Upon  similar  principles,  a  court  of  equity  converts  a  party     Art.  33. 
who  has  obtained  property  by  fraud  into  a  trustee  for  the  pj.Qp^^ 
party  who  is  injured  by  that  fraud  (q).    For  instance,  where  acquired  by 
an  heir  apparent,  by  fraud,  prevents  a  will  being  made  (r),  or,  ^i'^"'^- 
being  the  testator's  solicitor  as  well  as  his  heir,  advises  him  to 
do  an  act  which  has  the  effect  of  revoking  a  will  (s),  it  has  been 
held  that  he  is   a  constructive  trustee  for  the  disappointed 
devisees.     But,  that  being  a  jurisdiction  founded  on  personal 
fraud,  it  is  incumbent  on  the  court  to  see  that  a  fraud,  or 
mains  animus,  is  proved  by  the  clearest  and  most  indisputable 
evidence  ;  it  is  impossible  to  supply  presumption  in  the  place 
of  proof  (i). 

So  where  the  shareholders  of  a  company  receive  capital  Capital  of 
ultra  vires,  they  are  trustees  of  it  for  the  company  (u) ;  and  di'g'^ributed 
a  fortiori  directors  are  liable  as  trustees  who  have  misapplied  ultra  vires. 
trust  funds  (x). 

So,  again,  where  a  stranger  to  a  trust  receives  money  or  Trust  funds 
property  from  the  trustee,  which  he  knows  (1)  to  be  part  of  the  ^^s^^lng^^ 
trust  estate,  and  (2)  to  be  paid  or  handed  to  him  in  breach 
of  the  trust,  he  is  a  constructive  trustee  of  it  for  the 
persons  equitably  entitled,  but  not  otherwise  (y).  This 
question  of  the  responsibility  of  third  parties  as  constructive 
trustees  is  more  fully  discussed  in  Division  IV.,  Chap.  III., 

(q)  See  Booth  v.  Turle  (1873),  undue     influence     to     fiduciary 

L.  R.  16  Eq.  182  ;  Bochefoueauld  persons,  Art.  14,  supra. 

V.  Boustead,  [1897]  1  Ch.  196.  {u)  Bussellr.  Wakefield  Water- 

(r)  Dixon  v.  Olmius  (1787),  1  works  Co.  (1875),  L.  R.  20  Eq. 

Cox,  414.  474  ;    Moxham  v.  Grant,  [1900] 

(s)  Bulkley  v.  Wilford  (1834),  1  Q.  B.  88. 

2  CI.  &  Fin.  177.  (as)  Be   Sharpe,   Masonic,  etc., 

(t)  Per    Lord    Westbury    in  Assurance  Co.  v.  Sharpe,  [1892] 

McOormick    v.     Qrogan    (1869),  1  Ch.  154. 

L.  R.  4  H.  L.  at  p.  88.     But  c/.  (y)  Barnes    v.    Addy    (1874), 

judgment    of    Lord    Eldon    in  L.   R.   9  Ch.   244 ;    Be  Spencer 

Bulkley  v.  Wilford,  supra,  where  (1881),   51  L.   J.   Ch.   271  ;    Be 

his   lordship    stated   that   gross  Blundell,    Blundell    v.    Blundell 

professional  ignorance  was  equi-  (1888),     40  Ch.   D.   at  p.   381  ; 

valent  to  fraud.     As  to  a  person  Soar  v.  Ashwell,  [1893]  2  Q.  B. 

who    has    by    fraud    prevented  390 ;      Thomson    v.     Clydesdale 

a  wUl  being  made  in  plaintiff's  Bank,    [1893]   A.    C.    282  ;     Be 

favour,    see    Dixon    v.    Olmius  Barney,  Barney  y.  Barney,  [\%92^ 

(1787),    1    Cox,    414 ;     and    see  2  Ch.  265. 
also,  as    to    gifts    made    under 
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Art.  33. — Disclaimer  of  a  Tnist. 

No  one  is  bound  to  accept  the  office  of  trustee  (a). 
Both  the  office  and  the  estate  may  be  disclaimed  before 
acceptance  (but  not  afterwards  (6)),  in  the  case  of  a 
married  woman  by  deed  [c],  and  in  other  cases  by  deed 
or  by  conduct  tantamount  to  a  disclaimer  [d).      The 

(a)  Robinson  v.  Pett  (1734),  3  (c)  8  &  9  Vict.  c.  106,  s.  7. 

P.  Wms.  249,  2  Wh.  &  Tu.  Lead.  (d)  Stacey   v.    ElpJi   (1833),    1 

Cas.  (7tli  ed.)  606.  Myl.    &    K.    195  ;     Townson   v. 

(6)  Nolle    V.   Meymott  (1851),  Tielcell  (1819),  3  B.  &  Aid.  31  ; 

14  Beav.  471.  BegUe  v.  Orook  (1835),  2  Bing. 
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Art.  33. 


Consent  to 
undertake 
future  trust 
not  binding. 

Methods  of 
disclaiming. 


Deed  of  dis- 
claimer not 
necessary. 


disclaimer  should  be  made  within  a  reasonable  period, 
having  regard  to  the  circumstances  of  the  particular 
case(e).  Part  of  a  trust  cannot  be  disclaimed  if  other 
part  be  accepted  (/).  The  onus  of  proving  disclaimer 
is  on  those  who  assert  it  (g). 

Thus,  even  though  a  person  may  have  agreed  in  the  lifetime 
of  a  testator  to  be  his  executor,  he  is  still  at  liberty  to  recede 
from  his  promise  at  any  time  before  proving  the  will  (h). 

A  prudent  man  will,  of  course,  always  disclaim  by  deed, 
in  order  that  there  may  be  no  question  of  the  fact;  but  a 
disclaimer  by  counsel  at  the  bar(i),  or  even  by  conduct 
inconsistent  with  acceptance,  is  sufficient  (j).  For  instance, 
in  Stacey  v.  Elph  (k),  a  person,  named  as  executor  and  trustee 
under  a  will,  did  not  formally  renounce  probate  until  after  the 
death  of  the  acting  executor,  nor  formally  disclaim  the  trusts 
of  the  will ;  but  he  purchased  a  part  of  the  real  estate,  and  took 
a  conveyance  from  the  tenant  for  life,  and  the  heir-at-law  in 
whom  the  estate  could  only  vest  hy  the  disclaimer  of  the  trust.  It 
was  held,  under  these  circumstances,  that  he  had  by  his 
conduct  disclaimed  the  office  and  estate  of  trustee  under  the 
will. 

In  Re  Ellison's  Trusts  {I),  Sir  W.  Page-Wood,  V.-C, 
expressed  some  doubt  whether  a  freehold  estate  could  be 
disclaimed  by  parol,  or  otherwise  than  by  deed ;  but  his 
honour's  attention  does  not  appear  to  have  been  called  to 
Stacey  v.  Elph.  Moreover,  in  the  more  recent  case  of 
Re  Gordon,  Roberts  v.  Gordon  (m),  where  real  estate  was 
devised  to  trustees  upon  trust  to  sell  and  to  form  a  mixed 
fund  (consisting  of  the  proceeds  of  such  sale  and  of  the 
testator's  personal  estate),  and  the  trustees  were  also  nomi- 
nated executors,  and  renounced  probate,  and  never  acted  in 
the  trusts,  it  was  held  by  Sir  Gboege  Jessel,  M.K,  that  the 
renunciation  of  probate,  coupled  with  the  fact  that  the  trustees 


N.  C.  70 ;  Bingham  v.  Lord 
Olanmorris  (1828),  2  Moll.  253  ; 
and  Be  Birchall,  Birchall  v. 
Ashton  (1889),  40  Ch.  D.  436. 

(e)  See  Doe  v.  Harris  (1847), 
16  Mee.  &  W.  at  p.  522  ;  Paddon 
V.  Bichardson  (1855),  7  De  G.  M. 
&  G.  563  ;  James  v.  Frearson 
(1842),  1  Y.  &  Coll.  C.  C.  370. 

(/)  Be  Lord  and  Fullerton's 
Contract,  [1896]  1  Ch.  228.  See 
infra,  p.  192. 


(g)  See  infra,  p.  190. 

(h)  Doyle  v.  Blake  (1804),  2 
Soh.  &  Lef.  231. 

{i)  Norway  r.  Norway  (1834), 
2  Myl.  &  K.  278  ;  Bray  v.  West 
(1838),  9  Sim.  429. 

ij)  Forster  v.  Bawber  (1860), 
8  W.  E.  646. 

(h)  (1883)  1  Myl.  &  K.  195. 

(I)    (1856)  2  Jur.  (n.  s.)  62. 

(m)(1877)  6  Ch.  D.  531. 
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had  never  assumed  to  act  as  such,  was  conclusive  evidence  of     Art.  33. 

disclaimer.     Lastly,  in  Re  Birchall,  Birchall  v.  Anhton  (n),  the         

Court  of  Appeal  held  that  a  trustee  had  by  conduct  disclaimed 
the  office ;  and  that  having  disclaimed  the  office,  he  must  of 
necessity  have  also  disclaimed  the  estate. 

Where  a  deed  is  executed  with  the  intention  that  it  shall 
operate  as  a  disclaimer,  it  will  have  that  effect,  notwithstanding 
that  the  disclaiming  trustee  purports  to  convey  or  release  his 
estate  to  the  accepting  trustees,  an  action  which  logically 
raises  the  inference  that  he  has  accepted  the  estate  (o). 

With  regard  to  the  costs  of  a  disclaimer,  a  person  nominated  Costs  of 
a  trustee  who  refuses  to  accept  the  office  is  not  to  be  put  to  <lisclaimer. 
expense.  He  is  therefore  entitled,  as  a  condition  of  executing 
a  deed  of  disclaimer,  to  be  paid  out  of  the  trust  estate  all  his 
costs  of  and  incident  thereto,  including  the  costs  of  taking 
counsel's  opinion  (p).  If  (not  having  previously  disclaimed)  he 
is  made  a  defendant  to  an  action  concerning  the  trust,  he 
should,  generally  speaking,  disclaim  at  once  and  offer  to 
execute  all  necessary  documents  on  his  costs  being  paid.  He 
will  then  be  entitled  to  have  the  action  dismissed,  against  him 
with  costs,  but  only  as  between  party  and  party  (q).  What 
would  happen  in  the  case  of  a  i^erson  nominated  a  trustee 
who  unreasonably  refuses  either  to  accept  or  disclaim,  seems 
never  to  have  been  decided  in  any  reported  case.  It  is 
apprehended,  however,  that  he  would  in  these  days  get  no 
costs  of  any  j)roceedings  rendered  necessary  by  his  ill- 
conditioned  conduct,  but  it  is  difficult  to  see  how  he  could  be 
ordered  to  pay  costs.  Indeed  in  one  case  (before  the  present 
wide  judicial  discretion  as  to  costs)  where  the  executrix  of  a 
deceased  trustee  refused  to  act  in  the  trust  (she  could  not 
disclaim)  she  was  allowed  her  costs  of  a  suit  for  the  appointment 
of  new  trustees  and  a  transfer  of  the  trust  property  (r). 

The  effect  of  disclaimer  is  to  avoid  the  devise,  bequest,  or  Effect  of 
grant  ab  initio,  so  that  where  there  are  two   trustees  and  one  "^^'=1^™^'^- 
disclaims,  the  title  of  the  other  who  accepts  is  complete  at  initio, 
and  devolves  on  his  death  as  such  (s). 

(«,){1889)40Cli.D.436;  andsee  278;    Bray   v.    West   (1838),    9 

Lancashire  v.  Lancashire  (1848),  Sim.  429.     As  to  where  he  is  a 

2  Ph.  657.  defendant  in  a  foreclosure  action 

(o)  Nicloson     v.      Wordsworth  byamortgagee  of  the  trust  estate, 

(1818),  2  Swans.  365.  see    Ford    v.    Lord    Chesterfield 

(p)  Be  Tryon  (1844),  7  Beav.  (1853),  16  Beav.  516. 

496.  (r)  Legg  v.  Mackrell  (1860),  2 

(g)  See     Benbow     v.     Davies  De  G.  F.  &  J.  551. 

(1848),   11  Beav.  369;    Norway  (s)  Peppercorn     v.      Wayman 

V.  Norway  (1834),  2  Myl.  &  K.  (1862),    5    De    G.    &    Sm.    23j. 
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Art.  34. 


Express 
acceptance. 


Acceptance 
by  acqui- 
escence. 


Acceptance 
by  exercise 
of  dominion. 


Acceptance 
by  taking 
out  probate. 


The  Administbation  ov  a  Trust. 

Art.  34. — Acceptance  of  a  Trust. 

A  person  may  accept  the  office  of  trustee  expressly ; 
or  he  may  do  so  constructively  by  doing  such  acts 
as  are  only  referable  to  the  character  of  trustee  or 
executor  ;  or  he  may  do  so  by  long  acquiescence.  In 
the  absence  of  evidence  to  the  contrary,  acceptance 
will  be  presumed  (t). 

A  trustee  expressly  accepts  the  office  by  executing  the 
settlement  (u),  or  by  making  an  express  declaration  of  his 
assent  (x). 

Permitting  an  action  concerning  the  trust  property  to  be 
brought  in  his  name  (y),  or  otherwise  allowing  the  trust 
property  to  be  dealt  witb  in  his  name  (z),  is  such  an 
acquiescence  as  will  be  construed  to  be  an  acceptance  of  the 
office. 

So,  exercising  any  act  of  ownership,  such  as  advertising  the 
property  for  sale,  giving  notice  to  the  tenants  to  pay  the  rents  to 
himself  or  an  agent,  or  requesting  the  steward  of  a  manor  to 
enrol  a  deed  in  relation  to  the  trust  property,  and  a  fortiori 
active  interference  in  the  affairs  of  the  trust  (n),  is  sufficient  to 
constitute  acceptance  of  a  trust  (b). 

Again,  where  the  office  of  executor  is  clothed  with  certain 
trusts,  or  where  the  executor  is  also  nominated  the  trustee  of  real 
estate  under  a  will,  he  is  construed  to  have  accepted  the  office 
of  trustee  if  he  takes  out  probate  to  the  will  (c).  And  accept- 
ance of  the  trusts  of  a  will  was,  prior  to  1882,  constructive 
acceptance  of  the  office  of  trustee  of  estates,  devised  thereby, 


This  equally  applies  to  powers 
annexed  to  the  office  {Browell  v. 
Beed  (1842),  1  Hare,  434  ;  Adams 
V.  Taunton  (1820),  5  Madd.  435), 
but  not  to  personal  powers 
(WeiherellY.  Langston  (1847),  1 
iix.  634 ;  Crawford  v.  ForsJiaw 
(1890),  43  Ch.  D.  643). 

(i)  Townson  v.  lickell  (1819), 
3  B.  &  Aid.  31  ;  Be  Arbib  and 
Glass's  Contract,  [1891]  1  Ch. 
601. 

(u)  Buclceridge  v.  Glasse  (1841) 
1  Cr.  &  Ph.  126  ;  Jones  v. 
Higgins  (1866),  L.  K.  2  Eq.  638. 

{x)  Doe  V.  Harris  (1847),  16 
Mee  &  W.  517. 

iy)  Lord  Montford  v.  Lord 
Cadogan  (1810),  17  Ves.  485. 


{«)  James  v.  Frearson  (1842), 

1  Y.  &  CoU.  C.  C.  370. 

(a)  Doyle  r.  Blake  (1804),  2 
Sch.  &  Lef.  231  ;  Harrison  v. 
Graham  (undated),  1  P.  Wms. 
(6th  Ed.),  241,  n. ;  TJrchsf.  Walker 
(1838),  3  Myl.  &  Cr.  702. 

(6)  Bence  v.  Gilpin  (1868), 
L.  K.  3  Ex.  76.  As  to  accept- 
ance of  executorship  by  inter- 
meddUng,  and  its  efiect  on  subse- 
quent devastavit  by  adminis- 
trator, see  Doyle  v.  Blake  (180^ 

2  Soh.  &  Lef.  231. 

(e)  Mucklow  V.  Fuller  (If 
Jac.  198  ;   Ward  v.  Butler  (:-        j, 
2    Mol.    533;     Booth    v.    ^.f'-'i 
(1838),  1  Beav.   125;    8tyUs  v. 
Gtty  (1849),  1  Mac.  &  G.  422. 
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of  which  the  testator  was  trustee  {d).     Now,  however,  trust      Art.  34. 
estates  (except  copyholds)  cannot  be  so  devised,  but  vest  in 
the  executors  virtute  officii  (e). 

In  Conyngliam  v.  Gonyngham  (/),  one  Coleman  was  appointed  Acceptance 

trustee  of  a  will,  but  he  never  expressly  accepted  the  appoint-     ^  °°^  ^°  ' 

ment.     One  of  the  trusts  was  in  respect  of  the  rents  of  a 

plantation   then   in  lease   to   the   testator's    son.      Coleman 

acted  as   agent  of   the  son,  who  was  also   heir-at-law,  and 

received  the  rents  of  the  estate  from  him.     It  was  held  that, 

by  so    interfering   with    the    trust    property,  he    could    not 

repudiate   the   trust   and   say  that   he  merely  acted  as  the 

son's  agent.     He  received  the  rents;  and  it  was  incumbent 

on  him,  if  he  did  not  desire  to  act  as  trustee,  to  disclaim 

expressly,  and  not  to  leave  himself  at  liberty  to  say  he  acted 

as  trustee  or  not.     It  is,  however,  not  every  interference  with 

trust  property  which  will  be  construed  as  an  acceptance  of  the 

office  of   trustee ;    for   if   such   interference  be  plainly   (not 

ambiguously)  referable    to    some   other   ground,   it   will   not 

operate  as  an  acceptance  ig).     Nor   (it   has   been   said)  will 

merely  taking  charge  of  a  trust  until  a  new  trustee  can  be 

found,  constitute,  of  itself,  a  constructive  acceptance  (/t).     But 

it  would  be  a  highly  dangerous  act,  even  if  that  decision  were 

now  followed,  which  seems  doubtful. 

In  a  modern  case,  the  joining  in  the  legacy  duty  receipt  for 
the  trust  fund,  unaccompanied  by  the  actual  receipt  of  the 
money,  was  held  to  be  of  itself  insufficient  to  fix  a  trustee  who 
desired  to  disclaim,  with  acceptance  of  the  trusteeship  {i).  But,  Acceptance 
on  the  other  hand,  there  is  a  privid  facie  presumption  of  accept-  g-[en°e^ 
ance ;  so  that  where  a  trustee,  with  notice  of  the  trust,  has 
indulged  in  a  passive  acquiescence  for  some  years,  he  will  be 
presumed  to  have  accepted  it,  in  the  absence  of  any  satisfac- 
tory explanation  {k).  And  where  a  testator  nominated  A.,  who 
was  living  in  Australia,  to  be  one  of  his  trustees  if  he  should 
return  to  England,  and  some  years  after  the  testator's  death 
he  did  return  for  a  temporary  visit,  and  there  was  no  evidence 

(d)  Be  Perry   (1840),   2   Curt.  {h)  Evans   v.    John   (1841),    4 
655  ;    Brooke  v.  Raymes  (1868),      Beav.  35. 

L.  E.  6  Eq.  25.  (i)  Jago    v.    Jago    (1893),    68 

(e)  Conveyancing    Act,     1881      L.  T.  654. 

(44  &  45  Vict.  c.  41),  s.  30.  (Ic)  Wise    v.    Wise    (1845),    2 

(/)  (1750)  1  Ves.  Sen.  522.  Jo.    &   Lat.    403  ;     Be    Uniaahe 

ig)  Stacey   v.    Mfh   (1833),    1  (1844),  IJo.  &  Lat.  1  ;  Be  Need- 

Myl.  &  K.  195  ;   Dove  v.  Everard  ham  (1844),    1   Jo.   &  Lat.    34  ; 

(1830),    1    Euss.    &   Myl.    231;  Boe  v.  Harris  (1847),  16  Mee  & 

Lowry  v.  Fulton  (1838),  9  Sim.  W.  517. 

104. 
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Art.  34. 


Acceptance 
of  part  and 
attempted 
disclaimer 
of  other 
part. 


of  disclaimer,  it  was  held  that  the  prima  facie  presumption  of 
acceptance  had  not  been  rebutted,  and  that  a  title  could  not  be 
made  by  the  other  trustees  (l). 

Acceptance  of  part  of  a  trust  is  acceptance  of  the  whole, 
notwithstanding  ^ny  attempted  disclaimer  of  part.  Thus, 
where  a  testator,  having  property  here  and  abroad,  gave  the 
whole  to  trustees  upon  the  same  trusts,  it  was  held  that  one 
of  the  trustees  could  not  disclaim  the  English  property  while 
accepting  the  trusts  of  the  foreign  property;  and  that  con- 
sequently he  was  a  necessary  party  to  a  sale  of  the  former  (7»). 

Lastly,  when  once  a  trust  has  been  effectually  disclaimed, 
interference  by  the  disclaiming  trustee  will  not  cancel  the 
disclaimer  or  raise  an  inference  of  acceptance  of  the  trust — 
e.g.,  where  he  acts  as  agent  for  the  trustees  or  adviser  to  the 
family  (n) . 

The  question  of  a  trustee  de  son  tort  (i.e.,  where  a  person 
not  nominated  as  trustee  gets  possession  of  trust  property 
with  notice  of  the  trust)  is  treated  of  later  on. 


(l)  Be  ArMh  and  Class's  Con- 
tract, [1891]  1  Ch.  601. 

(m)  Be  Lord  and  Fullerton's 
Contract,  [1896]  1  Ch.  228. 

(n)  Dove  v.  Everard  (1830),  1 


Euss.  &  Myl.  231 ;  Lowry  v. 
Fulton  (1838),  9  Sim.  104; 
SUcey  V.  Elph  (1833),  1  Myl.  & 
K.  195. 
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Art.  35. — Cases  in  ivhich  the  Trustee   takes  any  Estate. 

(1)  Where  the  trust  is  a  simple  trust,  and  the  trust 
property  is  of  freehold  tenure,  then,  in  consequence  of 
(or  in  the  case  of  wills  by  analogy  to)  the  Statute  of 
Uses,  the  trustee  takes  no  estate,  unless  the  property 
be  limited  to  his  use,  or  unless  there  be  a  clear  inten- 
tion to  vest  an  estate  in  him.  But  where  the  trust  is 
a  special  trust,  the  statute  does  not  apply,  and  the 
trustee  will  take  a  legal  estate  of  some  duration. 

(2)  Where  the  trust  property  is  of  copyhold  or  lease- 
hold tenure,  or  is  pure  personalty,  the  Statute  of  Uses 
is  inapplicable,  and  the  trustee  takes  a  legal  estate  of 
some  duration,  whether  the  trust  be  simple  or  special. 

(3)  This  article  has  no  application  where  the  legal 
estate  is  outstanding. 

Thus,  where  the  legal  estate  in  freeholds  is  limited  to  trustees,  Trust  to 
and  the  words  used  are  "  in  trust  to  pay  to  "  a  specified  person  E*^^™!*- 
the  rents  and  profits,  there  the  trustees  take  the  legal  estate,  to  receive 
because  they  must  receive  before  they  can  pay.    But  where  ''™*^' 
the  words  are  "in  trust  to  permit  and  suffer  A.  B.  to  take  the 
rents  and  profits,"  there  the  legal  estate  passes  directly  to  the 

T.  o 


194 


The  Administration  of  a  Trust. 


Art.  35. 


Trust  to 
permit 
beneficiary 
to  receive 
net  rents. 


Trust  to  pay 
or  permit 
"beneficiary 
to  receive. 


Control  or 
discretion  in 
trustees. 


party  beneficially  entitled,  the  purposes  not  requiring  that  it 
should  remain  in  the  trustees  (a) . 

Where,  however,  the  trustees  are  to  permit  and  suffer  the 
beneficiary  to  receive  the  net  or  clear  rents  and  profits,  the 
trustees  take  the  legal  estate ;  it  being  presumed  that  the 
trustees  are  to  take  the  gross  rents,  and,  after  payment  of 
outgoings,  to  hand  over  the  net  rents  to  the  beneficiary  (&). 

Where  the  language  is  ambiguous,  and  may  be  read  either 
as  implying  a  simple  or  a  special  trust,  it  has  been  said  that 
the  question  must  be  determined  according  to  the  general 
rules  of  construction.     Thus,  in  Doe  v.  Biggs  (c),  it  was  decided 
that  the  words  "to  pay  or  permit  him  to  receive"  would,  if 
contained  in  a  deed,  create  a  special  trust,  inasmuch  as  of  two 
inconsistent  expressions  in  a  deed  the  first  prevails  ;  whereas 
the  same  words  occurring  in  a  will  would  create  a  simple  trust, 
as  a  testator's  last  words  are  preferred.     However,  this  case 
cannot  be  relied  on.     As  Lindlby,  L.J.,  said  in  Re  Lashmar, 
Moody  V.  Penfold  {d),  "  I  do  not  think  it  is  a  sensible  decision. 
I  do  not  think  that  case  could  be  possibly  so  decided  now  if 
the  question  arose  for  the  first  time ;  and  I  am  not  disposed  to 
extend  it.     On  the  other  hand,  I  do  not  wish  to  shake  titles  ; 
and  I  shall  do  precisely  what  our  predecessors  have  always 
done — leave  the  case  where  it  is."     Bowen,  L.J.,  went  even 
further,  saying,  "  I  agree  with  the  late  Master  of  the  Eolls 
that   the   case  is  not  one  the  precedent  of  which  is  really 
applicable  to  other   cases.     In   most   cases,   there  is  sure   to 
he  a  context  ivhich  displaces  the  conclusion  at  which  the  court 
arrived  in  that  instance."     The  reader  is  therefore  warned  that 
Doe  V.  Biggs  cannot  be  safely  relied  upon  as  a  precedent. 
Nevertheless  it  was  more  recently  followed  by  Stieling,  J.,  in 
Re  Adams  and  Perry's  Contract  (e). 

So,  again,  where  the  trustees  are  to  exercise  any  control  or 
discretion  they  take  some  estate.  For  instance,  where  the 
beneficiary  is  empowered  to  give  receipts  for  the  rents  with 
the  approbation  of  the  trustees  {/) ;    or  the  trust  is  for  the 

{d)  [1891]  1  Ch.  258  ;  and  see 
Be  Tanqueray-Willaume  and 
Landau  (1882),  20  Ch.  D.  465. 

(e)  [1899]  1  Ch.  554. 

(/)  Gregory  v.  Henderson 
(1813),  4  Taunt.  772  ;  and  see 
also  JDavies  to  Jones  and  Evans 
(1883),  24  Ch.  D.  190,  where  a 
legal  estate  was  implied  without 
any  devise  to  the  trustees.  But 
of.  Be  Oameron,  Nixon  v. 
Cameron  (1884),  26  Oh.  D.  19. 


(a)  Per  Parke,  J.,  Barlcer  v. 
Greenwood  (1838),  4  Mee.  &  W. 
at  p.  429  ;  Doe  r.  Biggs  (1809), 
2  Taunt.  109  ;  Doe  v.  Bolton 
(1839),  11  Ad.  &E1.  188. 

(6)  Barlcer  v.  Greenwood, 
supra  ;  White  y.  Parker  (1835). 
1  Bing.  N.  C.  573  ;  Shapland  v. 
Smith  (1780),  1  Bro.  C.  C.  75. 

(c)  (1809)  2  Taunt.  109  ;  Baker 
V.  WhiU  (1875),  L.  K.  20  Eq.  166, 
171. 
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separate  use  of  a  married  woman  (in  cases  where  the  Married     Art.  35. 

Women's  Property  Act,  1882  (45  &  46  Vict.  75),  does  not 

apply),  who  consequently  requires  protection,  the  trustees  take 

the  legal  estate  (g) ;  at  all  events,  where  the  trust  is  created 

by  will.     But  where  it  was  created  by  deed,  the  common  law 

courts,  not  recognising  the  separate  estate  of  a  feme  covert, 

held   that   such  a  trust  was  a  simple  trust,   and  therefore 

came  within  the  Statute  of  Uses  (h).     However,  it  seems  more 

than  questionable  whether,  having  regard  to  the  Judicature 

Acts,  this  would  now  be  followed.     It  is,  however,  apprehended 

that  in  cases  to  which  the  Married  Women's  Property  Act 

applies  the  trustee  would  not  now  take  the  legal  estate,  because 

the  power  of  the  husband  no  longer  exists. 

Where  property  was  devised  to  trustees  charged  with  pay-  Charge  of 
ment  of  debts,  and  subject  thereto  in  trust  for  A.,  thfere,  as  "^  ^' 
the  trustees  were  not  directed  to  pay  the  debts,  they  had  no 
duties,  and  consequently  took  no  estate  (i).  It  is,  however, 
suggested  that  in  the  ease  of  wills  coming  into  operation 
between  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35)  and  the 
Land  Transfer  Act,  1897,  this  might  not  be  so,  as  in  such 
eases  the  former  Act  casts  the  duty  of  selling  the  property  on 
the  trustees.  Anyhow,  they  always  took  the  legal  estate  if 
they  had  to  pay  the  debts  (k). 

In  Houston  v.  Hughes  (l),  it  was  held  that  (notwithstanding  Freeholds  or 
the   Statute  of  Uses),  under  a  devise  of  freeholds  and  copv  <=°py'^°l^^ '° 

...  ,  .        ^"^      one  trust. 

holds  to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  the 
circumstance  that  A.  took  an  estate  in  the  copyholds  was  an 
argument  in  favour  of  an  intention  that  he  should  take  the  legal 
estate  in  the  freeholds.  However,  this  doctrine  was  dissented 
from  by  Jessel,  M.R.,  in  Baker  v.  White  (m),  and  it  is  clear 
that,  even  if  it  could  be  supported  in  the  case  of  a  will,  a 
similar  limitation  in  a  deed  would  be  construed  far  more  strictly. 

So,  where  lands  are  devised  unto  and  to  the  use  of  trustees  Devise  to 
in  trust  for  B.,  the  trustees  take  the  legal  estate  irrespective  '^®  "^'^  °^ 
of  any  active  trust  (n). 

(g)  Harton  v.   Harton   (1798),  a  direction  to  the  trustees  to  pay 

7T.  R.  652.     But  query  whether  debts,  8pence  v.  Spence  (1862), 

this  would  be  so  since  the  Mar-  10    W.     R.     605  ;      Creaton    v. 

riedWomen'sPropertyAct,1882.  Creaton  (1856),  3  Sm.  &  G.  386  ; 

(h)  Williams  v.  Waters  (1845),  and  He  Broolce,  Broolce  v.  Brooke, 

14  Mee.  &  W.  166  ;    see  Nash  v.  [1894]  1  Ch.  43. 

Ash  (1862),  1  H.  &  C.  160.  (Z)  (1827)  6  B.  &  C.  403. 

{i)  Kenrick  v.  Lord  Beauclerk  (m)  (1875)  L.  R.  20  Eq.  166  ; 

(1802),  3  Bos.  &  P.  175.  approved  by  Stirling,  J.,  in  Be 

(&)  Smith  V.  Smith  (1861),  11  Townsend's    Contract,    [1895]    1 

C.  B.  (N.  s.)  121  I    Marshall  v.  Ch.  716. 

Qingell  (1882),  21  Ch.  D.   790  ;  {n)  Doe    v.    Field    (1831),    2 

and  see  as  to  what  amounts  to  B.  &  Ad.  564. 

o2 
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Art.  35. 

Trust  to 
convey  to 
beneficiaries. 


Power  of 
sale  given 
to  trustee. 


Again,  even  where  the  active  trust  is  of  a  trivial  description, 
yet,  if  it  implies  an  intention  to  vest  the  legal  estate  in  the 
trustee,  effect  will  be  given  to  that  intention.  Thus,  if  a 
testator  devises  Greenacre  to  A.  and  B.  and  their  heirs,  upon 
trust  forthwith  to  convey  and  assure  the  same  to  C.  in  fee,  A. 
and  B.  will  take  the  legal  estate,  for  they  have  an  active 
duty  to  perform,  viz.,  to  convey  it  to  C.  (o). 

The  circumstance  that  a  testator  gives  his  trustees  a  power 
to  sell,  lease,  or  mortgage  has  in  several  cases  been  held  to 
show  that  they  were  intended  to  take  the  legal  estate  in  fee, 
for  the  exercise  of  the  power  might  become  an  active  duty  {p). 
But  in  Re  Lashmar,  Moody  v.  Penfold  (q),  the  Court  of  Appeal 
considered  that  at  all  events  a  power  of  sale  might  take  effect 
as  a  common  law  power  and  therefore  did  not  necessarily 
import  a  devise  of  the  fee  simple  to  the  trustee.  It  seems 
difficult  to  reconcile  this  case  with  the  older  cases  (p)  at 
common  law,  but  being  a  decision  of  the  Court  of  Appeal 
it  would,  it  is  presumed,  govern  the  question  in  future. 


Art.  36. — llie  Quantity  of  Estate  taken  by  the  Trustee  of 

Lands. 

Whenever,  under   the  preceding   article,  a  trustee 

takes  a  legal  estate  of  some  kind  in  land,  the  quantity 

of  that  estate  is  determined  by  the  foUov^^ing  principles  : 

(a)  If  the  settlement  is  a  deed,  it  v^'ill  be  construed 

strictly,  and  the  estate  of  the  trustee  will  not  be 

enlarged  or  diminished  by  any  reference  to  the 

exact  estate  required  to  carry  out  the  trust  (?■), 

unless  a  strict  construction  vpould  lead  to  an 

inconsistency  (s). 


(o)  Doe  V.  Edlin  (1836),  4  Ad. 

6  El.  582  ;  Doe  v.  Bolton  (1839), 
11  Ad.  &  El.  188  ;  Van  QruUen 
V.  Foxwell,  [1897]  A.  C.  658. 
Even  where  the  tenant  for  life 
is  to  receive  the  rents,  Keene  v. 
Deardon  (1807),  8  East,  248. 

(p)  Watson  V.  Pearson  (1848), 
2  Ex.  581  ;    Doe  v.  Ewart  (1838), 

7  Ad.  &  EI.  636. 

iq)  [1891]  1  Ch.  258. 

(r)  Cooper  v.  KynocJc  (1872), 
L.  R.  7  Ch.  398 ;  Blaker  v. 
Anscombe  (1804),    1   Bos.   &  P. 


(N.  E.)  25;  Venables  v.  Morris 
(1797),  7  T.  R.  342  ;  Wykham  v. 
Wykham  (1811),  18  Ves.  395,  per 
Lord  Eldon  ;  Colmore  v.  Tyndall 
(1828),  2  Y.  &  J.  605.  If  a 
sufficient  estate  be  not  given  to 
the  trustee,  it  is  conceived  that 
it  would  be  ground  for  rectifica- 
tion (see  Me  Bird's  Trusts  (1876), 
3  Ch.  D.  214). 

(s)  Curtis  Y.  Price  (1805),  12 
Ves.  89  ;  Beaumont  v.  Marquis 
of  Salisbury  (1854),  19  Beav.  198. 
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(b)  If  the  settlement  is  a  will  dated  before  the  Wills     Art.  36. 

Act,  1837  (1  Vict.  c.  26),  the  legal  estate 
given  to  a  trustee  will  be  enlarged  or  dimi- 
nished to  such  an  estate  as  will  enable  him 
to  perform  the  trusts  ;  and  if  no  words  of 
limitation  are  used,  the  estate  will  be  limited 
to  a  definite  or  indefinite  term  of  years, 
unless  the  trust  requires  the  trustee  to  take 
the  tee(t). 

(c)  If  the  settlement  is  a  will  executed  since  the 

Wills  Act,  an  indefinite  devise  to  a  trustee 
jmmd  facie  passes  the  fee  simple,  or  other  the 
whole  estate  of  the  testator  ;  and  if  the  trusts 
by  their  nature  extend  over  an  indefinite  period, 
that  presumption  is  irrebuttable.  But  if,  on 
the  face  of  the  will,  it  is  apparent  that  an 
estate  pur  autre  vie  would  certainly  enable  the 
trustee  to  fulfil  all  the  trusts,  he  will  take  that 
estate  only,  notwithstanding  a  limitation  to  him 
and  his  heirs,  unless  there  is  a  clear  intention 
expressed  that  he  shall  take  the  fee  or  some 
other  defined  estate  (u). 

(t)  GordaVs   Gase  (1594),   Cro.  term  of  years  absolute  or  deter- 

Eliz.     316;      Doe     y.     Simpson  minable,  or  an  estate  of  freehold, 

(1804),  5  East,  162  ;    Acldand  v.  shall  be  given  to  him  expressly 

Lutley  (1839),  9  Ad.  &  El.  879  ;  or   by   impKcation.     Section   31 

Heardson  v.   Williamson  (1836),  enacts,  that  where  any  real  estate 

1    Keen,    33;     Doe    v.    Nichols  shall  be  devised  to  a  trustee  with- 

(1823),  1  B.  &  C.  336  ;   Watson  v.  out  any  express  limitation  of  the 

Pearson     (1848),     2     Ex.     581  ;  estate    to    be    taken    by    such 

Bush  V.  Allen  (1695),  5  Mod.  63  ;  trustee,  and  the  beneficial  interest 

Doe  V.  Homfray  (1837),  6  Ad.  &  in   such   real   estate,    or    in   the 

El.  206.  surplus  rents  and  profits  thereof, 

(u)  Sub-paragraph  (c)  of  this  shall  not  be  given  to  any  person 

article  is  intended  and  believed  for  life,   or  shall   be  given  for 

to  give  the  effect  of  ss.  30  and  31  life,    but    the   purposes    of    the 

of  the  Wills  Act  (1  Vict.  c.  26).  trust  may  continue  beyond  the 

By  the  first  of  these  sections  it  life  of  such  person,  such  devise 

is  enacted,  that  where  any  real  shall    be    construed   to  vest    in 

estate  (other  than  or  not  being  such  trustee  the  fee  simple  or 

a  presentation  to  a  church)  shall  other    the    whole    legal    estate 

be    devised   to    any   trustee   or  which  the  testator  had  power  to 

executor,   such   devise   shall   be  dispose  of  by  wUl,  and  not  an 

construed  to  pass  the  fee  simple,  estate    determinable    when    the 

or    other   the   whole    estate    or  purposes  of  the  trust  shall  be 

interest  which  the  testator  had  satisfied.     Both    these    sections 

power  to  dispose  of  by  wiU,  in  have   been   subjected   to   much 

such  real  estate,  unless  a  definite  criticism,  and,  strange  and  almost 
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Art.  36. 


Sub-Paragraph  (a). 


Gift  by  deed 
to  trustees 
and  their 
heirs. 


Inconsistent 

limitations. 


In  Colmore  v.  Tyndall  {x),  under  a  deed,  lands  were  limited 
to  the  use  of  A.  for  life,  with  remainder  to  the  use  of  B.  and 
his  heirs  during  the  life  of  A.,  to  support  contingent 
remainders,  remainder  to  the  use  of  0.  for  life,  remainder  to 
the  same  B.  and  his  heirs  during  the  life  of  C.  to  support 
contingent  remainders,  remainder  to  the  first  and  other  sons 
of  C.  in  tail  male,  remainder  to  divers  other  uses,  remainder  to 
the  said  B.  and  his  heirs  (without  saying  during  the  life  of 
the  tenant  for  life)  to  support  and  preserve  contingent 
remainders,  with  divers  remainders  over.  The  question  arose 
whether,  under  the  last  limitation  to  B.  and  his  heirs,  he 
took  the  fee  simple,  or  whether  he  only  took  that  which  was 
necessary  for  the  purpose  of  the  trust,  namely,  an  estate  pur 
autre  vie.  But  the  court  held  that  although  the  estate  given 
to  the  trustee  seemed  to  be  larger  than  was  essential  to  its 
purpose,  it  was  not  a  sufficient  ground  for  restricting  an 
estate  limited  by  deed  to  a  trustee  and  his  heirs  to  an  estate 
for  life. 

But  even  in  a  deed,  where  there  are  limitations  which,  on  a 
strict  construction,  would  be  inconsistent  and  repugnant,  the 
court  will,  by  supplying  obviously  omitted  words,  endeavour 
to  carry  out  the  intention.  Thus  in  Curtis  v.  Price  (y)  the 
facts  were  as  follows.  A  deed  of  settlement  purported  to 
convey  freeholds  to  P.  and  J.  and  their  heirs,  to  the  use  of 
M.  for  life;  remainder  to  the  use  of  E.  (his  wife)  during 
widowhood ;  but  if  she  should  marry  again,  to  the  use  of  P. 
and'  J.  and  their  heirs,  in  trust  out  of  the  rents  to  pay  E.  an 
annuity,  and  to  apply  the  residue  to  the  maintenance  of  the 
children  of  M.  and  E.  ;  with  remainder,  after  the  decease  of 
the  survivor  of  M.  and  E.,  to  the  use  of  P.  and  J.  for  1,000 
years,  upon  divers  trusts.  It  was  held  that,  as  the  limitation 
of  the  1,000  years'  term  to  P.  and  J.  was  absolutely  incon- 
sistent with  an  intention  to  give  them  the  fee,  the  limitation 


incredible  as  it  may  appear,  it 
is  believed  that  the  real  history 
of  the  two  sections  is  that  they 
were  drafted  as  alternative  ones, 
but,  by  some  carelessness,  were 
both  allowed  to  remain  in  the 
Act  when  passed  (see  per  Jessel, 
M.R.,  Freme  v.  Clement  (1881), 
18  Ch.  D.  at  p.  514).  Their 
meaning  is  by  no  means  clear  ; 
but  it  is  apprehended  that  their 


effect  is  as  above  stated  (see 
Hawkins  WiUs,  30). 

{x)  (1828)  2  Y.  &  J.  605;  and 
see  also  Cooper  v.  Kynoclc  (1872), 
L.  R.  7  Ch.  398  ;  and  Be  White 
and  Eindle's  Contract  (1877),  7 
Ch.  D.  201. 

iy)  (1805)  12  Ves.  89;  and 
see  Beaumont  v.  Marquis  of 
Salisbury  (1854),  19  Beav.  198. 
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to  them  and  their  heirs  must  be  cut  down  to  an  estate  during     Art.  36. 
the  Ufe  of  E.  

Sub-Paeageaphs  (b),  (c). 

If  the  limitations  stated  in  Colmore  v.  Tyndall  (su-pi'it),  had  Gift  by  will 
been  declared  by  a  will,  whether  executed  before  or  since  the  ^°|™gij^ 
Wills  Act,   1837  (1  Vict.  e.  26),  instead  of   by  a  deed,  the  heirs, 
decision  would   clearly  have   been  different.     Thus,  if  lands 
are  devised  to  trustees  and  their  heirs,  upon  trust  to  pay  the 
net  rents  to  A.  for  life,  and  after  A.'s  death  in  trust  for  B., 
the  trustees,  notwithstanding  the  words  of  inheritance,  only 
take  an  estate  pur  autre  vie  (viz.,  during  A.'s  life)  ;  for  the 
active  trust  reposed  in  them  ends  with   the   life  of  A.,  and 
consequently  the  purposes  of  their  trust  do  not  require  them 
to  take  a  larger  estate  (z). 

Nor  will  the  court  imply  a  larger  estate  (where  it  is  not  Larger  estate 
necessary  to  carry  out  the  definite  trusts  of  the  will),  on  the  ^  j-eSffy^ 
ground  that  by  doing  so  effect  would  incidentally  be  given  to  testator's 
the  testator's  intentions.     Thus,  if  freeholds  be  given  to  A.  ™^^  ^  ^' 
for  life,  with  remainder  to  trustees  and  their  heirs  in  trust 
to  preserve  contingent  remainders,  with  remainder  to  the  heirs 
of  A.,  it  is  obvious  that,  if  the  trustees  could  be  held  to  take 
the  fee  in  reversion  expectant  on  A.'s  life  estate,  the  rule  in 
Shelley's  Case  would  be  rendered  inapplicable,  and  the  obvious 
intention   of   the    testator   to   give   A.   a   mere   life   interest 
would   be   preserved.     But,  notwithstanding  this,   the   court 
holds   that  the    trustees   only  take   an    estate  pur  autre  vie, 
that  being  sufficient  to  enable  them  to   preserve  contingent 
remainders,  which  alone  was  the  object  of  the  trust  reposed  in 
them  (a) . 

On  similar  grounds,  the  court  will  not  imply  a  larger  estate  Estate  in 

in  the  trustees  than  the  trust  requires,  merely  because,  if  they  trustee  to 

^  .  .  preserve 

took  such  larger  estate,  it  would  support  a  contingent  remainder,  contingent 

and  so  prevent  it  from  failing  for  want  of  a  particular  estate  ^^o'^j™''i^e^ 

of  freehold  (&). 

On  the  other  hand,  where,  by  will,  the  rents  of  certain  lands  Direction  to 

(which  are  not  expressly  devised  to  any  one)  are  directed  to  tg^a'rried 

be  paid  to  a  married  woman's  separate  use  by  the  testator's  women. 

executors,  there  is  an  implied  devise  to  the  executors  of  such 

(«)  Blagrave        r.        Blagrave  Adams  (1856),  22  Beav.  266. 

(1849),   4  Ex.    550;     Watson  v.  (6)  Gunliffe  y.  Braneker  {ISTQ), 

Pearson  (1848),  2  Ex.  581  ;    Doe  3   Cli.   D.    393,   and  oases  there 

V.  Cafe  (1852),  7  Ex.  675.  cited  ;    Festing  v.  Allen  (1843), 

(a)  Nash  v.    Coates   (1832),   3  12  Mee.  &W.   279;   Marshall  v. 

B.    &   Ad.    839  ;     Eaddelsey    v.  Qingell  (1882),  21  Ch.  D.  790. 


200 


The  Administration  of  a  Trust. 


Art.  36. 


Trusts 
requiring  a 
fee  simple 
imply  that 
estate. 


Clear  inten- 
tion to  vest 
fee,  although 
not  required 
for  trust. 


an  estate  in  the  land  as  will  enable  them  to  execute  the  trust  (c), 
viz.,  an  estate  j^wr  autre  vie. 

So  if  land  be  devised  to  trustees  without  any  words  of 
limitation,  by  a  will  executed  since  the  Wills  Act  (1  Vict, 
c.  26),  and  they  are  expressly  directed  to  sell  (d),  or  impliedly 
authorised  to  do  so  (e)  (as  by  a  direction  to  pay  debts  (/)), 
whether  certainly  or  contingently,  or  are  authorised  to 
lease  or  to  mortgage  (g),  or  to  allow  maintenance  to 
infants  during  a  period  of  suspended  vesting  (h),  or  to  do 
any  other  act  which  requires  the  complete  control  over 
the  property  (i) ,  the  trustees  will  take  an  estate  in  fee 
simple,  or  other  the  whole  estate  which  the  testator  could 
dispose  of.  With  regard,  however,  to  wills  executed  before 
the  Wills  Act,  this  would  not  have  been  so  except  under 
a  direction  to  sell{k);  for  a  trust  to  mortgage  or  lease, 
or  a  trust,  to  maintain  infants,  could  equally  have  been 
carried  out  by  a  trustee  who  had  merely  an  indefinite  term 
of  years  (I). 

And  so,  too,  the  trustees  will  take  the  fee  simple  where 
there  is  a  clear  intention  to  give  it  them,  notwithstanding 
that  a  less  estate  would  certainly  enable  them  to  perform 
the  trust.  Thus,  if  lands  be  devised  unto  and  to  the  use  of 
A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  A.  takes  the 
legal  fee  simple  (m),  because  there  can  be  no  other  meaning 
given  to  the  words  used.  But  a  devise  unto  and  to  the  use 
of  A.  and  his  heirs,  in  trust  for  A.  for  life,  and  after  A.'s 
death  a  direct  devise  to  C,  gives  the  trustees  merely  an  estate 


(c)  Bush  V.  Allen  (1695),  5 
Mod.  63  ;  sed  quwre  since  the 
Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  o.  75). 

(d)  Shaw  V.  Weigh  (1828),  2 
Str.  798 ;  Bagshaw  y.  Spencer 
(1748),  1  Ves.  Sen.  142  ;  Watson 
V.  Pearson  (1848),  2  Ex.  581  ; 
Cropton  V.  Davies  (1869),  L.  E. 
4  C.  P.  159. 

(e)  Gibson  v.  Lord  Montfort 
(1750),  1  Ves.  Sen.  485.  But 
cf.  dicta  of  LiNDLET,  L.J.,  in 
lie  Lashmar,  Moody  v.  Penfold, 
[1891]  1  Ch.  at  p.  267,  where  he 
considered  that  a  power  of  sale 
might  take  effect  as  a  common 
law  power  apart  from  any  estate. 

(/)  Marshall  Y.  Gingell,  {18S2), 
21  Ch.  D.  790 ;  Be  Brooke,  Brooke 
V.  Brooke,  [1894]  1  Ch.  43  ;  but 
see  Garlyon  v.    Truscott    (1875), 


L.  E.  20  Eq.  348. 

ig)  Doe  V.  Ewart  (1838),  7 
Ad.  &  El.  636 ;  Watson  v. 
Pearson,  supra ;  Doe  v.  Willan 
(1818),2B.&Ald.  84;  BeEddeVs 
Trusts  (1871),  L.  E.  11  Eq.  559. 

(h)  Berry  v.  Berry  (1878),  7 
Ch.  D.  657  ;  Be  Tanqueray- 
Willaume  and  Landau  (1882),  20 
Ch.  D.  465. 

{i)  Villiers  v.  Villiers  (1740), 
2  Atk   71 

(k)  Doe  V.  Ewart  (1838),  7 
Ad.  &  El.  636. 

{I)  See  GordaVs  Case  (1594), 
Cro.  EUz.  316  ;  Doe  y.  Simpson 
(1804),  5  East,  162  ;  Ackland  v. 
Lutley  (1839),  9  Ad.  &  El.  879  ; 
Heardson  v.  Williamson  (1836), 
1  Keen,  33. 

(m)  Doe  V.  Field  (1831),  2  B.  & 
Ad.  564. 
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during  the  life  of  A.(n);  for  the  remainder  is  not  limited  by     Art.  36. 
way  of  trust. 

So  where  there  was  a  devise  of  freeholds  and  copyholds 
to  trustees  and  their  heirs,  in  trust  for  A.  for  life  for  her 
separate  use,  and  after  her  death  upon  trust  to  stand  seised 
of  them  for  such  persons  as  she  should  by  will  appoint,  with 
a  direct  devise  of  the  properties  to  A.  in  fee  in  default  of 
appointment,  it  was  held  that  the  trustees  took  the  legal 
estate  in  fee.  And  Stirling,  J.,  intimated  that  even  if  the 
power  of  appointment  had  not  been  executed  he  should  have 
held  that  the  ultimate  gift  to  A.  in  fee  was  equitable,  and  not 
an  executory  legal  devise  (o). 

Where  a  testator  devises  property  to  trustees  and  their  Trust  to 
heirs,  upon  trust  to  pay  the  net  rents  to  A.  for  life,  and  another'" 
after  his  death  upon  trust  to  convey  the  property  to  B.  in 
fee  simple,  the  direction  to  convey  constitutes  a  special 
and  active  trust,  which  necessarily  implies  that  the  trustees 
should  have  the  legal  fee  in  them ;  for  non  dat  qui  nan 
habet  {p). 

Again,  where  there  are  recurring  trusts  which  require  the  Recurring 
legal  estate  to  be  in  the  trustees,  with  intervening  limitations  *^''^*^- 
which,  taken  alone,  would  vest  the  legal  estate  in  the  persons 
beneficially  entitled,  and  there  is  no  repetition  before  each  of 
the  recurring  trusts  of  the  gift  of  the  legal  estate  to  the 
trustees ;  then  the  legal  estate  is  held  to  be  in  the  trustees 
throughout,  and  the  intermediate  estates  are  equitable 
only  (q).  To  show  the  importance  of  this  principle,  it  is 
well  to  refer  to  the  leading  case  of  Harton  v.  Harton  (q). 
There  the  limitations  were  to  trustees,  in  trust  for  A.  for 
life  for  her  separate  use,  remainder  to  the  heirs  of  her  body, 
remainder  to  B.  for  life,  for  her  separate  use,  with  remainder 
to  the  heirs  of  her  body.  Here  the  separate  use  gave  the 
trustees  an  estate  during  A.'s  life,  and  also  during  B.'s  life  ; 
but  had  it  not  been  for  this  last  trust,  they  would  not  have 
taken  the  legal  estate  during  the  intermediate  trust  in  favour 
of  the  heirs  of  A.'s  body.  As,  however,  there  was  a  recurring 
trust,  they  did  so ;  and,  therefore,  as  the  estate  of  A.,  and 
the  estate  given  to  the  heirs  of  her  body,  were  both  equitable 

(w)  Doe  d.   Woodcock  v.   Bar-  (q)  EaHon  v.    Barton   (1798), 

iJirop  (1814),  5  Taunt.  382.  7  T.  R.   652  ;    Hawhins  v.  Lus- 

(o)  Be     Townsend's     Contract,  combe    (1818),    2    Swans.     375 ; 

[1895]  1  Ch.  716.  Brown    v.    Whiteway    (1846),    8 

ip)  Doe  v.  Edlin  (1836),  4  Ad.  Hare,    145  ;      Toller  v.   Aitwood 

&  El.  582  ;   Doe  v.  Bolton  (1839),  (1850),  15  Q.  B.  929. 
11  Ad.  &  El.  188. 
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Art.  36.      estates,  the  rule  in  Shelley's  Case  applied,  and  A.  took  an 
estate    tail.     liarton  v.  Harton   has   been   followed    by  the 
House  of  Lords  in  Van  Grutten  v.  Foxwell  (r),  where  precisely 
the  same  point  arose. 
Trust  o£  In  Collier  v.  Walters  (s)  a  testator,  by  will  dated  before  the 

durlti°n^  "Wills  Act,  1887  (1  Vict.  c.  26),  devised  his  estate  to  trustees 
and  their  heirs,  upon  trust  that  they  and  their  heirs  should 
stand  seised  of  the  same  during  the  life  of  W.  C,  and  also  until 
the  whole  of  the  testator's  debts  and  the  legacies  thereinafter 
mentioned  were  paid,  upon  trust  to  let  the  same,  and  apply 
the  rents  in  discharge  of  his  debts  ;  after  payment  of  which 
they  were  to  apply  the  rents  in  payment  of  legacies,  and 
finally  hold  the  property  upon  trust  to  pay  the  rents  to 
W.  C.  and  his  assigns  during  his  life.  And  after  the  decease 
of  W.  C.  and  payment  of  the  debts  and  legacies  and  all 
expenses,  the  testator  devised  the  property  to  the  heirs  of 
the  body  of  W.  C,  with  remainders  over.  In  1830,  W.  C, 
relying  on  the  rule  in  Shelley's  Case,  suffered  a  common 
recovery  and  barred  the  entail.  Upon  his  right  to  do  this 
coming  in  question.  Sir  Gboegb  Jessbl,  M.E.,  held  that  the 
trustees  took  the  legal  fee,  and  that  consequently  W.  C, 
under  the  rule  in  Shelley's  Case,  took  an  equitable  estate 
tail. 


Art.  37. — The  Efect  of  the  Statutes  of  Limitation  on 
the  Trustee's  Estate. 

(1)  A  trustee  of  an  express  trust  is  not  divested  of 
the  legal  estate  by  the  exclusive  possession  even  of  a 
sole  beneficiary  v^ho  is  absolutely  entitled  for  the 
statutory  period. 

(2)  A  trustee,  like  a  beneficial  ov^^ner,  may  be  barred 
by  the  adverse  possession  of  a  stranger ;  and  if  he  be 
so  barred,  his  beneficiaries  w'Al  be  barred  also.  But 
beneficiaries  will  not  be  barred  by  the  adverse  posses- 
sion of  a  person  who  claims  through  or  under,  and  not 
adversely  to  the  trustee,  unless  he  be  a  purchaser  for 
value  ;  and  even  then  time  will  only  run  against  bene- 
ficiaries under  disability  from  the  cesser  of  it,  or  against 
reversioners  from  their  interests  vesting  in  possession. 

(r)  [1897]  A.  C.  658.  (s)  (1873)  L.  R.  17  Eq.  252. 
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(3)  {Submitted.)  Where  one  of  several  trustees  dis-     Art.  37. 
appears,  the  others,  or,  if  a  new  trustee  be  appointed  ' 

in  his  place,  the  new  trustee  and  the  continuing 
trustees,  will  acquire  the  legal  estate  in  the  entirety  by 
possession  for  the  statutory  period. 

Paeageaph  (1). 

Before  the  Act  of  "William  IV.  it  was  held  that  the  long-con-  History  of 
tinned  possession  of  a  beneficiary  was  no  bar  to  the  estate  of  ^^^  poTnt"^ 
the  trustee,  as  it  was  not  adverse.  This  was  preserved  by  s.  7 
of  3  &  4  Will.  IV.,  c.  27,  by  which  it  was  enacted  that  a  cestui 
que  trust  is  not  to  be  deemed  a  tenant  at  will  of  the  trustee 
so  that  the  latter  would  be  barred  by  the  possession  of  the 
cestui  que  trust  for  the  statutory  period.  The  probable 
intention  of  this  was  to  prevent  one  beneficiary  getting  a 
possessory  title  as  against  others,  but  the  somewhat  incon- 
venient effect  is  that  an  outstanding  legal  estate  in  a  bare 
trustee  can  never  be  acquired  by  his  sole  beneficiary  by 
possession,  however  long  continued  (i). 

Whether  the  rule  applies  to  constructive  trusts  is  not  alto-   Quaire 
gether  free  from  doubt.     In  Drummond  v.  Sant  (t)  it  was  held  '^'^etiier 
that  where  a  lessor  was  under  an  implied  trust  to  grant  a  lease  to  construo- 
to  a  lessee  the  latter  could  not  get  an  adverse  title  against  the  ^"^  trusts, 
lessor  under  s.  7,  and  this  was  expressly  accepted  by  Kay,  L.J., 
in   Warren  v.  Murray  (u)  as  applying  the  exception  in  s.  7  to 
implied  as  well  as  to  express  trusts.     On  the  other  hand,  in 
Doe  v.  Rock  (x)  it  was  held  that  a  purchaser  who  paid  his 
money  but  never  obtained  a  conveyance,  acquired  the  legal 
estate  by  possession  for  the  statutory  period,  notwithstanding 
that  the  vendor  was  an  implied  trustee  for  him ;   and  the 
same    conclusion  was    arrived    at    by  Fey,  J.,  in    Sands   to 
Iliompson{y),  where  a  mortgage  had  been  paid  off  but  no 
reconveyance  taken.     It  would  seem,  however,  from  a  careful 
perusal  of  the  judgment  of  Kay,  L.J.,  that  he  only  excepted 
implied  trusts  from  the  operation  of  the  statute,  where  the 
implied  trustee  had  rights  to  recover  possession  in  certain 
events  (as  the  lessor  had  in  that  case) ;   and  that  where  the 
implied  trustee  is  a  mere  bare  trustee  of  the   legal   estate 
without  either  rights  or  duties  (other  than  that  of  executing 

(i)  Garrard  r.  Tuck  (1849),  8  explained  in  Drummond  v.  Sant, 

C.  B.  at  p.  251  ;    Drummond  v.  supra,  at  p.  768. 

Sant,  per  Blackbuen,  J.  (1871),  {x)  (1842)  Car.  &  M.  549. 

L.  R.  6  Q.  B.  at  p.  768.  (y)  (1883)  22  Ch.  D.  614. 

(w)  [1894]  2  Q.  B.  at  p.  657, 
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Art.  37.     a  conveyance)  the  statute  will  run  against  him  unless  he  is 
trustee  under  an  express  trust. 

Parageaph  (2). 

Rule  does  It  is  well  settled  that  "  the  rule  that  the  Statute  of  Limi- 

as  between       tations  does  not  bar  a  trust  estate,  holds   only  as  between 

beneficiaries     cestui    que    trust   and   trustee,  not  between  cestui   que   trust 

s  rangeis.  ^^^  trustee  On  the  one  side  and  strangers  on  the  other,  for 

that  would  make  the  statute  of  no  force  at  all,  because  there 

is  hardly  any  estate  of  consequence  without  such  trust,  and 

so  the  act  would  never  take  place ;  and  therefore,  where  a  cestui 

que  trust  and  his  trustee  are  both  out  of  possession  for  the 

time  limited,  the  party  in  possession  has  a  good  bar  against 

them  both  "  («). 

It  has  sometimes  been  suggested  (but  still  remains  doubtful) 
whether,  in  such  cases,  the  statutory  period  may  be  extended 
where  the  cestid  que  trust  is  under  disability,  or  is  merely 
entitled  in  reversion,  to  the  same  extent  as  he  would  be  if 
his  estate  were  legal  and  not  merely  equitable.  It  is  appre- 
hended, however,  that  it  cannot  be  so,  as  the  cestui  que  trust 
could  only  bring  an  action  of  ejectment  in  the  name  of  the 
trustee  who  is  ex  hypothesi  barred  (a).  Anyhow,  where  the 
statute  has  once  begun  to  run  against  a  cestui  que  trust  abso- 
lutely entitled,  it  will  not  be  stopped  by  reason  of  the  subsequent 
disability  of  persons  claiming  through  or  under  such  cestui 
que  trust  (b). 

Paeageaph  (3). 

Question  It  sometimes  happens  that  a  trustee  goes  abroad  and  is 

trustee  can^  never  heard  of  again.  In  such  cases,  of  course,  the  proper 
give  statutory  course  is  in  due  time  to  appoint  a  new  trustee  in  his  place 
against  old  ^^^  ^°  execute  a  vesting  declaration  under  s.  12  of  the 
trustees  Trustee  Act.     But  in  the  investigation  of  titles  one  sometimes 

conveyance      finds   that  this  has   not   been   done   and  no   vesting   order 
or  vesting        obtained,  and  the  question  then  arises  whether  the  de  facto 
trustees  have  acquired  the  legal  estate  in  the  entirety  under 
the  Statute  of  Limitations. 

It  seems  clear  that  in  the  simple  case  of  a  trustee  dis- 
appearing for  twelve  years  and   no  appointment  of   a  new 

(«)  Per      Lord      Haedwicke,  (1812),  2  B.  &  B.  at  p.  75. 

LeweUin    v.    MachvoortJi    (1740),  (a)  See  Lewiu  on  Trusts  (12tli 

2  Eq.  Cas.  Abr.  579,  and  to  same  ed.)   1130,  where  the  subject  is 

effect  fer  Lord    Kbdesdale  in  discussed. 

Hovenden  v.  Annesley  (1806),  2  (6)  Murray  v.  Wathins  (1890), 

Sch.  &  Lef.   629,  and  -per  Lord  62  L.  T.  796  ;    Garner   v.  Win- 

Mannebs   in  Pentland  v.  Stokes  grove,  [1905]  2  Ch.  233. 


order. 
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trustee  in  his  place  the  legal  estate  in  the  entirety  will  be     Art.  37. 
acquired  by  the  continuing  trustees  under  s.  12  of  the  Eeal 
Property  Limitation  Act,  1833,  which  expressly  includes  the 
case  of  joint  tenants  holding  for  the  benefit  of  any  person  or 
persons  other  than  the  joint  tenant  out  of  possession.     And 
it  seems  equally  clear,  that  where  the  one  who  disappears  is 
a  sole  trustee,  and  new  trustees  are  appointed  in  his  place, 
they  will,  as  joint  tenants,  acquire   the   legal   estate  in   the 
entirety  by  possession  for  the  statutory  period.     But  where  Exception 
one  new  trustee  is  appointed  to  act  jointly  with  the  continuing  ^ew'^trustee 
trustees  in  place  of  the  trustee  who  has  disappeared,  it  seems  appointed 
questionable  whether  he  and  the  other  trustees  would  acquire  g°^g  ^^  (.jjg 
a  possessory  title  to  the  entirety  in  twelve  years,  and  it  is  difS-  old  ones, 
cult  to  see  how  they  could  possibly  do  so  as  joint  tenants,  which 
requires  unity  of  title.     The  present  writer  is  not  aware  of  any 
authority  on  the  point,  which  he  considers  eminently  doubtful, 
but  the  bent  of  his  opinion  is  that  the  new  trustee  would  in 
course  of  time  acquire  the  share  of  the  displaced  trustee  as 
tenant  in  common  with  the  continuing  trustees,  who  would 
still  continue  to  be  joint  tenants  inter  se. 


Art.  38. — Bcmhruptcy  of  the  Trustee. 

(1)  The  property  of  a  bankrupt  divisible  among  his 
creditors,  does  not  comprise  property  held  by  him  as 
trustee  for  any  other  person  (c),  notvpithstanding  that 
it  is  property  in  his  order  and  disposition  at  the 
commencement  of  the  bankruptcy  (d). 

(2)  If  he  has  converted  it  into  money  or  other  pro- 
perty which  would  be  subject  to  the  trust  in  the  hands 
of  the  trustee,  it  will  remain  so  subject  notwithstanding 
the  trustee's  bankruptcy  (e). 

The  only  part  of  this  rule  which  requires  any  illustration  is 

(c)  Bankruptcy  Act,  1883  (1873),  L.  E.  17  Eq.  113  ;  Ex 
(46  &  47  Vict.  c.  52),  s.  44.  It  parte  Marsh  (1744),  1  Atk.  158. 
may  be  conveniently  mentioned  As  to  constructive  trustees,  see 
here  that  on  the  conviction  of  a  Ex  parte  Pease  (1812),  19  Ves. 
trustee  the  trust  property  does  at  p.  46,  and  Whitfield  v.  Brand 
not  vest  in  the  administrator  (1847),  16  Mee.  &  W.  282. 
appointed  under  the  Forfeiture  (e)  Frith  v.  Gartland  (1865), 
Act,  1870  (33  &  34  Vict.  c.  23).  2  Hem.  &  M.  417  ;  Be  EalleU's 
See  Trustee  Act,  1893  (56  &  57  Estate,  Knatchbull  v.  Hallett 
Vict.  c.  53),  s.  48.  (1880),  13  Ch.  D.  at  p.  719. 

(d)  Ex  parte   Barry,   Be   Fox 
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Art.  38.  sub-clause  (2);  but  as  tbe  doctrine  of  folio-wing  trust  property 
into  other  property  into  which  it  has  been  converted  is  fully 
treated  of  hereafter,  the  reader  is  referred  to  Art.  96  (infra). 


Power  to 

commence 

actions-. 


Curtesy  and 
dower. 


Trustees  of 
copyholds 
must  be 
admitted. 

Trustees 
prove  in 
bankruptcies. 


Art.  89. — The  Incidents  of  the  Trustee's  Estate 
at  Laic. 

At  law,  the  estate  of  the  trustee  is  subject  to  the 
same  incidents  as  if  he  were  also  beneficial  owner, 
except  where  such  incidents  are  modified  by  statute. 

Thus,  he  is  the  proper  person  to  bring  actions  arising  out 
of  wrongs  formerly  cognizable  by  common  law  courts,  and 
which  necessitated  the  possession  of  the  legal  estate  in  those 
bringing  them  (/). 

So,  at  law,  the  estate  of  the  trustee  in  real  property  was 
liable  to  curtesy  (g),  dower  (h),  and,  if  of  copyhold  tenure,  to 
freebench  (i) ;  but  of  course  the  persons  so  taking  could  only 
take  as  trustees  for  those  beneficially  entitled  (/c).  Since  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  the  devolution 
of  freehold  trust  estates  is  entirely  changed,  and  dower  and 
curtesy  no  longer  attach.  Formerly  the  estate  of  a  trustee 
was  also  liable  to  forfeiture  and  escheat,  but  there  can  no 
longer  be  forfeiture  or  escheat  of  a  trust  estate  {I). 

So,  again,  trustees  of  copyholds  who  take  an  estate  must 
be  admitted  by  the  lord  of  the  manor  on  the  customary 
terms  (m). 

Where  a  debtor  to  the  trust  estate  becomes  bankrupt,  the 
trustee  is  the  proper  person  to  prove  without  the  concurrence 
of  the  beneficiaries  (n),  unless  in  the  case  of  a  simple  trust. 
Where,  however,  it  is  probable  that  the  debtor  has  paid  the 
beneficiaries  direct,  it  lies  in  the  discretion  of  the  judge  to 
require  their  concurrence  in  the  proof  (o). 


(/)  May  V.  Taylor  (1843),  6 
Man.  &  Gr.  261  ;  and  see  R.  S.  C, 
1883,  0.  16,  r.  8. 

(g)  Bennet  v.  Davis  (1725),  2 
P.  Wms.  316. 

{h)  Noel  V.  Jevon  (1678), 
Freem.  43  ;  Nash  v.  Preston 
(1630),  Cro.  Car.  190. 

(i)  Hmton  v.  Rinton  (1755), 
2  Ves.  Sen.  631. 

(fc)  Noel  V.  Jevon,  supra  ; 
Lloyd  V.  Lloyd  (1843),  4  Dru.  & 


War.  354. 

(l)  13  &  14  Viot.  o.  60,  s.  46  ; 
and  see  Trustee  Act,  1893  (56  & 
57  Vict.  o.  53),  s.  48. 

(m)  Wilson  v.  Hoare  (1831), 
2  B.  &  Ad.  350. 

(«,)  Ex  parte  Green  (1832), 
2  Deao.  &  C.  116. 

(o)  Ex  parte  Dubois  (1787),  1 
Cox,  310  ;  Ex  parte  Gray  (1835), 
4  Deao.  &  C.  778. 
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The  trustee  of  a  private  trust  is,  as  legal  owner,  liable  to  be     Art.  39. 

rated  in  respect  of  the  trust  property  (p).  TmsteT" 

If  the  trustee,  in  pursuance  of  the  trust,  carry  on  a  business  liable  for 

for  the  benefit  of  the  beneficiaries,  he  will  yet  be  personally  ^.^ustee  of 

liable  to  the  creditors  of  the  business  (q),  and  may  be  made  a  a  business 

A  trustee  in  whom  the  legal  estate  is  vested,  is  entitled  to  Trustee 

the  custody  of  the  deeds  (s) ;  but  the  beneficiaries  are  entitled,  custody  of 

at  all  reasonable  times,  to  inspect  them  (i).  deeds. 

On  the  other  hand,  the  ordinary  legal  incident  of  voting  for  Not  entitled 

members  of  Parliament  does  not  belong  to   the  trustee   in  fjanoMse^*^ 
respect  of  the  trust  estate,  as  the  Act  6  &  7  Vict.  c.  18,  s.  74, 
confers  that  right  on  the  beneficiary. 


Art.  40. — Trustee's  Estate  on  Total  Failure 
of  Beneficiaries. 

(1)  Where  a  trust  (as  distinguished  from  a  mere 
executorship),  does  not  exhaust  the  whole  of  the  trust 
property,  and  there  is  no  one  in  whose  favour  it  can 
result,  it  is  now  held  in  trust  for  the  Crown  (u). 

(2)  Where,  however,  the  person  to  whom  it  would 
have  resulted  died  before  August  14th,  1884,  intestate 
and  without  an  heir,  and  the  trust  property  was  real 
estate,  it  devolved  beneficially  on  the  trustees  in  whom 
the  legal  estate  was  vested,  absolutely  (x). 

Paragraph  (1). 

From  the  time  of  Lord  Thurlow's  decision  in  Micldleton  v.  Sona 
Spicer  (y)   it  has  been  an  accepted   proposition  of  law   that  '■'*"'^''**'^- 

(p)  B.    V.    Sterry    (1840),    12  6  Ves.  174. 
Ad.  &  El.   84 ;    B.  v.  8tapleton  (t)  Wynne       v.       Humberston 

(1863),  4  B.  &  S.  629.  (1858),  27  Beav.  421. 

(q)  Farhall  v.  Farjiall  (1871),  (m)  As  to  personal  estate,  see 

L.  K.  7  Ch.  123  ;    Owen  v.  Dela-  Taylor   v.    Eaygarth   (1844),    14 

mere  (1872),  L.   R.   15  Eq.   134.  Sim.    8 ;     Middleton    v.    8picer 

But  of  course  lie  has  a  right  to  (1783),  1  Bro.  C.  C.  201  ;   and  as 

indemnity, astowMchsee  Art. 78,  to  real  estate,  see  47  &  48  Vict. 

infra.  o.  71,  s.  4. 

(r)  Wightman      v.       Townroe         {x)  Burgess  v.  Wheate  (1759), 

(1813),   1  Mau.   &  S.   412  ;     Ex  1  Eden,  177  ;    and  Be  Lashmar, 

parte    Garland    (1804),    10    Ves.  Moody  v.  Penfold,  [1891]  1  Ch. 

110;    Farhall  Y.  Farhall,  supra.  258. 
See  infra.  Art.  78.  iy)  (1783),  1  Bro.  C.  C.  201. 

(s)  Evans   v.   Bioknell   (1801), 
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Art.  40. 


Exception 
in  case  of 
residuary 
personalty. 


chattels  real  or  personal  vested  in  a  person  as  a  mere  trustee 
upon  private  trusts  which  have  failed  are  as  a  general  rule 
held  by  him  as  a  trustee  for  the  Crown  of  bona  vacantia.  It 
has  been  illustrated  by  many  cases  which  show  that  the 
possession  conferred  on  the  trustee  for  purposes  of  jurisdiction 
or  administration  gives  him  no  beneficial  title,  as  by 
occupancy  or  otherwise,  which  he  can  conscientiously  set  up 
against  the  Crown  (z). 

Thus,  where  personal  estate  is  bequeathed  to  A.  (whether  A. 
be  also  executor  or  not)  iijmn  trusts  which  fail,  and  there  is  no 
next  of  kin  of  the  testator,  the  trustee  holds  in  trust  for  the 
Crown;  for  by  the  usepf  the  words  "upon  trust"  all  notion  of  the 
trustee  taking  beneficially  is  excluded  (a).  Nor  is  the  rule  con- 
fined to  trusts  created  by  will,  but  equally  applies  to  trusts  inter 
vivos.  For  instance,  where  a  trustee  in  bankruptcy  held  a  divi- 
dend intrust  for  the  bankrupt's  creditors,  one  of  whom  had  been 
a  corporation  which  had  since  the  bankruptcy  been  dissolved,  it 
was  held  that  the  dividend  was  held  in  trust  for  the  Crown  (6). 

There  is,  however,  an  exception  or  quasi-exception  to  the 
rules  with  regard  to  executors,  where  there  is  no  gift  to  them 
or  anyone  else  of  the  residuary  personal  estate,  and  no  trust  of 
residuary  personalty  is  declared  and  there  is  no  next  of  kin.  In 
such  cases,  even  when  there  were  next  of  kin,  the  law  prior  to 
1880,  as  stated  by  Kindbbslby,  V.-C.  (c),  (adopted  by  Cozbns- 
Haedy,  M.R.,  in  Ee  Glukman,  Attorney -General  v.  Jefferys  (d) ), 
was  that  the  appointment  of  executors  was  a  gift  to  them  of 
the  personal  estate ;  and  a  court  of  equity  would  not  deprive 
them  of  the  beneficial  interest  unless  it  saw  that  a  strong 
and  violent  presumption  arose  from  the  will,  that  the  inten- 
tion of  the  testator  was  that  the  executors  should  not  virtute 
officii  take  the  personalty ;  and  if  there  was  that  violent 
presumption,  then  a  court  of  equity  held  the  executors 
trustees  for  the  next  of  kin.  Then  in  1830  an  Act  was  passed 
(11  Geo.  IV.  &  1  Wm.  IV.  c.  40)  taking  away  this  right  of 
executors   unless   it   appeared   by   the   will    that   they  were 


{«)  Barclay  v.  Bussell  (1797), 
3  Ves.  Jun.  424;  Powell  v. 
Merrett  (1853),  1  Sm.  &  G.  381  ; 
Cradoclc  v.  Owen  (1854),  2  Sm.  & 
G.  241  ;  Bead  v.  Stedman 
(1859),  26  Beav.  495  ;  Gunnach 
V.  Edwards,  [1896]  2  Ch.  679; 
Bylce  Y.  Watford  (1846),  5  Moo. 
P.  C.  434. 

(a)  Bead  v.  Stedman,  supra. 

(6)  Be    Higginson    and   Dean, 


Ex  paHe  Att.-Qen.,  [1899]  1  Q.  B. 
325  ;  and  see  per  James,  L.J., 
in  Ashley  v.  Ashley  (1877),  4 
Ch.  D.  at  p.  763.  But  cf.  Be 
Buddington  Land,  [1909]  1  Ch. 
701. 

(c)  Dacre  v.  PatrieJcson  (1860), 
1  Drew.  &  Sm.  184. 

id)  [1908]  1  Ch.  552,  at  p.  555  ;• 
and  see  Be  Bohy,  Howlett  v. 
Newington,  [1908]  1  Ch.  71. 
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intended    to    take    beneficially ;    but   tbis   statute  expressly     Art.  40. 

excepted  the  case  where  there  were  no  persons  to  take  under 

an  intestacy.    In  such  cases,  therefore,  the  old  law  still  applies, 

viz.,  that  the  executors  take  as  against  the  Crown  unless  there  Real  estate. 

is  the  violent  presumption  above  referred  to  (e).     There  have 

been  a  considerable  number  of  cases  in  which  the  question  has 

been  what  circumstances  afford  a  violent  presumption.     Apart 

from  the  actual  declaration  of  a  trust  it  has  been  held  that 

pecuniary  legacies  of  equal  amount  to  each  executor  or  of  a 

pecuniary  legacy  to  a  sole  executor  raises  a  violent  presumption 

against  the  intention  of  the  testator  to  give  them  or  him  the 

residue  (/) ;   but  that  the  same  presumption  does  not  arise 

where  the  pecuniary  legacies  are  of  unequal  amount  (g). 

With  regard  to  real  estate  vested  in  trustees,  the  law  pre- 
viously to  August,  1884,  was  very  different,  and  on  failure 
of  beneficiaries  (including  those  claiming  under  a  resulting 
trust)  the  trustees  took  the  property  beneficially  by  virtue  of 
their  legal  estate.  However,  by  the  Intestates  Estates  Act, 
1884  (47  &  48  Vict.  c.  71,  s.  4),  it  was  enacted  that  :— 

"From  and  after  tlie  passing  ol  this  Act,  where  a  person  dies  without 
an  heir  and  intestate  in  respect  of  any  real  estate  consisting  of  any 
estate  or  interest  whether  legal  or  equitable  in  any  incorporeal  heredita- 
ment, or  of  any  equitable  estate  or  interest  in  any  corporeal  hereditament, 
whether  devised  or  not  devised  to  trustees  by  the  will  of  such  person, 
the  law  of  escheat  shall  apply  in  the  same  manner  as  if  the  estate  or 
interest  above  mentioned  were  a  legal  estate  in  corporeal  hereditaments." 

And  by  s.  7  intestacy  is  to  include  partial  intestacy  in  respect  Question 
of  such  part  of  the  beneficial  interest  as  is  ineffectually  disposed  of.  Land^Trans- 

It  may  perhaps  be  asked  whether  the  effect  of  s.  1  of  the  £er  Act, 
Land  Transfer  Act,  1897,  is  to  give  to  executors  the  same  execAtora^ 
rights  in  residuary  real  estate  of  which  no  trusts  are  declared  any  claim 
as  they  still  have  in  residuary  personalty.      The  answer  is,  on  feiiure^  * 
however,  clearly  in  the  negative,  as  that  Act  does  not  affect  o£  trusts, 
the  rights  of  the  Crown  to  escheat  under  the  Act  of  1884 ;  and 
so  far  as  the  heir-at-law  is  concerned  it  is  expressly  enacted 
by  s.  2  (1)  that  the  personal  representative  is  to  hold  real  estate 
"  as  trustee  for  the  persons  by  law  beneficially  entitled  thereto." 

Paragraph  (2). 

The  law  as  to  real  estate  which  prevailed  before  the  Act  of  Old  law  as 
1884  may  still  be  of   some  importance  in  the  investigation  '°^®*  ^^*^'^' 

(e)  See  note  (d),  p.  208.  (1750),  2  Ves.  Sen.  27. 

(/)  SouthcotY.  Watson  [114^5),  (g)  Be   Glukman,  Att.-Qen.  v. 

3  Atk.  226  ;   Blmkhorn  v.  Feast      Jefferys,  [1908]  1  Ch.  552. 
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Art.  40. 


DeTise  of 
equitable 
interest  to 
another  set 
o£  trustees. 


Old  law 
applied  to 
constructive 
trustees. 


of  titles,  and  therefore  a  few  examples  of  it  may  still  be 
of  use. 

In  the  leading  case  of  Burgess  v.  Wheate  {h),  the  settlor  con- 
veyed real  estate  unto  and  to  the  use  of  trustees,  in  trust  for 
herself  her  heirs  and  assigns,  to  the  intent  that  she  should 
appoint,  and  for  no  other  use  whatever.  She  subsequently 
died  without  having  appointed,  and  without  heirs  ;  and  it  was 
held  that,  there  being  holders  of  the  legal  estate— namely,  the 
trustees — the  Crown  could  not  claim  by  escheat ;  and  that 
the  trustees  (no  person  remaining  who  could  sue  them  in 
equity)  retained,  as  the  legal  proprietors,  the  beneficial 
interest  also. 

But  if  the  settlor  in  the  last  case  had  appointed  or  devised 
her  equitable  inter-est  to  C,  in  trust  for  purposes  which  could 
not  take  effect,  then,  as  between  the  original  trustees  and  C, 
the  latter  would  be  entitled  to  the  property  as  the  nominee 
under  the  will.  The  court  would,  as  between  those  parties, 
only  carry  out  the  testator's  directions,  and  would  not  inquire 
how  far  the  directions  could  be  executed  in  their  integrity  (i). 

On  the  other  hand,  where  the  legal  estate  was  in  P.  as 
trustee  of  A.'s  will,  under  which  the  equitable  fee  was 
ultimately  given  to  B. ;  and  B.  by  his  will  gave  it  to  M.  upon 
trust  for  X.  for  life  (who  died),  with  remainder  to  Z.  absolutely, 
and  Z.  died  intestate  and  without  heirs,  it  was  held  that  P.,  in 
whom  the  legal  estate  was  vested,  was  entitled  to  keep  it  as 
against  M.,  on  the  ground  that  even  if  M.  was  intended  to  take 
any  legal  estate  at  all  under  B.'s  will  he  was  at  most  a  bare 
trustee,  with  no  duties  to  perform  and  no  equity  to  call  for  the 
transfer  to  himself  of  the  legal  estate  (k). 

The  rule  also  applied  to  a  constructive  trustee.  Thus,  a 
mortgagee  in  fee,  whose  mortgagor  died  intestate  and  without 
heirs,  took  the  property  absolutely,  subject  to  the  mortgagor's 
debts  (I).  Whether  this  would  have  been  the  case  if  the  mort- 
gagee had  been  a  mere  equitable  mortgagee  seems  to  be  more 
doubtful ;  but  it  is  submitted  that,  on  the  principle  of  Onslow 
V.  JJ'allis  (i),  the  result  would  have  been  the  same  as  if  he 
were  the  legal  mortgagee. 


{h)  (1769)  1  Eden,  177;  and 
Be  Lashmar,  Moody  v.  Penfold, 
[1891]  1  Ch.  258. 

(i)  Onslow  V.  Wallis  (1849), 
1  Mao.  &  G.  506  ;  and  see  Jones 
V.  QoodcUld  (1730),  3  P.  Wms. 


33. 

(k)  Re  Lashmar,  Moody  v, 
Tenfold,  [1891]  1  Ch.   258. 

(I)  Beale  v.  Symonds  (1853), 
16    Beav.    406. 
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Art.  41. — Duty  of  Trustee  on  Acceptance  oj  Trust. 

(1)  Before  accepting  a  trust  inter  vivos,  the  trustee 
ought  to  disclose  any  circumstances  which  might  tempt 
him  to  exercise  discretionary  powers  unfairly  (a). 

(2)  Having  accepted  the  trust,  it  is  the  duty  of  the 
trustee  to  acquaint  himself,  as  soon  as  possible,  with 
the  nature  and  circumstances  of  the  trust  property, 
the  terms  of  the  trust,  and  the  contents  of  the  docu- 
ments  handed   over    to   him    relating   to    the    trust. 

{a)  Peyton  v.  Bobinson  {1823),  1  L.  J.  (o.  s.)  Ch.  191. 

p2 


212 
Art.  41. 


Making  dis- 
cretionary 
payments 
to  bene- 
ficiary in 
order  to 
enable  him 
to  liquidate 
debt  due  to 
trustee. 


Inquiries 
as  to  the 
property  and 
the  trusts 
and  the  trust 
documents. 


Inquiries  as 
to  acts  of 
predecessors. 
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Where  necessary,  he  should  obtain  a  transfer  of  the 
trust  property  to  himself,  and  (subject  to  the  provisions 
of  the  settlement)  get  in  trust  money  invested  on 
insufficient  or  hazardous  security  (b). 

Paragraph  (1). 

A  person  who  is  asked  to  become  a  trustee  of  a  trust  which 
contains  a  discretionary  power  to  make  payments  to  one  of 
the  beneficiaries  who  is  indebted  to  him  (a  fact  unknown  to 
the  settlor)  should  disclose  that  fact ;  and  if  he  does  not  do 
so,  he  cannot  accept  payment  of  his  debt  out  of  payments  so 
made  by  him  to  such  beneficiary  (c).  Indeed  (as  explained 
infra  under  Art.  52),  even  if  [the  fact,  were  disclosed,  he  could 
not  make  a  bargain  with  the  beneficiary  to  make  the  payment 
on  the  terms  of  receiving  his  debt  out  of  it  (d) ;  although  in 
the  absence  of  such  stipulation  it  would  be  otherwise  (e). 

Paragraph  (2). 

A  person  who  undertakes  to  act  as  a  trustee  takes  upon 
himself  serious  and  onerous  duties ;  and  when,  as  too  often 
happens,  he  adopts  a  "  policy  of  masterly  inactivity,"  he 
entirely  misapprehends  the  nature  of  the  office  to  which  he 
has  been  appointed.  As  Kbkewich,  J.,  said  in  Hallows  v. 
Lloyd (f),  "What  are  the  duties  of  persons  becoming  new 
trustees  of  a  settlement?  Their  duties  are  quite  onerous 
enough,  and  I  am  not  prepared  to  increase  them.  I  think 
that  when  persons  are  asked  to  become  new  trustees,  they  are 
bound  to  inquire  of  what  the  property  consists  that  is  proposed 
to  be  handed  over  to  them,  and  what  are  the  trusts.  They 
ought  also  to  look  into  the  trust  documents  and  papers,  to 
ascertain  what  notices  appear  among  them  of  incumbrances 
and  other  matters  affecting  the  trust." 

They  should  further  ascertain  that  the  trust  fund  is  properly 
invested,  and  that  their  predecessors  have  not  committed 
breaches  of  trust  which  ought  to  be  set  right.  For  if,  through 
not  inquiring  into  such  matters,  the  trust  estate  should  suffer, 
a  new  trustee  may  be  liable ;  although  he  himself  took  no 


(6)  E.g.,  in  trade  :  Kirhman  v. 
Booth  (1848),  11  Beav.  273  ;  Ex 
parte  Geaves,  Be  Strahan  (1856), 
8  De  G.  M.  &  G.  291. 

(c)  Peyton  v.  Bobi/nson  (1823), 
1  L.  J.  (o.  s.)  Ch.  191. 

(d)  Molyneux       v.       Fletcher, 


[1898]  1  Q.  B.  648. 

(e)  ButUr  v.  Butler  (1877),  7 
Ch.  D.  116. 

if)  (1888)  39  Ch.  D.  at  p.  691. 
Precisely  the  same  duties  are 
biading  on  persons  appointed 
original  trustees. 
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part,  and  could  have  taken  no  part,  in  committing  the  original     Art.  41. 
breaches  of  trust  (g).     There  is,  however,  no  obligation  upon 
a  new  trustee  to  reinvestigate  the  title  to,  or  value  of,  existing 
securities  of  a  nature  authorised  by  the  trust  (h). 

It  would  seem  that  where  the  old  trustees  had  claims  against 
third  parties  (e.g.,  against  their  solicitor  for  negligence),  the 
new  trustees  cannot  sue  the  third  parties,  but  must  go  to  the 
court  for  directions  (i). 

Where  part  of  the  trust  estate  has  been  lost,  it  is  the  duty  Duty  of 
of  new  trustees  to  inquire  as  to  the  circumstances,  and  as  to  to  "nquire 
whether  there  is  a  probability  of  recovering  the  loss  or  any  as  to  losses. 
part  of  it  by  appropriate  proceedings  (fc).    Nor  can  new  trustees 
escape   this  duty  by  purporting  to  be  appointed  trustees  of 
what  remains  of  the  estate  only  (l) ;  for  the  effect  of  doing  so 
might  be  to  discharge  parties  who  were  liable  for  breach  of 
trust  from  their  liability,  or  at  least  to  interpose  difficulties  in 
the  way  of  the  beneficiaries  recovering  the  loss.     The  proper 
course  in  such  cases  is  to  appoint  the  new  trustees  to  be 
trustees  of  the  whole,  and  for  them  to  take  out  a  summons  for 
directions  as  to  whether  any  and,  if  so,  what  steps  ought  to 
be  taken    at  the  cost  of  the  estate  for  the  recovery  of  the 
loss  (?«). 

A  new  trustee  is  liable  to  make  good  moneys  which  he  may    Effect  of  not 
have  honestly  paid  to  a  beneficiary,  if  the  papers  relating  to  noy°e™o^  ^"^ 
the  trust  comprise  a  notice  of  an  incumbrance  created  by  that  incum- 
beneficiary.     For  if  the  trustee  had  acquainted  himself,  as  he  '''''^''°^^- 
was  bound  to  do,  with  the  trust  documents  and  papers,  he 
would  have  found  what  the  true  state  of  the  case  was  (n). 
Where,  however,  no  amount  of  search  would  have  disclosed 
the  notice,  the  trustee  would  of  course  not  be  liable,  as  his 
liability  entirely  depends  upon  his  shirking  the  duty  of  search 
which   the   law   casts   upon  him  (n).      For   trustees  are  not 
insurers,  and  their  conduct  ought  to  be  judged  with  refer- 
ence to  the  facts  and  circumstances  existing  at  the  time  when 
they  have  to  act,  and  which  either  are  known  or  ought  to  be 
known  by  them  at  that  time  (o).     Moreover,  he  is  not  bound 
to  inquire  of  the  old  trustees  whether  they  have  received 

ig)  Harvey   v.    Olliver   (1887),  5  Hare,  295. 
57  L.  T.  239;    and  see  Millar's  {I)  SeeBennettr.Burgis  (1846), 

Trustees    v.    Poison    (1897),    34  5  Hare,  295. 
So.  L.  E.  798.  (m)  Ibid. 

(h)  Bawsthorne      v.       Bowley  (n)  See     Hallows     v.     Lloyd 

(1907),  24  T.  L.  K.  61.  (1888),  39  Cli.  D.  686. 

(i)  Plaskitt   V.    Eddis    (1898),  (o)  Be  Hurst,  Addison  v.  Top p 

79  L.  T.  136.  (1892),  67  L.  T.  96  ;    Toude    v. 

{k)  Bennett   v.  Burgis  (1846),  Cloud  (1874),  L.  K.  18  Eq.  634. 
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Art.  41. 


Must  not 
allow  pro- 
perty to 
remain  under 
sole  control 
of  co-trustee. 

Should 
invest  money 
as  soon  as 
possible. 


notice  of  any  incumbrances  (^).  Nor  is  he  liable  if  he 
honestly,  but  erroneously  (e.g.,  from  forgetfulness),  informs 
an  intended  incumbrancer  that  he  has  no  knowledge  of  any 
prior  incumbrance  (g). 

A  trustee  who  leaves  the  trust  fund  in  the  sole  name,  or 
under  the  sole  control,  of  his  co-trustee  will  be  liable  if  it  be 
lost  (r). 

A  trustee  who  keeps  money  for  an  unreasonable  length  of 
time  without  investing  it  is  liable  if  it  be  lost,  however  pure 
his  motives  may  have  been  (s). 


Art.  42. — Duty  of  Trustee  to  obey  the  Directions  of  the 
Settlement  unless  Deviation  sanctioned  by  the  Court. 

(1)  A  trustee  must  obey  the  lawful  directions  of  the 
settlement  if  practicable,  except  so  far  as  these  direc- 
tions are  modified  by  the  consent  of  all  the  beneficiaries 
collectively. 

(2)  Where,  hov^^ever,  there  arises  an  emergency  or 
state  of  circumstances  not  foreseen  or  anticipated  by 
the  settlor,  which  renders  it  desirable  that  the  strict 
terms  of  the  trust  should  be  departed  from  in  order  to 
prevent  obvious  injury  to  the  beneficiaries,  the  court 
has  jurisdiction  to  sanction  such  departure  (t) ;  but 
it  is  questionable  whether  it  has  a  corresponding  power 
to  sanction  a  departure  merely  in  order  to  render  the 
trust  more  profitable  to  the  beneficiaries  (tt). 

(3)  A  trustee  who  ventures  (without  the  sanction  of 
the  court)  to  deviate  from  the  letter  of  his  trust,  does 
so  under  the  obligation  and  at  the  peril  of  afterwards 
having  to  satisfy  the  court  that  the  deviation  was 
necessary  and  beneficial  (x). 


{p)  Phipps  V.  Lovegrove  (1873), 
L.  K.  16  Eq.  80. 

{q)  Low  V.  Bouverie,  [1891]  3 
Cli.  82  ;  Porter  v.  Moore,  [1904] 
2  Ch.  367. 

(r)  Lewis  v.  Nobbs  (1878),  8 
Ch.  D.  591. 

(s)  Moyle  v.  Moyle  (1831),  2 
Euss.  &Myl.  710. 


(i)  Re  New,  [1901]  2  Cli.  534, 
as  modified  by  Be  Tollemaohe, 
[1903]  1  Ch.  457,  affirmed  [1903] 
1  Ch.  955. 

(tt)  The  effect  {semble)  of  Be 
ToUemache,  supra. 

{x)  Harrison  v.  Bandall  (1852), 
9  Hare,  397. 
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Paeageaph  (1).  Art.  42. 

This  is  the  most  important  of  all  the  rules  relating  to  the 
duties  of  trustees.  It  is  founded  on  common  sense,  and  over- 
shadows and  modifies  all  other  rules,  which  must  be  read  as  if 
they  contained  an  expressed  declaration  that  they  are  subject 
to  any  provisions  to  the  contrary  contained  in  the  settlement 
itself.  As  will  be  seen,  however,  in  Art.  64,  the  rule  is 
subject  to  modification,  if  all  parties  beneficially  interested 
are  sui  juris,  and  concur  in  putting  an  end  to  or  amending  the 
trust.  For  the  beneficiaries  collectively,  being  the  only  parties 
beneficially  interested,  are  entitled,  at  any  moment,  to  depose 
the  trustee,  and  distribute  the  trust  property  between  them- 
selves as  they  may  think  fit.  The  rule  is  also,  as  we  have 
seen  (t/),  not  binding  upon  a  trustee  where  the  directions  of 
the  settlement  are  illegal.  Another  exception  necessarily 
arises  where  the  directions  of  the  settlement  are  impractic- 
able (e.g.,  if  it  directs  an  immediate  sale,  and  no  purchaser 
can  be  found). 

If  trustees  are,  by  the  settlement,  directed  to  call  in  trust  Neglect  to 
moneys,  and  to  lay  them  out  on  a  purchase,  and  they  fail  to  P"'^'^^^^  °^ 
do  so,  and  the  fund  is  lost,  they  are  liable  for  the  loss  (z).  directed  to 
Similarly  if  a  trustee  for  sale  omits  to  sell  property  when  it  ^°  ^°' 
ought  to  be  sold,  and  it  is  afterwards  lost,  although  without 
any  default  on  his  part,  he  is  liable  for  the  loss,  which  would 
not  have  happened  had  he  not  failed  in  performing  the  pre- 
scribed duty  (a). 

Conversely,  trustees  of  things  specifically  settled,   such  as  No  power 
lands,  chattels,  etc.,  cannot,  in  the  absence  of  express  power,  sell  *°  seU  trust 
them,  however   beneficial   such  a  sale  might  be  (b) ;  unless,  unless 
indeed,  all  parties  beneficially  interested  are  sui  juris  and  eon-  ?^P^>5sedor 
sent,  as  to  which  see  infra,  Art.  64.      And  for  the  same  reason, 
they  cannot  mortgage  such  things,  e.g.,  for  repairs  or  the  like  (c), 
without  the  leave  of  the  court,  as  to  which  see  Art.  46,  infra. 

So,  where  the  settlement  orders  trust  funds  to  be  invested  Direction 
on  particular  securities,  the  trustees  are  bound  to  invest  in  *articuiar°'^ 
such  securities  or  in  those  prescribed  by  statute  (as  to  which  securities, 
see  infra,  Art.  48).    But  it  would  seem  that  if  they  are  directed 
to  invest  in  specified  securities  and  none  other,  they  may  not 
even  now  invest  in  the  securities  authorised  by  the  Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  s.  1,  the  powers  of  which  are 

(y)  Arts.  10  and  28,  supra.  of  a  wiU). 

(«)  Craven  Y.  Oraddock,  [1868]  (a)  J^rjr  v.  J'ry  (1859),  27  Beav. 

W.   N.   229  (actual  decision  re-  144. 
versed  by  C.  A.  (1869),  20  L.  T.  (&)  Art.  57,  infra. 

(n.  s.)  638,  on  the  interpretation  (c)  Art.  57,  infra. 
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Art.  42. 


Must  observe 
conditions 
imposed  on 
their  dis- 
cretionary 
powers. 


Cannot 
accelerate 
a  trust  for 
sale. 


only  exercisable  if  not  forbidden  by  the  settlement  (d).  The 
former,  repealed,  statutory  power  contained  no  such  restric- 
tion (e).  It  has  been  held  by  Kbkbwich,  J.,  that  where  trustees 
were  directed  to  set  apart  a  sum  of  money  to  answer  an 
annuity  "  in  any  of  the  investments  in  which  the  proceeds  of 
sale  and  conversion  of  my  estate  is  hereby  authorised,"  they 
were  restricted  to  the  securities  authorised  by  the  will,  and 
impliedly  forbidden  to  invest  in  securities  authorised  by  the 
Act :  sed  qucere  (/). 

So,  where  there  are  any  conditions  attached  to  the  exercise 
of  any  of  their  functions,  they  must  strictly  perform  those 
conditions.  For  instance,  where  they  are  authorised  to  lend 
to  a  husband  with  the  consent  of  his  wife,  they  cannot  make 
the  advance  without  first  getting  the  required  consent,  even 
though  they  subsequently  get  it  (g). 

Again,  trustees  were  empowered  to  vary  investments  "  with 
the  consent  of  the  tenant  for  life."  They  sold  consols,  and 
first  made  an  investment  with  such  consent  upon  a  con- 
tributory mortgage  (which  was  not  an  authorised  security), 
and  subsequently  called  the  money  in,  and  without  such  con- 
sent reinvested  it  upon  a  mortgage  which  was  an  authorised 
one.  It  was  held  that,  although  there  was  no  loss  of  capital, 
they  were  nevertheless  bound  to  replace  the  consols  which  had 
since  risen  in  price.  For  they  sold  the  consols  for  the  purpose 
of  investing  in  an  unauthorised  security,  which  was  contrary 
to  the  directions  of  the  settlement;  and  then,  when  they 
realised  that  investment,  they  reinvested  the  proceeds  without 
the  consent  of  the  tenant  for  life,  which  was  again  con- 
trary to  the  directions  of  the  settlement.  In  both  trans- 
actions, therefore,  they  disobeyed  the  rule  now  under 
consideration,  and  consequently  committed  breaches  of  trust, 
and  were  bound  to  place  the  beneficiaries  in  the  same  position 
as  they  would  have  occupied  if  no  such  breach  had  been  com- 
mitted Qi).     The  case,  however,  seems  a  monstrously  hard  one. 

On  the  same  principle,  where  an  estate  is  given  in  trust  for 


(d)  Ovey  v.  Ovey,  [1900]  2  Ch. 
524. 

(e)  Be  Wedderburn  (1878),  9 
Ch.  D.  112,  decided  on  s.  11  of 
Lord  St.  Leonards'  Act,  repealed 
by  the  Trust  Investment  Act, 
1889  (52  &  53  Vict.  c.  32). 

(/)  Be  Owthwaite,  Owthwaite  v. 
Taylor,  [1891]  3  Ch.  494. 

(g)  Bateman  v.  Davis  (1818), 
3  Madd.  98  ;   but  see  Stevens  v. 


Bohertson  (1868),  37  L.  J.  Ch. 
499,  where  it  was  held  that  a 
consent  as  to  the  mode  of  invest- 
ing the  trust  fund  might  be  given, 
ex  post  facto. 

(h)  Be  Massingherd' s  Settle- 
ment, Clarh  V.  Trelawney  (1890), 
63  L.  T.  296  ;  and  see  also  Be 
Bennison,  Cutler  v.  Boyd  (1889), 
60  L.  T.  859 ;  and  Stoltes  v. 
Brance,  [1898]  1  Ch.  212. 
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A.  for  life,  and  after  his  death  upon  trust  for  sale,  the  trustees  Art.  42. 
cannot  sell  during  the  life  of  A.,  even  with  A.'s  consent;  unless 
indeed,  all  parties  beneficially  interested  in  remainder  are  sui 
juris  and  consent.  For  the  settlor  has  prescribed  the  time  at 
which  the  sale  is  to  be  made,  and  the  trustees  must  follow  out 
his  direction  (i).  Indeed,  it  has  been  held  that  even  the  court 
has  no  jurisdiction  to  order  an  earlier  sale(fc);  although,  of 
course,  if  the  trust  were  being  administered  by  the  court,  and 
the  court  did  in  point  of  fact  order  an  earlier  sale,  the  trustee 
would  not  be  liable  for  obeying  the  order,  and  the  purchaser 
would  get  a  good  title  under  s.  70  of  the  Conveyancing  Act, 
1881  (44  &  45  Vict.  c.  41). 

It  must  be  pointed  out,  however,  that,  notwithstanding  such  But  tenant 
a  trust,  and  notwithstanding  the  consequent  inability  of  the  g°^  undeT^ 
trustees  to  sell  during  the  life  tenancy,  it  is  now  competent  for  Settled  Land 
the  tenant  for  life  himself  to  sell  under  the  provisions  of  the     ^  ^' 
Settled  Land  Acts,  1882  to  1890,  and  to  cause  the  purchase- 
money  to  be  paid  to  the  trustees,  they  being  (by  virtue  of 
their  future  trust  for  sale)  trustees    for    purposes    of   those 
Acts,  under  s.  16  of  the  Settled   Land   Act,  1890  (53  &  54 
Vict.  e.  69).     But  a  premature  sale    by   trustees    cannot    be 
forced  on  an  unwilling    purchaser    simply   because   all    the 
beneficiaries    are  subsequently  willing  to  concur  (I),  although 
it  would  be  otherwise  if  the  sale  had    been   made    at   their 
request  (m). 

But    although   trustees  cannot    accelerate  a  sale,  it  must  The  inability 

not  be  assumed  that  they  cannot  accept  a  debt  due  to  the  estate  *'°  accelerate 

•'  ^    .  .a  sale  does 

before  the  time  named   for  payment,  if,   on   the  facts,  it  is  notneces- 

obvious     that     postponement     of    payment    was     intended  to^be'^^^'''' 

merely  for  the  benefit  of  the  debtor  (n).     Thus,  it  is  appro-  acceptance 

hended  that,   where    a    father    covenants    in  the  marriage  before^it' 

settlement  of  his  daughter,  to  pay  a  sum  of  money  to   the  is  due. 

trustees  at  his  decease,  the  trustees  would  be  quite  justified 

in  accepting  payment  during  his  lifetime. 

(i)  Leedham        v.         Chawner  Great  Northern  Bail.  Co.  (1874), 

(1858),  4  Kay  &  J.  468  ;  Want  v.  23  W.  E.  126  ;    and  Carlyon  v. 

Stallihras'   (1873),  L.   E.   8   Ex.  Truscott  (1875),   L.     E.    20   Eq. 

175  ;  Be  Bryant  and  Barningham  348. 

(1890),  44Ch.  D.  218  ;  Be  Head's  (1)  Be  Bryant  and  Barningham, 

Trustees  and  Macdonald  (1890),  supra,   and  Be  Head's   Trustees 

45    Ch.    D.    310.     But   see    also  and  Macdonald,  supra. 

8oper  V.  Arnold  (1889),  14  App.  (m)  Be    Baker    and    8elman's 

Gas.  429.  Contract,  [1907]  1  Ch.  238. 

(fe)  Johnstone  v.  Baher  (1845),  (n)  Mills  v.  Osborne  (1834),  7 

8  Beav.  233  ;   BlacMow  v.  Laws  Sim.  30. 
(1842),    2    Hare,    40  ;     Smith   v. 
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The  Administration  of  a  Teust. 


Art.  42. 

Formerly 
doubtful  how 
far  the  court 
could 
sanction 
deviation 
from  trust. 


Decision  of 
the  Court  of 
Appeal  in 
Be  New. 


Judgment  of 
Homer,  L.J. 


Paeagkaph  (2). 

Down  to  the  middle  of  the  year  1901  it  was  very  doubtful 
to  what  extent  the  court  had  jurisdiction    to   sanction    any 
departure  from  the  terms  of  a  trust,    however   beneficial   it 
might  be  for  the  beneficiaries.     In  Re  Morrison,  Morrison  v. 
Morrison  (o),  Buckley,  J.,  held  that  he  had  no  jurisdiction 
to  sanction  an  agreement  by  which  trustees  concurred  in  the 
conversion  into  a  limited  company  of  a  business  in  which  the 
testator  was  a  partner,  on  the  terms  of  the  testator's  share 
in  the  business  being  exchanged  for  shares  and  debentures 
in  the  new  company,  which  were  not  investments  authorised 
by  the  will.     On  the  other  hand,  in   West  of  England,  etc., 
Bank   v.   Murch(v),  Fry,  J.,  found  it   possible  to   sanction 
such  an  agreement.     In  July,  1901,  however,  the  leading  case 
of  Re  Nnv  (q)  came  before  the  Court  of  Appeal,  which,  in  the 
exercise  of  its  general  jurisdiction,  authorised  the  trustees  of 
three  separate  trust  instruments  to  concur  in  a  shareholders' 
scheme  for  the  reconstruction  of  a   limited    company,  under 
which  shares  settled   in    specie   were    to    be   exchanged   for 
shares  in  the  new  company   which   the   trustees   were   not, 
by  their  settlements,  authorised  to  hold ;  the  court  imposing 
on  them  an  undertaking  to  apply  for  leave  to  further  retain 
the  new  shares  and  debentures  if  they  desired  to  retain  them 
beyond  one  year.     The  judgment  of  the  court  was  delivered  by 
EoMBE,  L.J.,  who  said  :  "  As  a  rule,  the  court  has  no  jurisdic- 
tion to  give,  and  will  not  give,  its  sanction  to  the  performance 
by  trustees  of  acts  with  reference  to  the  trust  estate  which  are 
not  on  the  face  of  the  instrument  creating  the  trust  authorised 
by  its  terms.    .    .    .   But  in  the  management  of  a  trust  estate, 
and  especially  where  that  estate  consists  of  a  business  or  shares 
in  a  mercantile  company,  it  not  infrequently  happens  that 
some  peculiar  state  of  circumstances  arises  for  which  provision 
is  not  expressly  made  by  the  trust  instrument,  and  which 
renders  it  most  desirable,  and  it  may  be  even  essential,  for  the 
benefit  of  the  estate  and  in  the  interest  of  all  the  cesttds  que 
trusts,  that  certain  acts  should  be  done  by  the  trustees  which  in 
ordinary  circumstances  they  would  have  no  power  to  do.     In  a 
case  of  this  kind,  icliick  may  reasonably  he  supposed  to  he  one  not 
foreseen  or  anticijiated  hy  the  author  of  the  trust,  where  the  trustees 
are  embarrassed  by  the  emergency  that  has  arisen  and  the  duty 
east  upon  them  to  do  what  is  best  for  the  estate,  and  the  consent 


(o)  [1901]  1  Ch.  701  ;  and  see, 
to  same  effect,  Be  Orawshay, 
Dennis  v.    Grawshay   (1888),    60 


L.  T.  357. 

(p)  (1883)  23  Ch.  D.  138. 
(2)  [1901]  2  Ch.  534. 
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of  all  the  beneficiaries  cannot  be  obtained  by  reason  of  some  of     Art.  42. 
them  not  being  svi  juris  or  in  existence,  then  it  may  be  right 
for  the  court,  and  the  court  in  a  proper  case  ivould  hare  jurisdic- 
tion, to  sanction  on  behalf  of  all  concerned  such  acts  on  behalf 
of  the  trustees  as  we  have  above  referred  to.     By  way  merely 
of  illustration,  we  may  take  the  case  where  a  testator  has 
declared  that  some  property  of  his  shall  be  sold  at  a  parti- 
cular time  after  his  death ;  and  then,  owing   to   unforeseen 
change  of  circumstances  since  the  testator's  death,  when  the 
time  for  sale  arrives  it  is  found  that  to  sell  at  that  precise  time 
would  be  ruinous  to  the  estate,  and  that  it  is  necessary  or  right 
to  postpone  the  sale  for  a  short  time  in  order  to  effect  a  proper 
sale.     In  such  a  case  the  court  would  have  jurisdiction  to 
authorise,  and  would  authorise,  the  trustees  to  postpone  the 
sale  for  a  reasonable  time.   It  is  a  matter  of  common  knowledge 
that  the  jurisdiction  we  have  been  referring  to,  which  is  only 
part  of  the  general  administrative  jurisdiction  of  the  court,  has 
been  constantly  exercised,  chiefly  at  chambers.     Of  course, 
the  jurisdiction  is  one  to  be  exercised  with  great  caution,  and 
the  court  will  take  care  not  to  strain  its  powers.     It  is  im- 
possible, and  no  attempt  ought  to  be  made,  to  state  or  define 
all  the  circumstances  under  which,  or  the  extent    to  which, 
the  court  will  exercise  the  jurisdiction  ;  but  it  need  scarcely 
be  said  that  the  court  will  not  be  justified  in  sanctioning  every 
act  desired  by  trustees  and  beneficiaries  merely  because  it  may 
appear  ieneficial  to  the  estate ;  and  certainly  the  court  will  not  be 
disposed  to   sanction   transactions   of   a  speculative  or  risky 
character.     But  each  case  brought  before  the  court  must  be 
considered    and   dealt  with  according  to  its  special  circum- 
stances.    As  a  rule,  these  circumstances  are  better  investigated 
and  dealt  with  in  chambers.     Very  often  they  involve  matters 
of  a  delicate  and  private  nature,  the  publication  of  which 
is  not  requisite  on  any  good  ground,  and  might  cause  great 
injury  to  the  trust  estate." 

The    following    are    the    more    common   instances  of  the  Common 
exercise  of  the  inherent  power  of  the  court :  making  advances  which™ourt 
out  of  capital  for  the  benefit  of  an  infant  (r) ;  carrying  on  sanctions 
a  business  which  is  not  presently  saleable  until  it  can  be  sold  f^m  trust, 
as  a  going  concern  (r) ;    selling   a  business  to  a   company  in 
exchange  for  shares  therein,  and  holding  such  shares  for  a 
limited  period  (r) ;  holding,  for  a  period,  land  which  has  been 
mortgaged   to  the   trustees,  and  which  mortgage  they   have 

(r)  Per  Kekewich,    J.,    in    Be    Tollemache,    [1903]    1    Ch.    457, 
afflrmed  [1903]  1  Ch.  955. 
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for  purpose 
of  improving 
position  of 
beneficiaries. 


foreclosed  (s) ;  authorising  the  raising  of  money  by 
mortgage  of  the  trust  property,  where  the  estate  would  be 
ruined  if  money  were  not  expended  on  it  (i),  or  a  settled 
policy  would  lapse  if  premiums  were  not  paid  (u) ;  authorising 
a  sale  of  a  trust  policy  where  it  has  become  impossible  to  pay 
the  premiums  (v);  approving  a  compromise  or  scheme  of 
family  arrangement  on  behalf  of  infants  who  are  interested 
under  the  trust  (x),  and  making  to  an  infant  a  larger  allowance 
for  maintenance  than  the  settlor  has  named  where  the  result 
would  otherwise  be  to  injure  the  infant's  prospects  or  to  cause 
real  property  belonging  to  him  to  fall  into  ruin  (y) .  In  the 
latter  case  the  court  has  even  gone  to  the  extent  of  allowing 
subscriptions  to  charities,  on  the  ground  that  the  testator  must 
have  intended  that  the  infant  should  be  brought  up  and  the 
property  maintained  in  the  mode  usual  amongst  gentlemen 
holding  the  position  to  which  he  was  born,  so  as  to  keep  up 
the  reputation  of  the  family  and  estate  which  incidentally 
involves  the  payment  of  subscriptions  to  local  charities  (z). 
The  question  in  such  cases  is  whether  there  is  not  a  paramount 
intention  to  be  found  in  the  settlement,  to  which  particular 
directions  are  to  be  read  as  subordinate. 

It  has  been  said  that  the  court  will  not  sanction  something 
not  authorised  by  the  trust,  merely  because  the  course  pro- 
posed will  be  beneficial  to  the  beneficiaries,  unless  there  is  some 
real  urgency  in  the  case  (a).  Nor  does  s.  3  of  the  Judicial 
Trustees  Act,  1896,  extend  the  powers  of  the  court  in  this 
matter  so  as  to  enable  it  to  excuse  a  contemplated  breach  of 
trust  (a).  For  instance,  in  one  case  the  court  refused  to  sanc- 
tion the  investment  of  the  trust  fund  in  a  safe  but  un- 
authorised security,  although  the  effect  of  it  would  have  been 
primarily  to  increase  the  income  of  the  tenant  for  life,  and, 
secondarily,  to  enable  her  to  keep  up  the  family  home  and  other- 
wise to  benefit  her  children  the  immediate  remaindermen  (a). 


(s)  See  last  note. 

(t)  Neill  V.  Weill,  [1904]  1 
Ir.  R.  513. 

(m)  Ibid.,  and  Moore  v.  Ulster 
Bank  (1909),  43  Ir.  L.  T.  136. 

{v)  Hill  V.  Trenery  (1856),  23 
Beav.  16  ;  Beresford  v.  Beresford 
(1857),  23  Beav.  292  ;  Be  Wells, 
Boyer  v.  Maclean,  [1903]  1  Ch. 
848. 

(x)  Be  Wells,  Boyer  v.  Maclean, 
[1903]  1  Ch.  848. 

(y)  Be  Walker,  Walker  v.  Dun- 
comhe,  [1901]  1  Ch.  879  ;  and  see 


also  Griggs  v.  Oibson  (1866),  14 
W.  R.  538  ;  Havelock  v.  Havelock 
(1881),  17Ch.  D.807;  BeGollins, 
Collins  V.  Collins  (1886),  32 
Ch.  D.  229  ;  Bennett  v.  Wyndham 
(1857),  23  Beav.  521  ;  Bevel  v. 
Watkinson  (1748),  1  Ves.  Sen. 
93  ;  dreenwellY.  Greenwell  (1800) 
5  Ves.  194  ;  and  Barnes  v.  Boss, 
[1896]  A.  C.  625. 

{z)  See  note  {y),  supra. 

(a)  Per  Kekbwich,  J.,  Be 
Tollemaohe,  [1903]  1  Ch.  457. 
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It  was  also  held  in  the  same  case  that  the  court  would  Art.  42. 
not  sanction  something  the  effect  of  which  was  to  create 
a  new  trust  and  not  to  administer  the  existing  one.  On 
the  other  hand,  in  Be  Wells,  Boyer  v.  Maclean  (b),  Faewbll,  J., 
on  behalf  of  infants,  distinctly  authorised  the  extinguishment 
of  an  existing  trust  and  the  creation  of  a  new  one,  where  the 
effect  was  to  give  the  infants  vested  instead  of  merely  con- 
tingent interests,  saying  that  in  his  opinion  the  Court  had 
ample  jurisdiction  to  authorise  such  a  transaction.  The 
question,  therefore,  remains  somewhat  doubtful,  as  it  seems 
impossible  to  reconcile  the  dicta  of  Kekbwioh,  J.,  in  Be 
Tollemache  (c),  with  the  elaborate  judgment  of  Farwbll,  J.,  in 
Be  Wells,  Boyer  v.  Maclean  (b).  It  is,  however,  suggested  that 
the  true  rule  is  that  the  court  (and,  it  is  submitted,  the 
trustees  without  the  sanction  of  the  court,  as  stated  in  previous 
editions  of  this  work  (d)),  can  depart  from  the  trust  in  order  to 
prevent  grave  loss  or  injury  to  the  property  or  the  beneficiaries ; 
or  where  the  proposed  transaction  is  distinctly  and  obviously, 
and  not  merely  speculatively,  for  the  benefit  of  the  beneficiaries, 
so  that  the  rejection  of  it  would  in  effect  certainly  cause  them 
loss;  but  not  for  any  other  reason.  The  rule  is,  in  fact, 
founded  on  the  principle  of  salvage  in  the  sense  of  avoiding 
obvious  loss,  rather  than  on  expediency;  and  regarded  in 
that  light  the  cases  are  perhaps  not  so  conflicting  as  they 
appear  at  first  sight.  A  judge  may  in  one  case  well  hold  that 
he  has  jurisdiction  to  sell  trust  property  to  a  company  for 
shares,  where  any  other  mode  of  sale  is  impossible  or  ruinous  ; 
and  that  he  has  no  jurisdiction  to  sanction  a  similar  scheme, 
where  the  only  object  of  it  is  to  get  what  is  nominally  an 
increased  price  which  may  never  be  realised  if  the  shares  fall 
in  value.  It  must  also  be  understood  that  these  orders  are 
always  made  with  reluctance,  and  that,  in  the  words  of  Cozens- 
Haedy,  L.J.,  "Be  Neio  constitutes  the  high-water  mark  of  the 
exercise  by  the  court  of  its  extraordinary  jurisdiction  in  relation 
to  trusts  "(e). 


(6)  [1903]  1  Ch.  848  ;   and  see  (d)  See   Art.    56,   infra.     But 

also  the  judgment  of  the  same  trustees  would  be  very  rash  to 

learned    judge    in    Be    Walker,  act  without  the  court's  protec- 

WalkerY.  Bwncombe,  [1901]  1  Ch.  tion. 

879.  (e)  Ee  Tollemache,  [1903]  1  Ch. 

(c)  [1903]  1  Ch.  457.  965. 
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Trust  to  raise 
debts  by  sale 
of  land. 
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woodland 
estate  or 
mining  pro- 
perty or 
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Art.  43. — Duty  of  Trustee  to  act  impartially  betiveen  the 
Beneficiaries. 

(1)  A  trustee  must  be  impartial  in  the  execution  of 
his  trust,  and  not  exercise  his  powers  so  as  to  confer 
an  advantage  on  one  beneficiary  at  the  expense  of 
another. 

(2)  Where  the  capital  of  the  trust  property  is  in  any 
way  augmented,  the  augmentation  accrues  for  the 
benefit  of  all  the  beneficiaries  ;  and  is  accordingly  to 
be  treated  as  capital,  and  not  as  income  (/). 

(8)  But  a  trustee  may,  unless  forbidden  by  the 
settlement,  pay  over  a  share  to  a  beneficiary  to  whom 
it  is  presently  payable,  or  appropriate  a  share  to  a 
beneficiary  to  whom  it  is  not  presently  payable,  with- 
out liability  for  any  subsequent  inequality  which  may 
occur  by  reason  of  the  depreciation  of  the  investments 
of  one  share,  or  the  appreciation  of  the  investments  of 
another. 

Paeagbaph(I). 

Where  trustees  are  empowered  to  sell  real  estate  and  to  lay 
out  the  proceeds  in  the  purchase  of  another  estate,  they  would 
not  be  justified  in  selling  to  promote  the  exclusive  interest  of 
the  tenant  for  life.  They  must  look  to  the  intention  of  the 
settlement,  and  whether  another  and  better  purchase  is 
practicable,  and  not  merely  probable ;  or  at  all  events  there 
must  be  some  strong  reasons  of  family  prudence  (g). 

Conversely,  if  lands  be  devised  to  trustees  upon  trust  to  sell 
so  much  as  may  be  required  for  payment  of  debts,  and  subject 
thereto  upon  trust  for  divers  persons  successively  without 
impeachment  of  waste,  the  trustees  must  not  raise  the  money 
by  sale  of  the  timber,  for  that  would  be  a  hardship  on  the 
tenant  for  life  Qi). 

Where  money  is  directed  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  on  a  person  for  life,  the  trustees  should  not 
purchase  an  estate  with  an  overwhelming  proportion  of  trees 
on  it.  For  if  the  tenant  for  life  be  impeachable  for  waste,  he 
would  lose  the  fruit  of  so  much  as  was  the  value  of  the  timber ; 


{/)  Be  Barton's  Trust  (1868), 
L.  R.  5  Eq.  238  ;  Be  Bouch, 
Sproule  V.  Bouch  (1887),  12  App. 
Cas.  385. 

{g)  Mortloek  y.  Buller  (1804), 


10  Ves.  at  p.  309 ;  Mahon  v. 
Stanhope  (1809),  cited  Sug.  Pow. 
(Sth  ed.)  863. 

(h)  Davies  v.  Wescomb   (1828), 
2  Sim.  425. 
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and  if  he  be  not  impeachable,  he  could,  by  felling  the  timber,     Art.  43. 
possess  himself  of  a  great  part  of  the  corpus  of  the  trust  pro- 
perty(i).      Similar   observations   apply  to    the   purchase   of 
mining  property,  or  an  advowson,  both  of  which  might  give 
an  undue  preference  to  one  beneficiary. 

Again,  where  trustees  have  a  choice  of  investments,  they  Choice  of 
must  not  exercise  that  choice  for  the  sole  benefit  of  the  tenant 
for  life,  by  investing  upon  a  highly  productive  but  insecure 
property  {k).  And  where  any  change  of  investment  is  to  be 
made  with  the  consent  of  the  tenant  for  life,  and  he  imin-operly 
withholds  his  consent,  the  court  will  compel  him  to  give  it  {I). 

On  the  principle  enunciated  in  the  article  now  under  considera-  Trustee  must 
tion,  trustees  must  not  threaten  to  exert  their  influence  with  third  jj^flu'^emj'e 
parties  to  the  prejudice  of  one  of  their  beneficiaries,  in  order  to  against  the 
coerce  him  into  consenting  to  a  disposition  of  the  trust  property  beneficiary, 
more  favourable  to  another  of  the  beneficiaries  than  would  be 
the  case  if  the  settlement  were  strictly  performed  (m). 

Paeagbaph  (2). 

Where  a  company,  out  of  a  reserve  fund,  creates  new  capital,  Augmenta- 
and  allots  it  gratis  among  the  old  shareholders,  any  shares  so  ^^"iStai 
allotted  to  trustees  will  be  held  by  them  as  capital,  and  will  not 
belong  to  the  person  entitled  to  the  trust  income  (?i). 

So  where  bonuses  are  paid  as  part  of  capital,  they  will  be  Bonuses, 
retained  by  the  trustee  ;  but  where  bonuses  are  mere  expres- 
sions fo]'  extra  dividends,  this  will  not  be  the  case.  As  Fey, 
L.  J.,  said  in  Re  Bouch,  Sproule  v.  Bouch  (o),  in  a  passage 
quoted  with  approval  by  Lord  Heeschell  in  giving  judgment 
on  the  same  case  in  the  House  of  Lords  (p),  "  When  a  testator 
or  settlor  directs  or  permits  the  subject  of  his  disposition  to 
remain  as  shares  or  stocks  in  a  company  which  has  the  power 
either  of  distributing  its  profits  as  dividend  or  of  converting 
them  into  capital,  and  the  company  validly  exercises  this 
power,  such  exercise  of  its  power  is  binding  on  all  persons 
interested  in  the  shares  under  the  testator  or  settlor ;  and 
consequently  what  is  paid  by  the  company  as  dividend  goes  to 

{i)  Burges  v.  Lamh  (1809),  16  (1887),   12  App.   Cas.   386  ;    Be 

Ves.  174.  Northage,  Ellis  v.  Barfield  (1891), 

(Ic)  Baby  v.  Bidelalgh  (1855),  60  L.  J.  Ch.  488. 
7   De    G.   M.   &   G.    104;    and  (o)  (1885)  29  Ch.  D.   635,  at 

Stuart  V.  StuaH  (1841),  3  Beav.  p.  653. 
430.  (p)  (1887)  12  App.  Cas.  385,  at 

{I)  Costello  V.  O'Borlce  (1869),  p.    397.     See    also    Be    Malam, 

3  Ir.  R.  Eq.  172.  Malam  v.  Hitchens,  [1894]  3  Ch. 

(m)  Ellis    V.     Barker    (1871),  578;    Be   Piercy,    WUtwham   v. 

L.  R.  7  Ch.  104.  Piercy,  [1907]  1  Ch.  289. 

(to)  Be  Bouch,  Sproule  v.  Bouch 
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the  tenant  for  life,  and  what  is  paid  by  the  company  to  the  share- 
holder as  capital,  or  appropriated  as  an  increase  of  the  capital 
stock  in  the  concern,  enures  to  the  benefit  of  all  who  are  interested 
in  the  capital  "  {q).  The  bonus  of  a  quarter  per  cent,  which  was 
offered  to  the  holders  of  consols  and  reduced  threes  as  an  induce- 
ment to  convert  their  holdings  into  new  2|  per  cents.,  was,  by 
the  National  Debt  (Conversion)  Act,  1888  (51  &  52  Vict.  c.  2), 
s.  10,  specially  declared  to  be  income  and  not  capital.  On  the 
other  hand,  the  compensation  payable  under  the  Licensing  Act, 
1904  (4  Edw.  VIL,  c.  23),  ss.  2  and  3,  on  the  extinguishment  of 
the  licence  of  a  settled  public-house,  is  capital  (r). 

It  need  scarcely  be  pointed  out  that  where,  on  a  change  of 
investment,  trust  securities  realise  more  than  was  given  for 
them  originally,  the  profit  accrues  to  capital,  and  is  not  con- 
sidered as  income  payable  to  the  tenant  for  life.  In  the  same 
way,  where  trustees  of  a  mortgage  debt  foreclose,  and  subse- 
quently sell  the  property  for  more  than  the  debt  and  arrears 
of  interest  and  costs,  the  balance  is  to  be  held  by  them  as  an 
augmentation  to  the  capital  of  the  trust  fund.  For  as  any 
diminution  of  the  trust  property  would  have  to  be  borne  by 
all  the  beneficiaries,  and  would  not  fall  on  the  tenant  for  life 
only,  so  it  is  only  fair  that  any  casual  augmentation  should 
belong  to  all,  and  not  merely  to  the  life  tenant. 

When  trustees  invest  capital  in  the  purchase  of  stocks  or 
shares,  on  which,  at  the  date  of  purchase,  dividends  have  been 
earned  and  declared,  but  not  paid,  such  dividends  must  be 
carried  to  capital  and  not  paid  as  income  (s) .  The  fairness  of 
this  is  obvious.  But  it  is  also  settled  (with  less  obvious  fair- 
ness) that,  in  the  absence  of  special  circumstances,  no  appor- 
tionment of  income  will  be  made  where  stocks  are  purchased 


(q)  See  also  Be  Alsbury, 
Sugden  v.  Alsbury  (1890),  45 
Ch.  D.  237  ;  and  Be  Northage, 
Ellis  V.  Barfield  (1891),  60  L.  J. 
Ch.  488,  in  both  of  which  bonuses 
were  treated  as  income ;  and 
Be  Despard,  Hcmcock  v.  Bespard 
(1901),  17  T.  L.  R.  478,  where  a 
special  dividend  was  held  to  be 
income,  although  the  directors 
proposed  to  appropriate  it  to 
paying  up  unpaid  shares  unless 
shareholders  required  it  in  cash  ; 
whereas  in  Be  Bouch,  Sproule  v. 
Boueh  (1886),  29  Ch.  D.  635 
(1887),  12  App.  Cas.  385,  they 
were  treated  as  corpus ;  and  c/.  Be 
HopkiMs's  Trusts  (1874),  L.K.  18 


Eq.  696;  Strakerr.  Wilson {1871), 
L.  R.  6  Ch.  503;  Ibbotson  v.  Blam, 
(1865),  L.  R.  1  Eq.  188  ;  Browne 
Y.  Oollins  (1871),  L.  R.  12  Eq. 
586  ;  Blyfhe's  Trustees  v.  Milne 
(1905),  7  F.  (Ct.  of  Sess.)  799; 
and  Be  Eume-Nisbet's  Settlement 
(1911),  27T.  L.  R.461.  Astothe 
principles  on  which  profits  ought 
to  be  ascertained  by  companies, 
see  Lubbock  v.  British  Bank  of 
South  America,  [1892]  2  Ch.  198. 

(r)  Be  Bladon,  Dando  v. 
Porter,  [1911]  2  Ch.  350,  affirmed 
[1912]  1  Ch.  45. 

(s)  Be  Sir  Bobert  Peel's  Settled 
Estates,  [1910]  1  Ch.  389. 
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between  two  dividend  days  (t).  This  appears  to  be  founded  Art.  43. 
merely  on  convenience,  for  Kindbrsley,  V.-C,  in  Scholefield  v. 
Redfern  {u),  while  admitting  that  much  might  be  said  in  favour 
of  apportionment  in  such  cases,  said :  "  When  we  consider  a 
little  further,  it  is  obvious,  that  if  the  tenant  for  life  is  to  have 
something  out  of  the  sale  money,  as  representing  income,  then 
when  the  trustees  invest  the  money,  unless  they  invest  it  on  the 
very  day  on  which  the  dividend  has  just  accrued  due,  the  same 
equity  ought  to  be  administered  the  other  way,  and  we  ought 
to  take  from  the  tenant  for  life  something  of  his  next  dividend 
and  add  that  to  the  capital,  in  order  to  make  things  equal  as 
between  him  and  the  remainderman.  It  is  clear  that  if  there 
is  an  equity  one  way,  there  is  an  equity  the  other  way.  It  is 
obvious  that  the  reason  why  such  equity  on  either  side  has 
never  been  administered  habitually  by  this  court  is,  that  by 
attempting  it,  a  grievous  burthen  would  be  imposed  upon  the 
estates  of  testators,  by  reason  of  the  complex  investigations 
which  it  would  lead  to." 

But  in  special  circumstances  the  court  will  make  such  an 
apportionment.  For  instance,  where  stocks  are  directed  to  be 
transferred  in  specie  to  a  class  on  the  death  of  a  life  tenant, 
but  for  convenience  of  division  they  are  sold  and  the  proceeds 
divided,  then,  as  his  personal  representatives  would,  under  the 
Apportionment  Act,  have  been  entitled  to  an  apportionment  of 
the  income  up  to  his  death  if  the  trust  had  been  strictly 
carried  out,  the  court  will  direct  that  a  similar  apportionment 
shall  be  made  in  respect  of  the  proceeds  of  the  sale  (v). 

A  testator  gave  his  estate  upon  the  usual  trusts  for  conver-  Profit  on  re- 
sion,  with  power  to  postpone,  and  directed  that,  pending  of°onipan°'^ 
conversion,  the  income  actually  produced  should  be  treated  as 
income.  Part  of  the  residue  consisted  of  shares  in  a  company 
with  £8  per  share  paid  up.  The  company  was  reconstructed, 
and  the  new  company  paid  £9  5s.  for  each  of  the  old  shares. 
The  £1  5s.  was  the  proceeds  partly  of  the  regular  reserve  fund, 
and  partly  of  profits  which  the  directors  had  retained  to  meet 
contingencies: — Held,  that  the  right  of  a  tenant  for  life  of 
shares  is  only  to  receive  dividends  and  bonuses  in  the  shape  of 
dividends,  and  that,  although  the  £1  5s.  was  profits,  it  was 
under  the  circumstances  not  payable  as  income  {x) . 

(t)  Bulkeley  v.  Stephens,  [1896]  (1863),  2  Drew.  &  Sm.  173,  at  p. 

2  Ch.  247  ;  Scholefield  v.  Bedfem  182. 

(1863),    2    Drew.    &    Sm.    173;  {v)  Bulkeley  v.  Stephens,  supra. 

Freman     v.     Whitbread     (1865),  (a;)  Be  Armitage,  Armitage   v. 

L.  R.  1  Eq.  266.  Garnett,  [1893]  3  Ch.  337. 

(u)  Scholefield      v.       Bedfem 
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On  similar  principles,  where  rents  were  directed  to  be 
accumulated  beyond  the  statutory  period,  it  was  held  that 
after  twenty-one  years  from  testator's  death  they  fell  into  his 
residuary  estate  during  the  remainder  of  the  period  for  which 
they  were  directed  to  be  accumulated ;  but  that  as  between 
tenant  for  life  and  remaindermen  (of  the  residue)  they  must 
be  treated  as  corpus  and  not  as  income  (y). 

Paeageaph  (3). 

The  question  sometimes  arises,  whether  trustees  can  safely 
pay  the  share  of  one  beneficiary  who  has  attained  a  vested 
interest  in  possession,  before  paying  the  other  beneficiaries 
who  may  not  have  attained  a  vested  interest,  or  whose  shares 
(by  reason  of  incapacity  or  otherwise)  are  not  presently 
payable.  If  they  do  so,  it  may  happen  that,  by  reason  of 
subsequent  depreciation  of  securities,  the  balance  retained  by 
the  trustee  may  be  insufficient  to  pay  the  other  beneficiaries 
in  full,  in  which  ease  the  first  beneficiary  will  have  got  more 
than  the  others.  It  appears,  however,  to  be  well  settled  that 
if,  when  the  first  payment  was  made,  the  trustees  have,  and 
retain  in  their  hands,  assets  which,  fairly  valued,  are  then 
sufficient  to  meet  shares  which  are  not  presently  payable,  but 
have  to  be  held  in  trust,  they  are  justified  in  paying  other 
shares  payable  ^m^'i  ji'^^^''^''  I'ut  payable  at  once,  and  are 
not  liable  if  the  assets  so  retained  should,  in  the  event, 
prove  insufficient  to  pay  the  unpaid  beneficiaries  in  full(^). 
For  the  conduct  of  trustees  is  regarded  with  reference  to  the 
facts  and  circumstances  existing  at  the  time  when  they  have 
to  act  ;  and  therefore,  if  they  make  the  valuation  impartially 
at  the  time,  they  are  not  liable  for  an  unforeseen  loss. 

It  is  apprehended  that  the  same  rule  would  apply  to  the 
raising  of  portions  by  mortgage,  and  that  the  trustees  of  a 
portions  term  would  be  justified  in  raising  those  presently 
payable,  without  raising  the  whole ;  provided  that,  at  the  date, 
the  estate  is  an  ample  security  for  the  entire  sum  charged  by 
the  settlement  for  portions  (a). 

Another   question   sometimes   arises — whether   trustees   of 


(y)  Be  Pope,  Sharp  Y.Marshall, 
[1901]  1  Ch.  64. 

{e)  Per  Lindlet,  L.J.,  Be 
Hurst,  Addison  v.  Topp  (1892), 
67  L.  T.  at  p.  99  ;  Be  Winslow, 
Frerey.  ■prmsZoi(){1890),  45Ch.  D. 
249  ;  Fenwiek  v.  Clarke  (1862), 
4  De  G.  F.  &  J.  240  ;  Be  Lepine, 
Dowsett  V.   Culver,  [1892]   1  Ch, 


210 ;  and  see  also  Be  Hall, 
Foster  v.  Metcalfe,  [1903]  2  Ch. 
226. 

{a)  See  Wynter  v.  Bold  (1823), 
1  Sim.  &  St.  at  p.  510  ;  Sheppard 
V.  Wilson  (1845),  4  Hare,  392, 
394 ;  Otway-Cave  v.  Otway  (1866), 
L.  R.  2  Eq.  725  ;  Gillibrand  v 
GooU  (1833),  5  Sim.  149. 
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a  will  can  treat  their  trust  as  severable  into  several  trusts,  Art.  43. 
appropriating  specific  securities  to  each ;  or  whether  they 
must  treat  the  trust  property  as  one  undivided  fund,  until  it 
becomes  necessary,  on  the  death  of  a  life  tenant,  to  pay  and 
distribute  his  share  among  his  children.  For  instance, 
where  a  testator  settles  money  either  in  a  specific  sum  or  as 
a  share  of  residue  upon  each  of  his  daughters  for  life,  with 
remainder  for  her  children,  ought  the  trustees  to  treat  the 
daughters'  fortunes  as  one  trust,  or  as  several  ?  If  a  sever- 
ance and  appropriation  of  securities  be  lawful,  it  may 
sometimes  be  convenient;  but  on  the  other  hand  the  result 
may  obviously  be  that  (by  reason  of  the  appreciation  of  one 
appropriated  set  of  securities,  or  the  depreciation  of  another 
or  by  both  such  causes)  one  family  may  get  less,  and  the 
other  more  than  their  due  proportion  of  the  entire  fund. 
Where  the  form  of  the  trust  is  a  trust  of  specific  sums 
(e.g.,  £1,000  to  be  held  upon  trust  for  a  testator's  daughter 
A.  for  life,  with  remainder  for  her  children  equally,  and 
£1,000  to  be  held  upon  a  similar  trust  for  his  daughter  B. 
and  her  children),  such  appropriation  is  not  only  undoubtedly 
legitimate,  but  ought  to  be  made  (5).  So  where  the  form  of 
the  trust  is  to  divide  a  testator's  residuary  estate  between 
his  children  equally,  the  daughters'  shares  to  be  retained, 
and  invested  upon  trust  for  them  respectively  for  life,  with 
remainder  to  their  respective  children ;  if,  when  the  appro- 
priation is  made,  the  securities  are  fairly  valued  and  fairly 
appropriated,  there  can  be  no  objection;  and  when  once 
the  appropriation  is  made,  the  subsequent  depreciation  of 
one  appropriated  fund  cannot  be  made  good  out  of  the 
appreciation  of  another  (c).  Moreover,  it  was  held  by 
Stirling,  J.,  that  even  where  the  form  of  the  trust  is  such 
that  no  immediate  severance  into  shares  is  directed  until 
a  share  of  corpus  becomes  distributable,  an  appropriation 
may  be  lawfully  made ;  although  the  usual  practice,  both 
of  trustees   and  of  the   court   itself  (in   the   administration 

(6)  Fraser  v.  Murdoch  (1881),  [1889]    W.  N.  39.      It  is    not, 

6  App.   Cas.   855  ;    Be   Walker,  however,  necessary  that  where  a 

Walker    v.    Walker    (1890),    62  trustee  appropriates  securities  to 

L.  T.  449  ;  and  see  also  Be  Lepine,  onebenefloiary  he  should contem- 

Dowsett  v.  Culver,  [1892]  1   Ch.  poraneously  appropriate  to  all ; 

210,  and  Barclay  v.  Owen  (1889),  (Be     Biehardson,      Morgan     v. 

60L.  T.  220.     But  an  appropria-  Biehardson,   [1896]    1    Ch.    612; 

tion  of  securities  is  only  valid  if  Be  Nickels,  Nickels  v.  Nickels, 

the  appropriated  securities  were  [1898]  1  Ch.  630). 
both  authorised  and  sufficient  at  (c)  Be     Nickels,     Nickels     v. 

the  date  of  the  appropriation  :  Nickels,  supra  ;  Be  Brooks,  Coles 

see  Be  Waters,  Preston  v.  Waters,  v.  Davis  (1897),  76  L.  T.  771. 
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of  estates  and  trusts),  has  been  to  make  no  appropriation  in 
such  cases  (fi). 

The  question  is  somewhat  different  where  the  estate  is  not 
wholly  converted  into  money  or  securities  for  money.  In 
that  case,  it  is  scarcely  possible  to  value  the  estate  with 
certainty.  Nevertheless,  executors  (and  also  trustees  with 
power  of  sale)  can  appropriate  a  specific  part  of  the  estate 
{e.g.,  leaseholds  or  freeholds)  as  part  of  the  share  of  one 
beneficiary,  with  his  consent,  on  the  ground  that  they  can 
sell  it  to  him  and  set  off  the  purchase-money  against  his 
share  («). 

There  can  be  no  appropriation,  however,  to  answer  a  con- 
tingent pecuniary  legacy  when  the  legatee  is  not  entitled  to 
the  intermediate  income ;  for  the  legatee  is  entitled,  if  and 
when  the  contingency  happens,  to  the  exact  sum,  neither 
more  nor  less.  In  such  cases,  therefore,  executors  must 
take  care  to  set  aside  funds  with  an  ample  margin  for 
depreciation  ;  otherwise,  they  may  find  themselves  personally 
responsible  (/). 

On  the  other  hand,  if  by  the  will  some  of  the  income 
arising  from  the  legacy  is  to  go  to  the  legatee  before  the  con- 
tingency on  which  it  becomes  'payable  happens,  then  the 
inference  is  said  to  be  that  the  testator  intended  that  a 
fund  should  be  segregated  and  invested  to  answer  the 
legacy  (/). 


Art.  44. — Duty  of  Trustee  to  sell  Wasting  and 
Reversionary   Property. 

Where  residuary  personal  estate  is  settled  by  will  for 
the  benefit  of  persons  in  succession,  all  such  parts  of 
it  as  are  of  a  wasting  or  future  or  reversionary  nature, 
or  consist  of  unauthorised  securities,  must  be  con- 
verted into  property  of  a  permanent  and  income-bearing 
character,  unless  : 

(a)  the  will  contains  a  direction  or  implication  to 

the  contrary ;    or 

(b)  the  will  confers  on  the  trustee  a  discretion  to 

(d)  Be     Nichels,     Niclcels     v.  (e)  lie    Beverley,     Watson    v. 

Nickels,  [1898]  1  Ch.  630  ;    and  Watson,  [1901]  1  Ch.  681. 

see  Be  Brooks,   Coles   v.    Davis  (/)  Be  Hall,  Foster  v.  Metcalfe, 

(1897),  76  L.  T.  771.  [1903]  2  Ch.  226. 
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postpone  such  conversion,  which  he  bond  fide     Art.  44. 
and  impartially  exercises. 

The  above  rule,  known  as  the  rule  in  Howe  v.  Lord  Rule  in  Howe 
Dartmouth  (g),  is  really  a  corollary  of  the  principle  stated  ^^,,",^i„„^/,. 
in  Art.  43,  viz.,  that  the  trustee  must  act  impartially 
between  the  beneficiaries.  For  if  wasting  property  (such  as 
leaseholds,  terminable  annuities,  and  the  like)  were  to  be 
retained,  the  tenant  for  life  would  profit  at  the  expense  of 
the  remaindermen ;  and  if  reversionary  property  were  not 
converted,  the  remaindermen  would  profit  at  the  expense  of 
the  tenant  for  life.  It  must,  however,  be  borne  in  mind  that 
the  rule  is  based  upon  an  implied  or  presumed  intention  of 
the  testator,  and  not  upon  any  intention  actually  expressed 
by  him.  Courts  of  equity  have  consequently  always  declined 
to  apply  the  rule  in  cases  where  the  settlor  has  indicated 
an  intention  that  the  property  should  be  enjoyed  in  specie, 
though  he  may  not,  in  a  technical  sense,  have  specifically  said 
so.  The  real  question,  therefore,  in  all  such  cases,  is  whether 
the  settlor  has,  with  sufficient  distinctness,  indicated  his  inten- 
tion that  the  property  should  be  enjoyed  in  specie  (/i) ;  for  the 
burden  of  showing  this  lies  upon  the  party  who  desires  that 
the  rule  in  Hotce  v.  Lord  Dartmouth  should  not  be  applied  (i). 

The  rule  is  confined  to  residuary  personal  estate  settled  by  Not 
will  (/f),  with  regard  to  which  a  testator  cannot  be  presumed  se'ttiemeii'ts*° 
to  foresee  its  nature.      Settlements  of  existing  property  by  intey  nws. 
deed  are  necessarily  specific,  and  therefore  excluded  from  the 
rule.      It  has,  however,  been  suggested  that  the  rule  may 
apply  to   covenants  to  settle  after-acquired  property  (/.),  but 
this  was  negatived  by  Cozens-Haedy,  J.,  in  a  recent  case  {in), 
on  the  ground  that  such  covenants  are  contracts  between  the 
parties,  and  not  wills,  and  must  be  performed  in  strict  accord- 
ance with  their  terms ;  so  that,  unless  the  covenant  contains 
a  direction  to  convert  such  after-acquired  property  and  invest 
the  proceeds,  the  inference  is  that  the  parties  meant  it  to  be 
enjoyed  in  specie  (m). 

Although  the  mere  absence  of  a  direction  to  convert  wasting  Not 

applicable  to 

(g)  (1802)  7  Ves.  137,  1  Wh.  &  (k)  Be  Van  Strauhenzee,  Boii-  P^P^rty 

Tu.  Lead.  Cas.  (8th  ed.)  68  ;    and      stead  v.  Cooper,  [1901]  2  Ch.  779.   f'eemcallT 
see  also  Hinves  Y.  Hinves  {184:4:),  3  {I)  Vaizey  on  Settlements,  p. 

Hare,  609;  and  Pickering  y.  Pick-      421. 
ermg' (1839),  4  Myl.  &  Cr.  289.  (m)  JRe    Van   Strauhenzee, 

(A)  Per  Baggallay,  L.J.,  Boustead  v.  Oooper,  supra.  See 
Macdonald  v.  Irvine  (1878),  8  also  Milford  v.  Peile  (1854),  2 
Ch.  D.  at  p.  112.  W.  E.  181  ;  Hope  v.  Hope  (1855), 

(■i)  Per  James,  L.  J.,  same  case.      1  Jur.  (n.  s.)  770. 
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property  has  never  been  construed  to  mean  that  it  should  be 
enjoyed  in  specie,  yet,  where  such  property  is  given  specifically 
in  the  strict  sense  of  the  term,  i.e.,  where  it  is  expressly 
referred  to,  the  rule  has  no  application.  For  in  such  cases, 
in  the  absence  of  express  direction,  the  presumption  is  that 
the  testator,  by  naming  the  specific  property,  intended  that 
it  should  be  enjoyed  in  the  shape  in  which  he  left  it.  If, 
therefore,  a  testator  bequeaths  specific  leaseholds  in  trust  for 
persons  successively,  it  will  not  be  the  duty  of  the  trustees  to 
sell  them  and  invest  the  proceeds  on  permanent  investments ; 
but  they  must  pay  the  entire  rents  to  the  first  taker,  notwith- 
standing that,  by  reason  of  the  terminable  nature  of  the 
property,  the  ultimate  remainderman  may  be  disappointed  (n). 
This  distinction  between  specific  trust  bequests  and  residuary 
trust  bequests  is  observed  even  where  the  specific  bequest 
and  the  residuary  bequest  are  given  to  the  same  person  for 
life  (o). 

As  a  corollary  to  the  rule  that  the  tenant  for  life  is  entitled 
to  the  whole  of  the  income  of  specifically  settled  leaseholds,  it 
has  been  held  that  where  they  are  compulsorily  purchased  by 
a  railway  company  (p),  or  are  sold  by  the  court  in  an  adminis- 
tration action  (5),  the  tenant  for  life  is  entitled  to  receive  out 
of  principal  and  interest  of  the  proceeds  an  annuity  of  such 
an  amount  that  the  payment  of  it  would  exhaust  the  fund  in 
the  number  of  years  which  the  leaseholds  had  to  run. 

Where  a  testator's  residuary  estate  was  settled  upon  one  for 
life,  with  remainders  over,  it  was  held  that  long,  but  termin- 
able, annuities,  which  formed  part  of  it,  ought  to  be  sold,  and 
the  proceeds  invested  on  permanent  trust  securities  (r). 

On  similar  grounds,  where  part  of  the  estate  consists  of 
the  intermediate  income  of  a  fund  set  apart  to  answer  a 
future  liability,  the  intermediate  income  must  be  treated 
as  capital  (s). 

A  testator  gave  to  his  wife  the  whole  of  the  interest  arising 
from  his  property,  both  real  and  personal,  during  her  life,  with 
remainders   over.     He   died   possessed   of  leaseholds,  among 


(m)  Be  Beaufoy's  Estate  (1852), 
1  Sm.  &  Gifi.  20 ;  and  see 
Stanier  v.  Hodgkinson  (1903),  73 
L.  J.  Ch.  179. 

(0)  Macdonald  v.  Irvine 
(1878),  8  Ch.  D.  101  (Baggallat, 
L.J.,  diss.). 

(p)  Askew  V.  Woodhead  (1880) 
14  Ch.  D.  27. 

(q)  Be  Lingard,  Lingard  v. 
Squirrell,  [1908]  W.  N.  107. 


(r)  Ticlcner  v.  Old  (1874),  L.  E. 
18  Eq.  422  ;  Porter  v.  Baddeley 
(1877),  5  Ch.  D.  542;  but  see 
contra,  Wilday  v.  Sandys  (1869), 
L.  R.  7  Eq.  455,  where,  on  the 
construction  of  the  will,  it  was 
held  that  the  trustees  were 
authorised  to  hold  long  annuities. 

(s)  Be  Whitehead,  Peacock  v. 
Lucas,  [1894]  1  Ch.  678. 
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other  property.     It  was  held  that  the  widow  was  not  entitled      Art.  44. 
to  retain  the  leaseholds,  but  that  they  must  be  sold  and  the 
proceeds  invested  in  stock  (t). 

The  rule  is  equally  applicable  to  a  testator's   investments  Rule  applies 
which  are  not  authorised  to  be  retained  either  by  the  will  or  authorised 
by  statute.     Such  investments  being  regarded  as  speculative,  securities. 
and  therefore  possibly  wasting,  ought  to  be  converted  as  soon 
as  possible. 

So  where  trustees  are  obliged  to  foreclose  a  mortgage,  or.  Foreclosed 
under  the  Statutes  of  Limitation  or  otherwise,  the  right  of  "o'^'s^ees. 
redemption  is  barred,  they  hold  the  property  not  as  real  estate 
but  formerly  on  an  implied  trust  (and  now  under  a  statutory 
obligation  (u) ),  to  sell  the  property  promptly  if  they  can  get 
a  fair  price  for  it ;  unless,  of  course,  they  are  authorised  to 
invest  in  the  purchase  of  land.  Where,  however,  a  serious  loss 
would  result  from  an  immediate  sale,  the  court  will  authorise 
the  retention  of  the  land  for  a  limited  period  (x). 

Sub-Paeagraphs  (a),  (b). 
As  already  stated,  the  rule  in  Howe  v.  Lord  Dartmoutli  is  Rule  in  iTowe 
subject  to  any  contrary  intention  which  may  be  expressed  or  llaut'h'iLot'^^'^' 
implied  in  the  settlement.    Moreover,  it  is  immaterial  whether  applicable 
the  contrary  intention  is  imperatively  expressed,  or  whether  a  go'Xa.ry 
discretion  to  convert  or  not  is  expressly  given  to  the  trustees  ;  intention 
for  the  court  will  not  interfere  with  a  discretion  so  long  as  '^^^^'^^^'^  • 
trustees  exercise  it  in  good   faith  (y).     Thus,  in   one  case,  a 
testator   gave   his   residuary   estate,  which   included   several 
leasehold  houses  (held  upon  short  terms),  to  trustees,  upon 
trust  to  pay  the  income  to  his  wife  for  life,  with  remainder  to 
his  grandchildren,  and  gave  his  trustees  power  to  retain  any 
portion  of  his  property  in  the  same  state  in  which  it  should  be  at 
his  decease,  or  to  sell  and  convert  the  same  as  they  should 
think  fit.    It  was  held  that  the  special  power  to  retain  existing 
investments  took  the  case  out  of  the  general  rule  as  to  con- 
version of  perishable  property,  and  that  the  trustees  were  at 
liberty  to  retain  the  short  leaseholds,  and  any  other  invest- 
ments held   by  the  testator,  for  such  period  as  they  should 
think   fit  (z).     A  similar    decision   was    arrived    at   where   a 

(«)  Benn  v.  Dixon  (1840),   10  {x)  Per    Kekewioh,    J.,    Be 

Sim.  636.     The  same  conclusion  ToUemache,    [1903]    1    Ch.    457, 

was  arrived  at,  where  "  the  rents  461. 

and  profits  of  my  residuary  real  (y)  Qisborne        v.        Qisborne 

and    personal  estate"  were    be-  (1877),  2  App.  Gas.  300;    Tabor 

queathed  to  the  wife.     Be  Game,  v.  Brooks  (1878),  10  Ch.  D.  273. 
Gamer.  Young,  [1897]  1  Ch.  881.  («)  Gray  v.  8iggers  (1880),  15 

(u)  Conveyancing    Act,    1911  Ch.  D.  74. 
(1  &  2  Geo.  V,  c.  37),  s.  9 
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Art.  44. 


Discretion 
given  to 
trustees  as  to 
time  of  sale. 


Kule  not 

applicable 

where 

impliedly 

negatived. 


testator  authorised  his  trustees  to  postpone  the  sale  of  his 
business  (a). 

So,  again,  where  the  testator  devised  wasting  property  to 
trustees,  upon  trust  to  sell  "  when  in  their  discretion  they 
should  deem  it  advisable,"  it  was  held  that  the  trustees  were 
not  bound  to  sell  until  they  thought  fit  (b). 

The  above  cases  are  instances  of  an  express  intention  that 
the  trustees  should  have  a  discretion ;  but  the  same  result  will 
follow  where  that  intention  can  be  implied.  Thus,  a  testator, 
after  a  specific  bequest,  gave  all  his  residuary  estate,  both  real 
and  personal,  to  trustees,  upon  trust,  to  sell  so  much  and  such 
•part  thereof  as  they  might  think  necessary  for  paying  all  his 
mortgage  and  other  debts  and  funeral  and  testamentary  expenses, 
and  to  invest  the  balance  of  the  proceeds,  and  to  stand 
possessed  of  such  investments,  and  all  other  his  residuary  estate, 
upon  trust  for  several  persons  successively  for  their  respective 
lives,  with  remainders  over.  Part  of  the  testator's  estate  con- 
sisted of  leaseholds,  which  were  retained  unsold.  On  this 
state  of  facts  it  was  held  that,  on  the  construction  of  the  will, 
the  trustees  had  a  discretion  as  to  what  part  of  the  testator's 
estate  should  be  converted,  and  that  the  court  could  not 
interfere  with  such  discretion  (c). 

So  it  has  been  held  that  an  express  direction  for  sale  at  a 
particular  period,  indicates  an  intention  that  there  should  be 
no  previous  sale  {cl) ;  and  even  a  power  to  sell  all  or  any  part 
of  the  estate  in  the  absolute  discretion  of  the  trustees,  has  been 
held  to  negative  the  primd  facie  duty  of  selling  wasting  or 
reversionary  property  forthwith  (e).  A  similar  view  has  been 
taken  of  a  direction  to  divide  property  after  the  death  of  the 
life  tenant  (/).  So,  in  some  cases,  it  has  been  decided  that  a 
trust  to  pay  rents  to  the  tenant  for  life,  ivliere  the  testator  has 
only  leaseholds  (g) ;  or  a  direction  that  the  trustees  should 
give  a   power   of  attorney  to  the  life   tenant  to  receive  the 


(a)  Be  Crowfher,  Midgley  v. 
Crowther,  [1895]  2  Ch.  56  ;  but 
see  Be  Smith,  Arnold  v.  Smith, 
[1896]  1  Ch.  171. 

(6)  Miller  v.  Miller  (1872), 
L.  B.  13  Eq.  263  ;  Thursby  v. 
Thurshy  (1875),  L.  E.  19  Eq. 
395  ;  and  see  also  Be  Chancellor, 
Chancellor  v.  Brown  (1884),  26 
Ch.  D.  42 ;  and  Be  Crowther, 
Midgley  v.  Crowther,  supra,  in 
both  of  which  cases  the  property 
consisted  of  a  business. 

(c)  Be  SewelVs  Estate  (1870), 
L.   R.   11  Eq.  80;    and  see  also 


Simpson    v.    Earles    (1847),    11 
Jur.  921. 

(d)  Alcoch  V.  Sloper  (1833),  2 
Myl.  &  K.  699  ;  Daniel  v. 
Warren  (1843),  2  Y.  &  CoU.  C.  C. 
290. 

(e)  Be  Pitcairn,  Brandreth  v. 
Colvin,  [1896]  2  Ch.  199. 

(/)  Collins  V.  Collins  (1833), 
2  Myl.  &  K.  703. 

(g)  Goodenough  y.  Trema- 
mondo  (1840),  2  Beav.  512  ;  Cafe 
V.  Bent  (1845),  5  Hare,  24; 
Vachell  v.  Boherts  (1863),  32 
Beav.  140. 
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income  (h),  is  a  sufficient  indication  of  a  contrary  intention 
to  take  the  case  out  of  the  general  rule. 

A  testator  gave  his  residuary  estate  to  trustees  in  trust  to 
convert  into  money  such  parts  thereof  as  should  not  consist 
of  money,  or  be  invested  in  any  of  the  public  funds  or  government 
securities,  and  to  pay  the  interest,  dividends,  and  annual  proceeds 
of  such  residue  to  his  children  in  equal  shares  for  their  lives,  and 
after  their  deaths  to  hold  the  property  upon  other  trusts.  On 
the  construction  of  these  words  it  was  held  that  long  annuities, 
of  which  the  testator  died  possessed,  fell  within  the  exception  of 
"  public  funds  or  government  securities,"  and  ought  not  to  be 
converted  (i).  On  the  other  hand,  in  Tickner  v.  Old  (k),  where 
the  direction  was  to  convert  the  residue  and  invest  in  govern- 
ment or  real  securities,  with  power  to  continue  invested  any 
government  stocks  or  real  securities  of  which  the  testator 
might  die  possessed,  it  was  held  that  government  securities 
meant  only  such  as  were  of  a  permanent  character,  and  that 
long  annuities  ought  to  be  converted.  It  will  be  perceived 
that  it  is  not  easy  to  distinguish  these  tAvo  cases,  which  convey 
a  warning  to  the  practitioner  how  extremely  dangerous  it  is  to 
advise  trustees  to  act  upon  implied  intentions,  either  one 
way  or  the  other,  without  taking  the  opinion  of  the  court  on 
originating  summons. 


Art.  45. — Duty  of  Trustee  as  between  Tenant  for  Life 
and  Remainderman  in  Eelation  to  Fropertij  pending 
Conversion. 

(1)  Where  property  ought  to  be  converted,  and  the 
proceeds  invested,  the  tenant  for  hfe  is  entitled,  pending 
conversion,  to  the  whole  income  of  income-bearing 
property,  if  the  settlement  so  directs  or  implies  (/). 

(2)  In  the  absence  of  any  such  direction  or  implica- 


(li)  Neville. Y.  Fortescue  (1848),  Sheldon  (1888),    39  Ch.  D.   50; 

16  Sim.  333.  Be    Thomas,    Wood   v.    Thomas, 

(i)  Wilday   v.  Sandys    (1869),  [1891]   3   Ch.    482.     Where   the 

L.  R.  7  Eq.  455.  property   is    of    a   non-wasting 

(k)  (1874)  L.  K.   18  Eq.  422;  nature,  the  court  will  accept  very 

and  see  also  Porter  v.  Baddeley  slight  evidence  of  implied  inten- 

(1877),  6  Ch.  D.  542.  tion. 

[I)  See  Me  Sheldon,  Nixon   v. 


Art.  44. 
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Art.  45.     tion,  he  is  entitled  to  receive  or  be  credited  with  income 
in  accordance  with  the  following  rules,  viz. : 

(a)  He  is  entitled  to  the  whole  of  the  ordinary  rents 

of  real  estate  (m),  but  not  to  royalties  for 
minerals  (n). 

(b)  Where  the  property  is  of  a  wasting  nature  (and 

sciuble,  even  where,  being  personal  estate,  it  is 
not),  he  is  only  entitled  to  a  fair  equivalent  for 
the  income  which  he  would  have  received  if 
the  property  had  been  sold  and  invested  in 
trustee  securities  (o). 

(c)  Where  the  property  is  of  a  reversionary  nature, 

he  is  entitled,  when  it  falls  in,  to  a  propor- 
tionate part  of  the  capital,  representing 
3  (p)  per  cent,  compound  interest  (with  yearly 
rests)  on  the  true  actuarial  value  of  the 
property  at  the  testator's  death  ;  calculated  on 
the  assumption  that  the  actual  date  when  the 
property  fell  into  possession  could  have  been 
then  predicted  with  certainty  {q). 

(d)  Upon    complete    realisation    of    an   insufficient 

security,  where  interest  is  in  arrear,  the  money 
realised  must  be  divided  between  tenant  for  life 
and  remainderman,  in  proportion  to  the  amount 
due  for  arrears  of  interest  and  the  amount  of 
capital  remaining  due  (r) ;   unless  the  security 

(to)  Hope      V.      D^Redouville,  723 ;     Wentworfh  v.    Wentworth, 

[1893]    2    Ch.    361  ;     Re   Searle,  supra. 

Searle    v.    Baker,    [1900]    2    Ch.  (p)  See  Be  Ooodenough,  Mar- 

829  ;   Re  Oliver,  Wilson  v.  Oliver,  land  v.   Williams,  [1895]  2  Ch. 

[1908]    2    Ch.    74 ;    Be    Earl    of  537 ;      Be     Morley,     Morley    v. 

Darnley,     Clifton     v.     Barnley,  Haig,    [1895]    2    Ch.    738 ;     Re 

[1907]  1  Ch.  159.  Sobson,  Walker  y.  Appach  (18S5) 

(m)  Wentworth   v.    Wentworth,  53  L.  T.  627  ;    and  Be  Duke  of 

[1900]  A.   C.    163.     The  rate  of  Cleveland,  Hay  v.  Wolmer,  [1895] 

interest    allowed    was    formerly  2  Ch.  542  ;  Bowlls  v.  Bebb,  [1900] 

4  per  cent.,  but  of  late  years  it  2  Ch.  107. 

has  been  dropped  to  3  per  cent.  (q)  Re    Earl    of    Chesterfield's 

on  the  ground  that  that  rate  is  Trusts   (1883),    24   Ch.   D.    643; 

roughly   the    rate  produced    by  followed,  with  variations  as  to 

trust  securities.     But  it  is  liable  rate  of  interest.in  Re  Goodenough, 

to  increase  again  if  the  ordinary  Marland  v.  Williams,  supra  ;   Re 

rate  of  interest  on  good  securities  Morley,  Morley  v.  Haig,  supra  ; 

should  once  more  rise.  Re  Hobson,    Walker  v.    Appaek, 

(o)  Brown   v.  Oellatly    (1867),  supra;  a,nd  Re  Duke  of  Cleveland, 

L.    R.    2    Ch.    751  ;     Meyer    v.  Hay  v.  Wolmer,  supra. 
Simonsen  (1852),  5  De  G-.  &  Sm.  (r)  Re  Atkinson,  Barbers'   Co. 
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is  of  such  a  nature  that  interest  is  only  pay-     Art.  45. 

able  if  earned  (s). 
(3)  This  article  has  no  application  to  investments 
made  by  trustees  in  breach  of  trust  where  no  loss 
results ;  but  is  confined  to  cases  where  unavoidable 
delay  takes  place  in  converting  property  in  due  course 
of  administration  {t),  and  to  cases  where  a  security 
(whether  authorised  or  not)  has  turned  out  to  be 
insufficient. 

This  article  is  a  further  corollary  of  Art.  43,  and  its  main  Not  confined 
principle  forms  the  second  part  of  the  rule  in  Hoive  v.  Loixl  *^idue^ 
Dartmouth,  viz.,  that,  pending  a  conversion  which  ought  to  be 
made,  the  tenant  for  life  is,  jprimd  facie,  entitled  to  the  income 
which  would  be  produced  by  the  proceeds  of  the  conversion,  if 
it  were  made,  and  nothing  more. 

It  is  not,  however  (like  the  main  rule),  confined  to  settled 
residuary  personal  estate  under  a  will,  but  is  equally  applicable 
to  all  settled  property  which  is  subject  to  a  direction  for 
sale  exercisable  forthwith,  even  although  there  is  an  express 
power  to  postpone  it.  But  it  does  not  apply  where  the  sale  is 
only  to  take  place  at  a  future  date ;  for  in  that  case  the 
intention  must  have  been  that  until  that  date  arrived  the 
tenant  for  life  should  enjoy  the  property  in  specie. 

Where  the  rule  applies  at  all,  the  first  question  that  arises  A  question 
is  one  of  fact,  viz.,  whether  on  the  true  interpretation  of  the  tioiTofThr^' 
trust   instrument  the  tenant  for  life  is  either  expressly   or  trust  instru- 
impliedly  intended  to  take  the  actual  income  pending  the  sale.  ""^^  ' 
If    that    question     is    answered    in    the    affirmative,     Cadit 
qucestio.     But  if  no  such  intention  is  expressed  or  is  reason- 
ably to  be  inferred,  then  the  question  becomes  one  of  law,  to 
be  answered  in  accordance  with  the  rules  in  paragraph  (2). 

Parageaph  (1). 
The  rules  in  paragraph  (2)  have  no  application  where  only  Rules  have  no 
a  future  sale  is  directed.     In  Ec  North,  Garton  v.   Cumber-  Xe^  a*'°'' 
land  {u),  a  testator,  part  of  whose  property  consisted  of  land  futxu-e  sale 

V.  Orose-Smitn,  [1904]  2  Ch.  160,  1  Ch.  565,  at  p.  566  ;   and  8troud 

overruling   Re   Foster,   Lloyd   v.  v.  Owyer  (1860),  28  Beav.   130  ; 

Carr  (1890),  45  Ch.  D.  629,  and  but   e/.    Be    Hill,    Hill   y.    Hill 

Be     Phillimore,     PUllimore     v.  (1881),  50  L.  J.  Ch.  551  ;    Slade 

Herbert,  [1903]  1  Ch.  942.  v.    Ghaine,    [1908]    1    Ch.    522  ; 

(s)  See  Be  Taylor's  Trusts,  Mathe-  Be  Hoyles,  Bow  v.  Jagg  (No.  2) 

son  V.  Taylor,  [1905]  1  Ch.  734.  [1912]  1  Ch.  67. 

(«)  See    per      Btene,     J.,    Be  {^(.)  [1909]  1  Ch.  625. 

Appleby,  Walker  v.  Lever,  [1903] 


is  directed. 
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Art.  45.  with  brick  earth  upon  it  which  was  being  worked  under  a 
lease  granted  by  him  at  a  royalty,  gave  his  real  estate  to 
trustees  upon  trust  "  to  pay  the  rents  issues  and  profits  "  to 
certain  persons  for  life  with  remainder  after  the  death  of  the 
last  suri'iving  life  tenant  upon  trust  for  sale.  It  was  held  that 
the  trustees  had  power,  after  the  expiration  of  the  lease,  to 
let  the  brick  earth  from  year  to  year  at  a  royalty,  and  that 
the  life  tenants  were  entitled  to  the  whole  of  such  royalty.  No 
one  seems  to  have  suggested  (nor  indeed  could  have  suggested) 
that  the  rules  in  paragraph  (2)  (supra)  applied,  the  argument 
being  mainly  directed  to  the  power  of  the  trustees  to  let  the 
brick  earth  at  all,  and  to  the  fact  that  if  the  tenants  for  life  had 
let  it  under  the  powers  of  the  Settled  Land  Acts,  a  proportion 
of  the  royalties  would  have  had  to  be  carried  to  capital  account. 
The  judge  holding,  on  the  interpretation  of  the  will,  that  the 
trustees  had  power  to  continue  the  letting  of  the  brick  earth, 
it  followed  that  the  tenants  for  life  were  entitled  to  the 
royalties,  there  being  no  immediate  trust  for  conversion. 

So  where  a  testator  devised  and  bequeathed  "  a  life  rent  in 
all  my  property  "  to  his  wife,  and  gave  his  trustees  a  mere 
power  to  sell  and  invest  the  proceeds,  it  was  held  that  the 
wife  was  entitled  to  the  whole  of  the  income  (x). 
Rules  in  Even  where  mineral  property  is  subject    to   a  trust   for 

ma^lie'^''^  '■^^  immediate  sale,  yet,  if  the  trust  expressly  or  impliedly  gives 
expressly  the  whole  of  the  royalties  pending  sale  to  the  tenant  for  life, 
negSFvid'^  he  will  be  entitled  to  them.  Thus,  where  a  testator  devised 
his  brickfield  to  trustees  upon  trust  to  sell  when  in  their 
discretion  it  might  seem  advisable,  and  directed  that  the  rents 
and  profits  should  until  sale  be  applicable  and  applied  in  the 
same  manner  as  the  dividends  or  interest  to  arise  from  the 
investments  of  the  sale  moneys,  it  was  held  that  the  tenant  for 
life  was  entitled  to  the  whole  of  the  royalties  paid  by  tenants 
of  the  brickfield,  although  the  trustees  did  not  sell  the  property 
for  ten  years  (y).  If,  however,  the  italicised  words  had  not 
been  inserted  in  the  will,  it  seems  plain  that  the  power  to 
postpone  conversion  would  not  of  itself  have  authorised  the 
payment  of  the  whole  of  the  royalties  to  the  tenant  for  life. 
For,  in  that  case,  the  inference  would  have  been  that  the 
power  to  postpone  conversion  was  for  the  purpose  of  efficiently 

{x)  Be     Bentham,     Pearce     v.  Thurshy  v.  Thiirsby  (1875),  L.  R. 

Bentham  (1906),   94  L.  T.   307  ;  19  Eq.  395,  where  the  whole  of 

see  also  Oray  v.  8iggers  (1880),  colliery   royalties   were   held   to 

15  Ch.  D.  74.  be   payable   to   the   tenant   for 

(y)  Miller    v.     Miller    (1872),  life,    and  Be   CrowtJier,   Midgley 

L.  E.  13  Eq.  263  ;    and  see  also  v.  Orowther,  [1895]  2  Ch.  56. 
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selling  the  estate,  and  not  for  the  benefit  o£  the  tenant  for     Art.  45. 
life  (a). 

The  most  recent  case  illustrating  this  part  of  the  rule  is  Sale  of 
Re  Elforcl,  Elforcl  v.  Elforcl  (b),  where  a  testator  directed  the  ^^j™^^ 
sale  of  his  business  as  soon  as  practicable,  but  in  a  subsequent  as  soon  as 
clause   declared   that   pending    conversion    "  all   the   income  ^^^^^  "^^   '^' 
arising    from    my    estate "  shall    be    applied    as   if  it   were 
income  arising  from  the  proceeds  of  the  conversion.     Held, 
that  the  tenant  for  life  was  entitled  to  the  whole  of  the  profits 
of  the  business. 

On  the  other  hand,  where  a  testator  directs  that  a  fund  shall  Purchase 
be  invested  in   the  purchase  of  land  "with  all  convenient  directed 
speed,"  and   that   in   the   meantime   the   income  should   be  with  all 
accumulated,  the  rule  of  the  court  is  that  a  year  is  a  reasonable  speed. 
time,  and  that  if  the  purchase  is  not  made  within  such  year 
the  accumulations  stop,  and  the  income  is    payable   to   the 
tenant  for  life  of  the  land(c). 

The  question  is  really  one  of  construction,  viz.,  whether 
the  testator  intended  that  the  power  to  postpone  should  be 
exercised  for  the  benefit  of  the  tenant  for  life,  or  merely  for 
the  more  convenient  realisation  of  the  estate;  and  if  the 
former  intention  is  found,  no  distinction  is  made  by  the  court 
between  unauthorised  securities  of  a  wasting  and  those  of  a 
permanent  nature  (d). 

A  testator  empowered  his  trustees,   at    their  discretion,  to  Settlement 
continue  all  or  any  part  of  his  personal  estate  in  the  state  of  Inc'ome'fs  tcT 
investment  in  or  upon  which  the  same  should  be  at  his  death ;  be  enjoyed 
or  to  convert  it,  and  invest  the  proceeds  in  the  names  of  the  ™  ^^ 
trustees  in  certain  specified  securities.     Part  of  the  personal 
estate  consisted  of  securities  not  specifically  authorised,  which 
were  retained  : — Held,  that  the  tenants  for  life  were  entitled  to 
receive  the   actual  income    of   those    securities   which  were 
retained  (e).     It  will  be  perceived  that  the  testator  authorised 
the  continuance  of  securities,  and  not  merely  the  postponement 

(a)  IRe    Woods,    Qabelli/ni    v.  see  Sitwell  v.  Bernard  (1801),  6 

Woods,  [1904]  2  Ch.  4.     See  Be  Vea.  520. 

Carter   (1892),   41   W.    E.    140;  {d)  Be     Nicholson,     Bade     v. 

Brown  v.  Qellatly  (1867),  L.  E.  Nicholson,  [1909]  2  Cli.  111. 

2  Oil.  751.  (e)  Be      Sheldon,     Nixon     v. 

(6)  [1910]  1  Ch.  814,  following  Sheldon    (1888),  39  Ch.   D.   60; 

Be     Chancellor,     Chancellor     v.  Oray  v.  Siggers  (1880),  15  Ch.  D. 

Brown  (1884),  26  Ch.  D.  42,  and  74  ;   Be  Bates,  Hodgson  v.  Bates, 

BeCrowther,  Midgleyv.Crowther,  [1907]     1   Ch.   22   (power     "to 

[1895]  2  Ch.  56.  retain  ") ;  and  Be  Wilson,  Moore 

{c}  Parry Y.Warrington{l820),  v.    Wilson,    [1907]     1    Ch.    394, 

6      Madd.      155,    followed     by  and     Be     Nicholson,     Bade     v. 

Jessbl,    M.E.,    Wing    v.    Wing  Nicholson,  supra,  to  same  effect, 
(1876),  34  L.  T.  (n.  S.)  941  ;   and 
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Art.  45.  of  their  conversion ;  otherwise,  the  decision  would  have  been 
different,  as  was  held  in  Re  Chaytor,  Ghaytor  v.  Horn  (/), 
where  the  testator  only  authorised  the  continuance  pending  a 
favourable  opportunity  for  selling.  The  real  point  in  such 
cases  is  whether  the  power  to  continue  or  retain  is  to  be 
construed  as  a  power  to  continue  or  retain  permanently,  or 
only  until  the  trustees  can  sell  advantageously.  In  the  first 
case,  the  inference  is  that  the  power  was  for  the  benefit  of 
the  tenant  for  life ;  in  the  latter,  the  inference  is  that  it  was 
merely  for  the  convenient  administration  of  the  estate. 

Another   example   of   an   implied   intention    that    income 
should,  pending  conversion,  be  enjoyed  in  specie  is  afforded 
by  the  case  of   Pie    Thomas,  Wood  v.  Thomas  (g).     There   a 
testator  gave  his  residuary  estate  to  trustees  upon  trust  for 
conversion    and    investment    of    the    proceeds    in    specified 
securities ;   with  power    to  the  trustees    in    their    absolute 
discretion  to  retain  any  securities  or   property  belonging  to 
him  at  his  death  unconverted,  for  such  period  as  they  should 
think  fit.     He  then  declared  that  they  should  stand  possessed 
of  ■'  the  stocks,  funds,  shares,  and  securities  for  the  time  being 
constit^iting  or  representing  the  residuary  personal  estate  and 
effects  thereinbefore  bequeathed  and  of  the  income  thereof,"  upon 
trust   to   pay   the  income  to  certain  persons   for  life   with 
remainders   over.     The   estate  comprised   certain    American 
bonds,    which    were    not     included     among    the     securities 
authorised  by  the  will  as  investments,  but  were  retained  by 
the  trustees  in  exercise  of  the  discretion  given  to  them  : — Held, 
that,  on  the  true  construction  of  the  will,  the  tenants  for  life 
were  entitled  to  the  whole  income  of  the  bonds  in  specie.     In 
giving  judgment,  Kekewich,  J.,  said  :  "  I  am  not  prepared  to 
hold,   that,   where    there    is    a   direction   for   conversion   of 
personal  estate,  followed  by  a  power  of  retention  of  existing 
securities    in   the    absolute   discretion   of   the    trustees,  and 
then  there  are  trusts  for  tenants  for  life,  and  afterwards  for 
remaindermen,  the  power  of   retention  necessarily  gives  the 
tenants  for    life   the    enjoyment  in  specie  of   the  securities 
retained  by  the  trustees  in  the  exercise  of  their  discretion. 
But  I  have  no  doubt  that  one  looks  out  with  an  exj)ectant 
eye  for  a  direction  that  the  tenant  for  life  shall  receive  the 
income,  when  there  is  an  express  direction  to  the  trustees  to 
retain  securities,  or  jany  indication  of  the  testator's  intention 
that  they  shall  retain  them  indefinitely  for  so  long  as  they  may 
think  fit." 

(/)  [1905]    1    Ch.    233 ;    and    see      {g)  [1891]  3  Ch.  482. 
cases,  infra,  under  paragraph  (2)  (b). 
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Paragraph  (2)  (a).  Art,  45. 

Even  where  there   is   no   intention  manifested  that    the  Rule  does 
tenant  for  life  is  to  have  the  whole  income  pending  conversion,  not  usually 
yet,  in  the  case  of  real  estate,  it  would  seem  that  the  tenant  for  rents  oE 
life  is  entitled  to  the  whole  of  the  rents.     Thus  in  Hope  v.  real  estate 
D'Hedouville  (h)  real  estate  was  settled  upon  trust  to  sell  and  conversion. 
invest  the  proceeds,  and  to  pay  the  dividends  to  B.  for  life,  with  Eents  of 
certain  limitations  over  after  his  death.     There  was  no  direc-  ^^^ndS^^^ 
tion  as  to  payment  of  the  intermediate  rents  pending   sale,  conversion. 
The  land  was  sold  without  undue  delay  ;  but,  pending  the  sale, 
the  rents  produced  more  than  four  per  cent,  per  annum  on 
the  amount  realised  by  the  sale.     On  these  facts  it  was  held 
by  Kbkbwich,  J.,  that,  notwithstanding   the  absence  of  any 
power   to    postpone   the    sale,  or   any   direction    as    to   the 
interim  rents,  the  whole  rents  belonged  to  B.,  the  tenant  for 
life  {h).       His  lordship  carefully  rested  his  judgment  upon 
implied  intention,  and  not  upon  any  rule  of  law  differentiating 
real  estate  which  ought  to  be  converted,  from  personal  estate 
subject  to  a  like  trust.     It  is,  however,  difficult  to  understand 
how   any    such   implied    intention    was   found    in  this  case, 
apart  from  the  obvious  convenience  of  the  decision ;  and  if 
convenience  is  to  be  the  test  of  intention,  it  would  seem  to 
follow  that  such  intention  should  be  implied  in  every  case 
where  land  is  directed   to   be    sold,  unless    the   contrary   is 
expressed.     Indeed,  the  learned  judge  seems  to  have  come  to 
that  conclusion  in  the  subsequent  case  of  Re  Searle,  Searle  v. 
Baker  (i),  where  he  laid  the  rule  down  broadly  that  the  tenant 
for  life  of  real  estate  is  always  entitled  to  the  intermediate 
rents  where  the  sale  is  postponed  (either  under  a  power,  or 
otherwise),  without  impropriety ;    and  this    has    been    since 
followed  in  Re  Lord  Darnley,  Clifton  v.  Lord  Darnley  (j),  and 
Re  Oliver,  Wilson  v.  Oliver  (k).    But  rents  and  produce  (even 
where  expressly  given  to  the  tenant  for  life)  do  not  include 
damages  recovered  from  a  lessee  for  breach  of  covenant  (I). 

Whether,  however,  the  same  principle  extends  to  the  case  of  Mineral 

royalties  or  mineral  rents  does  not  appear  to  be  settled.     In  royalties. 

Wentworth  v.   Wentworth  (m),  Lord  Magna ghtbn,  delivering 

the  decree  of  the  Privy  Council,  stated  distinctly  that  it  did 

not.  But  in  the  subsequent  case  of  Re  Lord  Darnley,  Clifton  v. 

Lord  Darnley  (j),in  which  T-F'enfiyort/t  v.  Wentworth  was  cited, 

Kbkbwich,  J.,  nevertheless  held  that  moneys  payable  by  lessees 

(h)  [1893]  2  Ch.  361.  sim^Z,  [1912]  W.  N.  81 ;  butcon/. 

(i)   [1900]  2  Ch.  829.  Be  Lacon's  Settlement,  Lacon  v. 

ij)    [1907]  1  Ch.  159.  Lacon,  [1911]  2  Ch.  17. 

(fc)    [1908]  2  Ch.  74.  (m)  [1900]  A.  C.   163. 
(I)  Be  Pyke,  Birnstingl  v.  Birn- 
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Art.  45. 


Tenant  for 
life  not 
entitled  to 
whole 
income  of 
destructible 
property  or 
unauthorised 
investments 
if  settlement 
silent. 


for  the  right  to  work  chalk  pits  must  go  to  the  tenant  for  Hfe. 
The  learned  judge,  however,  did  not  attempt  to  distinguish  the 
case  from  Wmitivorth  v.  Wentivorth ;  and  in  Re  Oliver,  Wilson 
V.  Oliver  (w),  Warrington,  J.,  commenting  upon  Lord 
Macnaghten's  dictum,  said  :  "  but  the  subject-matter  of  that 
case  was  mining  property,  and  the  question  which  the  Privy 
Council  had  to  determine  was  not  whether  the  tenant  for  life 
was  entitled  to  mining  rents  in  specie— /o?-  to  them  she  was  of 
course  not  entitled — but  in  what  manner  her  interest  was  to 
be  ascertained."  It  is  therefore  submitted  that,  on  the  balance 
of  authority,  a  tenant  for  life  of  mining  property  which  is 
subject  to  an  immediate  trust  for  conversion  is  not  entitled, 
pending  sale,  to  the  whole  of  the  royalties,  unless,  of  course, 
the  settlement  so  directs  or  implies. 

Paeagraph  (2)  (b). 

In  the  leading  case  of  Brown  v.  Gellatly  (o),  the  testator, 
who  was  a  shipowner,  directed  his  trustees  to  convert  his 
personal  estate  into  money,  when  and  in  such  manner  as 
they  should  see  fit,  and  gave  them  power  to  sail  his  ships 
until  they  could  be  disposed  of  satisfactorily .  The  proceeds  of 
his  personal  estate  were  then  settled  upon  tenants  for  life, 
with  remainders  over.  The  will  contained  a  wide  power  of 
investment  in  specified  securities.  On  his  death,  the  testator 
possessed  (1)  numerous  ships ;  (2)  securities  falling  within 
those  authorised  by  the  will ;  and  (3)  shares  and  investments 
not  so  authorised.  The  ships  could  not  be  immediately  sold, 
nor  could  the  unauthorised  securities.  Both,  pending  sale, 
produced  a  high  rate  of  income;  and  the  question  arose 
whether  the  tenants  for  life  were  entitled  to  the  whole  of  that 
income,  or  only  to  some,  and,  if  so,  what,  proportion  thereof. 
In  giving  judgment.  Lord  Cairns  said  :  "  We  find  no  indica- 
tion whatever  of  an  intention  that  the  ships  were  to  remain 
unconverted  for  any  specific  time.  The  testator,  who  had 
been  engaged  in  the  shipping  business,  knew  perfectly  well, 
and  shows  that  he  knew,  that  some  time  would  necessarily 
be  taken  in  converting  the  ships ;  and  therefore  he  very 
wisely  provided  that,  until  they  were  sold,  the  executors 
should  have  a  power  (which  otherwise  they  would  not  have 
possessed),  viz.,  the  power  to  sail  the  ships  for  the  purpose  of 
making  profit.       But,   in   giving   that   power,    he  does    not 

(n)  [1908]  2  Ch.  74.  le    lynch    EJosse,    Richards    v. 

(o)  (1867)   L.    E.    2   Ch.   751  ;  Lynch  Blosse,   [1899]  W.  N.  27  ; 

siad  s,ee  also  Hume  Y.  Biohardson  and   Mousley  v.    Carr  (1841),  4 

(1862),   4   De  G.   F.   &   J.    29;  Beav.  49. 
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give  it  as  a  power  to  be  exercised  for  the  benefit  of  the  tenant  Art.  45. 
for  life  as  against  the  parties  in  remainder,  or  for  the  benefit 
of  the  parties  in  remainder  as  against  the  interest  of  the  tenant 
for  life,  but  says  that  it  is  to  be  exercised  for  the  benefit  of  the 
estate,  meaning,  as  I  apprehend,  for  the  benefit  of  the  estate 
generally,  without  disarranging  the  equities  between  the  suc- 
cessive takers.  In  that  state  of  things,  it  seems  to  me  that  the 
case  falls  exactly  within  the  third  division  pointed  out  by  Sir 
Jambs  Pabkee,  in  the  case  of  Meyer  v.  Simonsen  (p)  ;  and 
that  a  value  must  be  set  upon  the  ships  as  at  the  death  of 
the  testator,  and  the  tenant  for  life  must  have  four  per  cent, 
on  such  value ;  and  the  residue  of  the  profits  must  of  course 
be  invested  and  become  part  of  the  estate.  Then,  secondly,  as 
to  the  authorised  securities ;  the  tenant  for  life  is,  in  my 
opinion,  entitled  to  the  specific  income  of  the  securities,  just  as 
if  thej'  had  been  three  per  cent,  consols.  I  understand  the 
words  of  the  will  as  amounting  to  the  constitution  by  the 
testator  of  a  larger  class  of  authorised  securities  than  this 
court  itself  would  have  approved  of ;  and  the  court  has  merely 
to  follow  his  directions,  and  treat  the  income  accordingly, 
as  being  the  income  of  authorised  securities.  Then  comes 
the  third  question  in  the  case ;  the  securities  not  ranging 
themselves  under  any  of  those  mentioned  in  the  last  clause 
of  the  will.  As  they  do  not  come  within  the  class  of  authorised 
securities,  it  was  the  duty  of  the  trustees  to  convert  them  at 
the  earliest  moment  at  which  they  properly  could  be  con- 
verted. I  do  not  mean  to  say  that  the  trustees  were  by  any 
means  open  to  censure  for  not  having  converted  them  within 
the  year  after  testator's  death,  but  I  think  that  the  rights  of 
the  parties  must  be  regulated  as  if  they  had  been  so  con- 
verted. I  think  the  proper  order  to  make  is  that  which 
was  made  in  Dimes  v.  Scott  (</),  followed  by  Wigeam,  V.-C,  in 
the  case  of  Taylor  v.  Clark  (/•),  namely,  to  treat  the  tenant  for 
life  as  entitled,  during  the  year  after  the  testator's  death,  to  the 
dividends  upon  so  much  three  per  cent,  stock  as  would  have 
been  produced  by  the  conversion  and  investment  of  the 
property  at  the  end  of  the  year." 

On  the  same  principle,  where  part  of  a  testator's  residuary  income 
estate  consisted  of  a  colliery  of  which  he  was  mortgagee  in  <^^srived  from 

■'  •  .  property 

possession,  the  question  arose  as  to  how  accumulations  of  the  of  which 
income,  derived  from  working  the  colliery  since  the  testator's  testator  was 

'  .  .  mortgagee  in 

death,   were   to   be  apportioned  between  tenant  for  life  and  possession. 
remaindermen.      It  was  held  that  the  proper   principle  was 

(23)  (1852)  5  De  G.  &  Sm.  723.  (r)   (1841)  1  Hare,  161. 

(q)   (1828)  4  Buss.  195. 
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that  so  much  as  would,  if  invested  at  the  testator's  death  at 
four  per  cent,  with' yearly  rests,  have  amounted  to  the  sum  in 
the  hands  of  the  trustees  should  be  treated  as  capital,  and  the 
rest  as  income  (s). 

It  will  be  perceived  that  in  the  above   cases    the   rate  of 
interest  on  the  capital  value  allowed  to  the  life  tenant  was 
four  per  cent.     In  recent  years,  however,  owing  to  the  drop 
in  the  current  rate  of  interest,  three  per  cent,  has  been  sub- 
stituted for  four(0.     But  in  Wentworth  v.  Wentivorth  (u)  the 
Privy  Council  stated  that  they  did  not  think  it  expedient  to 
hamper   the  court  by  laying  down  any  fixed  rule  as  to  the 
rate  of  interest  to  be  allowed  to  tenants  for  life  on  the  esti- 
mated value  of  the  capital  of  the  property,  and  directed  an 
inquiry  as  to  what  annual  sum  would,  under  all  the  circum- 
stances  of   the   case,   be  fair.      It  is  conceived,  that  at  the 
present  time  and  in  this  country  three  per  cent,  would  still 
be  the  normal  rate  allowed,  although  three  and  a  quarter  to 
three  and  a  half  is    obtainable  from   trust  securities.     The 
question  has  recently  (v)  been  mooted  whether  the  interest 
payable  to  a  life  tenant  pending  conversion  is  limited  to  the 
actual  income  produced  by  the  estate  as  a  whole  {eg-,  where 
the  actual  income  does  not  amount  to  four  (or  three)  per  cent, 
on  the  capital  value).     The  judge,  in  the  case  referred  to, 
refused  to  decide  the  general  proposition,  on  the  ground  that 
the  case  really  turned  on  the  interpretation  of  a  former  order. 
It  is  conceived,  however,  that  where  conversion  is  delayed  for 
the  benefit  of  the  corpus,  the  tenant  for  life  is  entitled  to  three 
(or  four)  per  cent,  on  the  capital  value  whether  the  actual 
income  produces  that  amount  or  not.     It  would  indeed  be  a 
strange  anomaly  if  a  tenant  for  life  were  entitled  to  three  per 
cent,  in  respect  of  property  producing  no  income  (as  shown  in 
paragraph  2  (c) ),  and  yet  were  only  entitled  to  one  per  cent, 
if  income  of  that  amount  is  actually  yielded. 

Paeageaph  (2)  (c). 

In  the  above  cases,  the  income  actually  received  by  the 
trustees,  exceeded  that  which  they  were  authorised  to  pay  to 
the  tenant  for  life ;  but  the  same  principle  applies  in  favour 
of  the  tenant  for  life,  where  the  property  is  not  presently 
saleable  or  realisable  except    at   an    unreasonable  loss,  and, 

Owen,    Slater    v. 


(s)  Be  Godden,  Teague  v.  Fox, 
[1893]  1  Gil.  292. 

(t)  Be  Ooodenough,  Marland  v. 
Williams,  [1895]  2  Ch.  537  ;  and 
Be  Duke  of  Cleveland's  Estate, 
Hay  V.  Wolmer,  [1895]  2  Ch.  542. 


But    cf.     Be 
Owen,    infra. 

{u)  [1900]  A.  C.  163. 

{v)  Be  Owen,  Slater  v.    Owen, 
[1912]  1  Ch.  519. 
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pending  realisation,  produces  no  income.  For  instance,  Art.  45. 
where  part  of  the  estate  consists  of  a  policy  of  assurance  on 
another's  life  which  does  not  fall  in  for  some  years  after  the 
testator's  death,  or  a  reversion  (iv).  In  such  cases,  unless  the 
settlor  contemplated  that  it  should  not  be  sold  (x),  it  would  be 
unfair  to  the  tenant  for  life  that  he  should  lose  intervening 
income.  Therefore,  when  it  does  fall  in,  the  money  must  be 
apportioned,  as  between  capital  and  income,  by  ascertaining  the 
sum  which,  put  out  at  three  per  cent,  (i)  per  annum  on  the  day 
of  the  testator's  death,  and  accumulated  at  compound  interest 
with  yearly  rests,  and  deducting  income  tax,  would,  with  the 
accumulations,  have  produced  the  amount  actually  received. 
The  sum  so  ascertained  must  be  treated  as  capital,  and 
retained  by  the  trustees.  The  residue  is  income,  and  must  be 
paid  to  the  tenant  for  life  (2/).  The  same  principle  applies 
where  a  debt  due  to  the  estate  is  recovered  by  the  trustees 
without  interest  (z). 

This  branch  of  the  rule,  like  all  the  others,  is  subject  to  any  Euie  may  be 
express  or  implied  direction  to  the  contrary  in  the  trust  instru-  elp^jg]! 
ment,  and  so  much  dissatisfaction  has  been  felt  with  the  entire  or  by 
doctrine  of  the  court  both  as  to  the  income  of  unauthorised  "^  si'^'^'^s- 
securities   pending  conversion,  and  as  to  the  income  to   be 
attributed  to  reversionary  properties  or  policies  while  still  un- 
payable, that  nothing  is  more  common  now  than  to  find  a  clause 
in  a  will  expressly  providing  that,  pending  sale  calling  in  and 
conversion  of  ijroperty,  the  whole  of  the  income  shall  be  applied 
as  income,  and  on  the  other  hand  no  part  of   the  proceeds 
of  the  sale,  calling  in,  or  conversion  of  reversionary  property 
or  policies  of  assurance  shall  be  paid  or  applied  as  income. 

Sometimes  the  latter  part  of  such  a  clause  is  so  worded  that 
"  no  property  not  actually  producing  income  shall  be  treated 
as  producing  income  or  as  entitling  any  tenant  for  life  to  the 
receipt  of  income."  This  form  is  not,  however,  desirable, 
as  it  may  raise  awkward  questions  as  to  whether  it  extends 
beyond  the  case  of  reversionary  property,  e.g.,  to  interest  in 
arrear  or  to  interest  which  is  only  payable  at  a  future  date. 
Thus,  in  a  recent  case  where  the  testator  used  the  above  form 
of  words,  the  question  arose  whether  they  applied  to  a  mortgage 

(w)  Be     Hobson,     Walker    v.  and  see    also    Massy  v.   Oahan 

Appack   (1885),    53   L.    T.    627;  (1889),    23   L.    R.    Ir.    518;    Be 

Bowlls  V.  Bebb,  [1900]  2  Ch.  107.  Morley,  Morley  v.  Haig,  [1895]  2 

(x)  Be    Piteairn,  Brandreth  v.  Ch.     738  ;      and     Wilkinson    v. 

Colvin,   [1896]   2  Cli.    199  ;    but  Duncan  (1857),  23  Beav.  469. 

ef.  Be  Eubbuck,  Hart  v.  8tone,  («)  Be    Duke     of    Cleveland's 

[1896]  1  Ch.  754.  Estate,  Hay  v.    Wolmer,   [1895] 

iy)  Be    Earl    of    Chesterfield's  2  Ch.  542. 
Trusts   (1883),   24   Ch.   D.    643; 

E  2 
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made  in  the  testator's  favour,  where  the  principal,  together 
with  simple  interest,  was  only  to  be  paid  on  the  mortgagor's 
death.  It  was  held  that  they  did  not,  however,  on  the  ground 
that  such  clauses  only  apply  to  property  which  is  not 
producing  income,  and  not  to  property  which  is  producing 
income  payment  of  which  is  merely  postponed  (a). 

Parageaph  (2)  (d). 

Where  a  trust  security  turns  out  to  be  insufficient,  and 
interest  is  in  arrear,  the  sum  ultimately  realised  by  the  depre- 
ciated security  is  divisible  between  capital  and  overdue  income 
— even  where  the  settlor  has  directed  that  the  actual  income 
of  his  estate  pending  conversion  shall  be  treated  as  income, 
but  that  no  property  not  actually  producing  income  shall  be 
treated  as  producing  any  (6).  But  the  principles  on  which 
such  division  ought  to  be  made  have  only  just  been  firmly 
settled  by  the  Court  of  Appeal. 

In  Re  Foster,  Lloyd  v.  Carr  (c),  Kay,  J.,  held  that  the 
security  is  to  be  regarded  as  a  security  for  the  amount 
actually  realised  plus  the  interest  actually  received  by  the 
tenant  for  life  (apparently  from  the  beginning)  ;  and  that  the 
sum  so  ascertained  should  be  divided  between  tenant  for  life 
and  remainderman  in  the  proportion  which  the  interest  which 
the  tenant  for  life  ought  to  have  received  bears  to  the  capital 
sum  which  was  secured  by  the  security ;  the  tenant  for  life 
giving  credit  for  all  income  actually  received  by  him. 

This  principle  was,  however,  dissented  from  by  Noeth,  J., 
in  Lyon  v.  Mitchell  (d),  and  more  recently  was  not  followed 
by  Kbkewich,  J.,  in  Re  Alston,  Alston  v.  Houston  (e),  where 
his  lordship  divided  the  sum  realised  between  tenant  for 
life  and  remainderman  in  proportion  to  the  amounts  due  to 
each  at  the  date  of  realisation,  without  regarding  on  either 
side  of  the  account  the  interest  actually  received  in  the  past 
by  the  tenant  for  life,  except  so  far  as  it  reduced  the  arrears. 
The  same  principle  had  been  previously  followed  in  Re  Moore, 
Moore  v.  Johnson  (/),  by  Pbaeson,  J. 

In  the  more  recent   case   of  Re  Phillimore,  PhilUmore  v. 


(a)  Be  Lewis,  Davies  v.  Harri- 
son, [1907]  2  Ch.  296. 

(b)  Be  Huhhuck,  Hart  v.  Stone, 
[1896]  1  Ch.  754  ;  and  Be  Lewis, 
Davies  v.  Harrison,  [1907]  2  Ch. 
296. 

(c)  (1890)  45  Ch.  D.  629  ;  and 
see  Be  Aneketill,  Ex  parte  Scottish 
Provident  Institution  (1891),  27 
L.  R.  Ir.  331 ;  Delves  v.  Newing- 


ton  (1885),  52  L.  T.  512;  and  Be 
Oodden,  Teague  v.  Fox,  [1893] 
1  Ch.  292. 

[1899]  W.  N.  27. 

[1901]  2  Ch.  584. 

(1885)  54  L.  J.  Ch.  432; 
Be  Barker,  Barker  v. 
Barker;  [1897]  W.  N.  154  ;  and 
StewartY. Kingsale,  [1902]  1  Ir.  K. 
496. 


(d) 
(«) 
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Herbert  (g),  however,  Swinfen  Eady,  J.,  adopted  a  third  course,     Art.  45. 
and  divided  the  amount  realised  between  tenant  for  life  and 
remainderman,  making  the  tenant  for  life  bring  into  hotch- 
pot all  that  he  had  received  by  way  of  income  since  the  date 
when  the  security  first  hecatne  insufficient. 

The  defect  of  the  rule,  as  stated  by  his  lordship,  and  still 
more  as  stated  by  Kay,  J.,  is  that  if  the  principle  were  carried 
out  logically,  a  tenant  for  life  who  had  rightfully  received 
income  might  be  called  upon  to  refund  it — a  thing  unheard  of. 
However  the  point  was  fully  threshed  out  before  the  Court  of 
Appeal  in  the  case  of  Re  Atkinson,  Barbers'  Co.  v.  Grose- 
Smith  ill),  in  which  Re  Alston,  Alston  v.  Houston,  and  Re  Moore, 
Moore  v.  Johnson,  were  followed,  and  Re  Booster,  Lloyd  v.  Carr, 
and  Re  Phillimorc,  Phillimore  v.  Herbert,  overruled. 

The  rule  only  applies  where  the  insufficient  security  has  been  Eule  only 
reaUsed.     Until  then,  the  tenant  for  life  is  entitled  to  keep  all  fnsufficirnt^"^^ 
the  interest  actually  paid,  or  which  is   in  hand  ready  to  be  security  is 
paid(i).    Thus,  where  the  trustees  are  mortgagees  m  possession  tothat 
of   property,  and  interest  was  in  arrear  at  their  testator's  '?^g^°j^y°,gjj 
death,  it  was  held  that  they  must  first  apply  each  instalment  of  to  whole 
rent  in  satisfaction  of  the  arrears  of  interest  due  to  the  testator,  of  income 

actually 

and  then  distribute   the  balance   as  mcome  up  to    but   not  received. 
exceeding  the  interest  accrued  since  the  testator's  death  on  the 
mortgage,  and  apply  any  excess  as  capital  (k) . 

Paragraph  (3). 

The  rule  as  to  the  tenant  for  life  being  only  entitled  to  How  far  rule 
three  per  cent,  on  investments  made  by  the  settlor  which  Unauthorised 
ought  to  be  converted,  does  not  apply  to  investments  made  by  investments 
the  trustee  in  breach  of  trust.    Under  these  circumstances,  if  no  "^g^^^gg^ 
loss  of  capital  is  sustained,  the  remainderman  is  not  entitled  to 
have  the  capital  increased  by  adding  to  it  the  difference  between 
the  income  actually  paid  to  the  tenant  for  life  and  three  per 
cent.  (Q.     For  in  such  eases  (herein  differing  from  speculative 
or  wasting  property  settled  by  the  settlement)  the  amount  of 
the  trust  fund  is  definitely  ascertained  ;  and  if  it  has  not  in 
fact  been  dej)reciated  by  the  breach  of  trust,  the  remainderman 
has  no  equity  to  have  it  appreciated  at  the  expense  of  the  life 

ig)  [1903]  1  Ch.  942  ;   and  see  [1911]  1  Ch.  171. 
also  Cox  V.  Cox  (1869),  L.  E.  8  (l)  Per  BYuyns,  J.,  Be  Appleby, 

Eq.  343  ;   and  Turner  v.  Newport  Walker  v.  Lever,  [1903]  1  Ch.  565, 

(1846),  2  Ph.  14.  at  p.  566  ;  Stroudv.  Qwyer  (1860), 

{h)  [1904]  2  Ch.  160.  28  Beav.   130  ;    but  cf.  Be  Hill, 

(i)  Be  Broadwood's  Settlement,  Hill  v.  Hill  (1881),  50  L.  J.  Ch. 

Broadwood  v.  Broadwood,  [1908]  551,  which  was  distinguished  in 

1  Ch.  115.  Slade  v.    Ohaine,   [1908]    1   Ch. 

(k)  Be  Coaks,  Coaks  v.  Bayley,  522. 
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Art.  45.  tenant.  And  in  a  recent  decision  Swinpbn  Eady,  J.,  has 
held  that  the  principle  holds  good  where  no  loss  has  been 
sustained,  even  although  the  tenant  for  life  was  also  one  of 
the  trustees  (m). 

But  where,  by  reason  of  a  breach  of  trust,  the  capital  has 
become  depreciated,  then  when  it  is  realised,  although  the 
tenant  for  life,  who  was  no  party  to  the  breach,  cannot  be 
ordered  to  refund  income,  yet  he  will  not  get  any  part  of 
the  amount  realised  to  make  up  arrears  (if  any),  without 
bringing  into  hotchpot  all  the  income  he  has  received  from 
the  security  during  its  entire  continuance.  For  that  is  the 
only  way  of  approximately  placing  the  beneficiaries  in  the 
positions  in  which  they  would  have  been  if  no  breach  had 
been  committed  (n). 


Art.  46. — Duty  of  Trustee  in  Eelation  to  the  Payment  of 
Outgoings  out  of  Corpus  and  Income  respectively. 

Subject  to  the  directions  of  the  settlement,  and  of 
particular  statutes,  the  following  rules  govern  the 
incidence  of  outgoings  : — 

(a)  The  corpus  bears  capital  charges,  and  the  income 

bears  the  interest  on  them  (o).  If  the  current 
income  is  insufficient,  arrears  must  be  paid  out 
of  subsequent  income  {p). 

(b)  The  income  usually  bears  current  expenses  (g), 

including  the  entire  cost  of  keeping  lease- 
holds in  repair  (r). 

(c)  Where  repairs    to  trust  freeholds  or  copyholds 

are  necessary  to  save  them  from  destruction  (s), 
or  fines   become   payable  for  the  renewal  of 

(m)  Be  Eoyles,  Bow  v.   Jagg  [1896]  2  Ch.  511. 

(No.  2),  [1912]  1  Ch.  67.  (q)  Fountaine  v.  Pellet  {11 91), 

(to)  Be  Bird,  Bodd  v.   Evans,  1  Ves.  Jun.  337,  342,  rates  and 

[1901]  1  Ch.  916  ;   and  comments  taxes  ;    Shore  v.  Shore  (1859),  4 

thereon    of    Warrington,    K.C.,  Drew.  501,  receiver's  commission 

arguendo  in  Be  Alston,  Alston  v.  and  expenses  of  passing  accounts. 

Houston,  [1901]  2  Ch.  at  p.  587.  (r)  See   Be    Gjers,    Cooper   v. 

(o)  Marshall       v.        Orowther  Gjers,  [1899]  2  Ch.  54  ;    and  Be 

(1874),  2  Ch.  D.  199  ;    Whitbread  Betty,  Betty  v.  Att.-Gen.,  [1899] 

V.  Smith  (1854),  3  De  G.  M.  &  G.  1  Ch.  821. 

727  ;      and     see     and     consider  (s)  Be      Courtier,      Coles      v. 

Norton  v.   Johnstone  (1885),   30  ,Courtier  (1886),  34  Ch.  D.   136; 

Ch.  D.  649.  per  Cotton  and  Lindlet,  L.  JJ., 

(p)  Honywood    v.    Honywood,  Be  Hotohhys,  Freke  v.   Galmady 

[1902]    1    Ch.    347  ;    Frewen  v.  (1886),  32  Ch.  D.  408. 
Law     Life     Assurance     Society, 
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leases  (t),  or  for  putting  in  repair  leasehold  Art.  46. 
property  which  was  out  of  repair  at  the  date  of 
the  creation  of  the  trust  (m),  the  court  may 
empower  the  trustees  to  raise  the  necessary 
amount  in  such  a  way  as  will  be  equitable 
between  income  and  corpus, 
(d)  All  costs  incident  to  the  administration  and  pro- 
tection of  the  trust  property,  including  legal 
proceedings,  are  borne  by  corpus  (x),  unless 
they  relate  exclusively  to  the  tenant  for  life  (y). 

Sub-Paeageaph  (a). 

Where  a  capital  sum  is  secured  on  property,  it  is  payable  Charges 
out   of   corpus ;    but   the   interest   on  it    is   payable   out   of  t^^  mcum- 

^    .    .  .  ,  branccs. 

income  (0)  arising  not  only  from  the  incumbered  property, 
but  from  all  other  property  comprised  in  the  same  trust  (a). 
If  the  current  income  is  insufficient  to  keep  down  the  interest, 
the  arrears  are  payable  out  of  subsequent  income  (a),  and  this 
is  so,  even  where  the  charge  in  respect  of  which  the  arrears 
have  arisen  has  been  paid  off  by  means  of  a  sale  of  part  of  the 
property  (a). 

The  rule  as  to  capital  charges  being  borne  by  corpus  pre- 
vails even  where  a  debt  is  secured  by,  or  is  payable  as,  an 
annuity  or  by  instalments.  In  such  a  case  the  tenant  for  life 
will  have  to  contribute  an  amount  equal  to  interest  on  the 
capital  value  (6). 

(t)  White   V.    White   (1804),    9  (1866),   L.    E.    3   Eq.    432;     Be 

Ves.  554 ;  Nightingale  Y.  Law  son  Evans's   Trusts  (1872),  L.   E.   7 

(1785),  1  Bro.  C.  C.  440.     The  Ch.    609;     Be    Smith's    Trusts 

law  as  between  tenant  for  life  (1870),  L.  E.  9  Eq.  374. 
and  remainderman  in  respect  to  («)  Marshall       v.        Orowther 

renewal  of  leases  is  not  altered  (1874),  2  Ch.  D.  199  ;   Whitbread 

by  s.  19  of  the  Trustee  Act,  1893  v.  Smith  (1854),  3  De  G.  M.  &  G. 

{Be    Baring,    Jeune    v.    Baring,  727  ;  and  see  Allhusen  v.  Whittell 

[1893]  1  Oh.  61).  (1867),  L.  E.  4  Eq.  295. 

(m)  Be    Copland's    Settlement,  (a)  Honywood    v.    Honywood, 

Johns  V.   Garden,   [1900]   1   Ch.  [1902]    1    Ch.    347  ;    Frewen   v. 

326.  Law     Life     Assurance     Society, 

(x)  Lord    Brougham    v.    Lord  [1896]  2  Ch.  511  ;   Be  Hotchhys, 

PoM?ett(1855),19Beav.  atp.  135;  Freke    v.     Calmady    (1886),     32 

Sanders  v.  Miller  (1858),  25  Beav.  Ch.  D.  408. 

154;     Be    Earl    De    la    Warr's  (h)  Bulwer  v.  Astley  (1844),  1 

Estates  (1881),   16  Ch.  D.   587;  Ph.    422;     Playfair    r.    Cooper 

Stott  V.  Milne  (1884),  25  Ch.  D.  (1853),    17   Beav.    187;     Ley  v. 

710;     explained   by   Be    Weall,  iey  (1868),  L.  E.  6  Eq.  174  ;   Ee 

Andrews    v.     Weall    (1889),     42  Muffett,  Jones  v.  Mason  (1888), 

Ch.  D.  674.  39  Ch.  D.  534  (purchase-money 

iy)  See    Be    Marner's    Trusts  consisting  of  a  Ufe  annuity). 
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Art.  46. 

How  the 
respective 
liabilities  of 
corpus  and 
income 
computed. 


Local  govern- 
ment charges. 


There  has,  however,  been  a  curious  conflict  of  judicial 
authority  as  to  how  the  respective  contributions  of  capital 
and  income  ought  to  be  computed  in  such  cases.  In  re  Bacon, 
GrisseU  v.  Leathes  (c),  and  Re  Henry,  Gordon  v.  Henry  {d), 
Kekewich,  J.,  laid  it  down  that  the  proper  way  was  to  raise 
the  required  amount  out  of  corpus  as  required,  in  which 
way  the  tenant  for  life  would  lose  a  corresponding  amount  of 
income.  This  view  was,  however,  dissented  from  by  Swinfbn 
Eady,  J.,  in  Re  Dawson,  Arathoon  v.  Dan-son  (e),  where  his 
lordship  held  that  the  successive  instalments  of  the  annuities 
must  be  borne  by  income  and  capital  in  proportion  to  the 
actuarial  values  of  the  life  estate  and  reversion  at  the  testator's 
death.  But  in  the  subsequent  case  of  Re  Perkins,  Broivn  v. 
Perkins  (/),  where  it  was  pointed  out  that  this  actuarial  method 
would  act  unfairly,  the  same  judge  directed  that  each  instal- 
ment of  the  annuity  should  be  met  by  calculating  what  sum 
with  three  per  cent,  simple  interest  from  the  commencement  of 
the  life  tenancy  to  the  day  of  payment  would  have  met  the  instal- 
ment ;  the  sum  so  ascertained  to  come  out  of  capital  and  the 
balance  out  of  income.  This  case  was  subsequently  followed 
by  Joyce,  J.,  in  Re  Thompson,  Thompson  v.  Watkins  (g),  and  by 
Pabker,  J.,  in  Re  Poyser,  Landon  v.  Poyser  {h),  and  is 
presumably  now  the  recognised  rule. 

Expenses  incurred  by  a  local  authority  in  sewering,  paving, 
and  flagging  a  new  street,  and  charged  by  statute  on  the 
adjacent  land,  are  a  charge  on  corpus  and  not  income,  even 
although  they,  with  interest,  are  repayable  to  the  local  authority 
by  instalments  (i),  and  by  55  &  56  Vict.  c.  57,  s.  17,  any  person 
who  could  sell  such  lands  under  the  Lands  Clauses  Consolida- 
tion Acts  may  mortgage  them  for  raising  the  charge. 
Arrears  of  interest  on  incumbrances  accrued  in  the  lifetime  of 
the  settlor  are  a  charge  on  corpus,  the  tenant  for  life  merely 
paying  interest  on  them  {k). 

The  strong  inclination  of  the  court  to  saddle  capital  charges 
on  corpus  is  well  exemplified  by  Norton  v.  Johnstone  (l). 
There  a  testator  had  directed  that  the  income  of  certain 
estates    should    be    accumulated   until   the   amount   of    the 


(c)  (1893)  62  L.  J.  Ch.  445. 

(d)  [1907]  1  Ch.  30. 

(e)  [1906]  2  Ch.  211. 
(/)  [1907]  2  Ch.  596. 
(g)  [1908]  W.  N.  195. 
(h)  [1910]  2  Ch.  444. 

(i)  Be   Legh's   Settled   Estates, 
[1902]  2  Ch.  274  ;  but  of.  55  &  56 


Vict.  c.  57,  s.  17. 

(k)  Bevel  v.  Watkinson  (1748), 
1  Ves.  Sen.  93 ;  Playfair  v. 
Cooper  (1853),  17  Beav.  187. 

(l)  (1885)  30  Ch.  D.  649;   and 
see  also  Be  Harrison,   Townson 
V.   Harrison   (1889),    43   Ch.    D 
55. 
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accumulations  should  be  sufficient  to  pay  off  existing  mort-      Art.  46. 
gages;  and  that,  subject  thereto,  the  property  should  be  held  jj^j.,-"^ 
to   the   use   of   the  plaintiff  for  life,  with  remainders  over,  debt  ordered 
Before  the  accumulations  were  sufficient  to  discharge  the  mort-  '"iJ^^/^^ntg 
gages,  the  mortgagees  sold  a  part  of  the  property  ;  and  with  the  and  sale  by' 
moneys  so  produced,  and  part  of  the  moneys  already  accumu-  ™o'^*g''g^'^- 
lated,  the  mortgages  were  paid  off.     The  tenant  for  life  then 
claimed  to  be  let  into  possession,  and  also  to  have  the  balance 
of  the  accumulations  paid  to  him.     On  the  other  hand,  the 
remainderman  urged  that,  inasmuch  as  the  mortgage  debt 
had  been  paid  off  by  means  of  a  sale  of  the  corpus  (which  was 
not  what  was  contemplated  by  the  testator),  the  accumulation 
of  rents  ought  to  continue,  until  such  a  sum  was  obtained  as 
would  be  equal  to  the  amount  raised  by  the  sale  ;  and  that  the 
sum  thus  obtained  ought  to  be  employed  in  recouping  the 
inheritance,  the  tenant  for  life  receiving  only  the  interest  of 
it.     Pearson,  J.,  however,  decided  in  favour  of  the  tenant  for 
life,  on  the  ground  that  the  mortgage  debts  had  been  paid  in  a 
way  different  from  that   which  the   testator   intended — that 
he  had  not  provided  for  that  event,  and  that  consequently 
the  ordinary  rule  as  to  the  incidence  of  capital  charges  must 
govern  the  case. 

Where,  however,  on  the  expiration  of  a  lease  granted  by  the 
settlor,  the  tenant  for  life  is  obliged  to  pay  compensation  for 
improvements  to  the  outgoing  lessee  under  a  covenant  in  the 
lease,  he  has  no  claim  to  saddle  the  compensation  on  corpus. 
For,  as  Jessel,  M.E.,  said,  "If  he  lives  long  enough  he  will 
let  the  land  again,  and  get  the  outlay  from  the  incoming 
tenant,  and  so  if  he  recovered  it  now  he  would  be  repaid  twice 
over  "  {m).  But  this  seems  to  assume  that  the  life  tenant  is 
empowered  to  require  (and  keep  for  his  own  use)  a  premium 
from  the  new  lessee.  However,  this  rule  does  not  apply  to 
compensation  payable  under  the  Agricultural  Holdings  Act, 
1883  (46  &  47  Vict.  c.  61),  as  the  incidence  of  such  compensa- 
tion is  expressly  provided  for  by  s.  29  of  that  Act. 

Calls  on  shares  which  form  part  of  a  trust  estate  are  out-  Calls  on 
goings  attributable  to  capital   and  not  to  income,  and   are  ^'>^^^^- 
accordingly  payable  out  of  corpus  (n). 

Sub-Paeagkaph  (b). 

All  charges  of  an  annual  character,  except  annual  charges  Current 

to  secure  capital  sums,  are  payable  out  of  income ;  for  other-  ^^^"^1 

wise  the  corpus  would  inevitably  decrease  year  by  year,  and 

(m)  Mansel  v.  Norton  (1883),  (m)   Todd  v.  Moorhouse  (1874), 

22  Ch.  D.  769.  L.  E.  19  Eq.  69. 
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Art.  46.  would  ultimately  be  swallowed  up.  Thus,  the  income  must 
bear  rates  and  taxes  (o) ;  the  commission  of  house  agents  for 
obtaining  tenants  (p) ;  the  rent  payable  for,  and  the  expenses 
incident  to  the  observance  and  performance  of  the  covenants 
and  conditions  in  relation  to,  leasehold  hereditaments  (q). 
But  a  tenant  for  life  is  not  liable  to  have  his  income  taken  for 
breaches  of  covenant  not  occurring  in  his  time  (r).  It  would 
seem  that  even  the  cost  of  complying  with  a  sanitary  notice 
under  the  Public  Health  (London)  Act,  1891  (54  &  55  Vict, 
c.  76),  or  a  dangerous  structure  notice  under  the  London 
Building  Act,  1894  (s),  are,  as  a  rule,  payable  by  the  tenant  for 
life ;  but  not,  apparently,  the  cost  of  a  thorough  reconstruction 
of  the  sewers  of  a  house  (i),  or  other  permanent  improvements 
insisted  on  by  the  local  authority  (it)-  In  the  "United  States 
of  America  it  has  been  held  (and  it  is  conceived  rightly)  that 
an  extraordinary  tax  in  relation  to  matters  which  have  increased 
capital  value,  such  as  a  tax  for  betterment,  or  for  making 
up  a  highway,  is  chargeable  to  corpus  (a.).  Of  course  annuities 
charged  on  income  {y),  the  commission  or  poundage  payable 
to  a  receiver,  and  the  expenses  incident  to  the  preparation  and 
passing  of  his  accounts  must  be  borne  by  income  (z) . 
Insurance  So   where  a  life  policy   forms  part  of    settled  residuary 

premiums.  personal  estate,  the  premiums  are  (in  the  absence  of  express 
direction)  payable  out  of  capital  raised  from  time  to  time  by 
a  charge  on  the  policy  (a).  In  practice  such  premiums  are 
usually  paid  in  the  first  instance  out  of  income,  and  are  then 
repayable  to  the  tenant  for  life  when  the  policy  falls  in  with 
interest  at  four  per  cent.  (b).     Of  course,  where  a  policy  is 

(o)  Fountaine  v.  Pellet  (1791),  Co.  v.  Eartopp,  [1904]  2  Ch.  561. 

I  Ves.  Jun.  337,  342.  {x)  Tupper  v.   Fidler   (1855), 

ip)  Be  Leveson-Oower's  Settled  7    Eich.    Eq.    170 ;     Varney   v. 

Estate,  [1905]  2  Cli.  95.  Stevens     (1843),    22     Me.     331  ; 

{q)  Be  Qjers,  Cooper  v.  Gjers,  Harvard     College    v.     Alderman 

[1899]  2  Ch.  54  ;   Be  Betty,  Betty  (1870),  104  Mass.  470  ;  Plympton 

V.  Att.-Gen.,  [1899]   1   Ch.   821  ;  v.  Dispensary  (1871),  106  Mass. 

sed  of.  Be  Tomlinson,  Tomlinson  544.     The  cost  of  private  street 

V.  Andrew,  [1898]  1  Ch.  232.  works  is  specially  provided  for 

(r)  Be  Betty,  Betty  v.  Att.-Qen.,  by  55  &  56  Vict.  c.  57,  s.  17. 

supra.  (y)  Playfair  v.  Cooper  (1853), 

(s)  Be     Copland's     Settlement,  17   Beav.    187,    193  ;     Miller  v. 

Johns  v.   Garden,   [1900]   1   Ch.  Huddleston  (1851),  3  Mac.  &  G. 

326  ;    and  Be  Lever,  Cordwell  v.  513. 

Lever,  [1897]  1  Ch.  32.  (a)  Shore   v.    Shore    (1859),    4 

(<)  Be   Thomas,  Weatherall  v.  Drew.  501. 

TAomas,  [1900]  1  Ch.  319  ;    and  {a)  Ilaodonald  v.  Irvine  (1818), 

see   infra,  p.    253   et  seq.  ;    and  8  Ch.  D.  101  (C.  A.).    BeWaiigh's 

Be    McGlure's    Trusts,    Carr    v.  Trusts    (1877),    25  W.    K.    555, 

Commercial  Union  Insurance  Co.,  which  is   coritra,   appears   to  be 

[1906]  W.  N.  200.  overruled  by  it. 

(m)  See  Be  Farnham's  Trusts,  (b)  Be  Morley,  Morley  v.  Haig, 

Law  Union  and  Crown  Insurance  [1895]  2  Ch.  738. 
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specifically  settled,  express  directions  are  almost  invariably  Art.  46. 
given  for  payment  of  the  premiums,  and  where  they  are 
directed  to  be  paid  out  of  income,  and  for  some  reason  the 
policy  lapses  without  breach  of  trust,  the  amounts  which  would 
have  been  paid  for  keeping  it  up  must  thenceforth  be  paid  to 
capital  account  (c).  Where  trustees  are  directed  to  insure  the 
trust  property  against  loss  or  damage  by  fire,  the  premiums 
must  be  borne  by  income.  Up  to  the  end  of  1888  it  was 
questionable  whether  trustees  could  in  the  absence  of  such 
direction  lawfully  expend  trust  moneys  in  insuring  against 
loss  or  damage  by  fire.  However,  by  s.  18  of  the  Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  re-enacting  a  corresponding  pro- 
vision in  the  Act  of  1888,  trustees  are  authorised  to  make 
such  insurances  to  an  amount  not  exceeding  three-fourths  of 
the  value  of  the  building  or  property  insured,  and  to  pay  the 
premiums  out  of  income.  The  section  does  not  apply  to 
simple  trusts,  nor  is  it  imperative,  so  that  if  the  trustees 
differ  as  to  the  necessity  of  insuring  against  fire,  or  as  to  the 
amount  of  such  insurance,  nothing  can  be  done,  and  they  are 
not  responsible  for  loss  if  a  fire  ensues  (d). 

On  the  same  ground,  where  a  rent-charge  is  redeemed  by  Money  paid 
the  tenant  for  life,  he  is  only  entitled  to  be  recouped,  out  of  tion  of  "rent- 
corpus,  the  amount  paid,  less  the  value  of  the  redemption  to  charge. 
his  life  estate  (e). 

Where  a  business  is  vested  in  trustees  in  trust  for  successive  Losses 
tenants  for  life  and  remainderman,  the  net  losses  on  one  year's  ^^J^ggg 
trading  must,  under  ordinary  circumstances,  be  made  good  out 
of  the  profits  of  subsequent  years,  and  not  out  of  capital  (/). 
For  the  outgoings  of  a  business  are  part  of  the  regular  current 
expenses,  and  there  can  be  no  profits  until  all  losses  are  paid, 
whether  such  losses  are  incurred  in  a  year  in  which  gross 
profits  exceed  the  losses,  or  were  incurred  in  prior  years.  The 
same  rule,  however,  does  not  seem  to  apply  where  a  business 
is  not  carried  on  under  a  direction  in  the  settlement,  but  is 
merely  carried  on  temporarily  until  it  can  be  sold  profitably. 
In  such  cases,  the  annual  loss  or  profit  (if  any)  ought  to  be 
apportioned  between  capital  and  income  as  follows  :  Calculate 
the  sum  which,  put  out  at  interest  at  four  (qu.  three)  per  cent. 
per  annum  on  the  day  when  the  business  ought  to  have  been 
sold  (if   it  could   have  been)  and  accumulated  at  compound 

(o)  Me  Fitzgerald,  Surman   v.  (e)  Be  Duke  of  Leinster  {188Q), 

Fitzgerald  (1904),    90  L.   T.   at  23  L.  E.  Ir.  152. 

p.  274  (C.  A.).  (/)  Upton  v.  Brown  (1884),  26 

(d)  Be  McEacTiarn,  Gambles  v.  Ch.  D.  588. 
McEacharn,  [1911]  W.  N.  23. 
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Art.  46.      interest  at  the  like  rate,  with  yearly  rests,  would,  together 
with  such  interest  and  accumulations,  after  deducting  income 
tax,  be  equivalent  at  the  end  of  each  year  to  the  amount  of 
the  loss  or  profit  sustained  or  made  during  that  year.     The 
sum  so  ascertained  will  be  charged  against,  or   credited   to, 
capital,  and  the  rest  of  the  loss  will  be  charged  against,  or  the 
rest  of  the  profit  will  be  credited  to,  income  (g).     The  charges 
for   the  compensation  fund  imposed  by  the   Licensing   Act, 
1904  (/(,),  are  payable  out  of  income  and  not  out  of  capital. 
Secux  where         However,  where,  on  the  facts,  it  appears  to  have  been  the 
be'impUecT^"    Settlor's-  intention  that  losses  on  a  trust  business  should  be 
that  losses        borne  by  capital,  effect  will  be  given  to  that  intention.     For 
by^capitaL"^*^  instance,  where  partners  carry  on  a  business,  each  partner 
having  the  right  to  bequeath  his  share,  and  it  has  been  the 
partnership   custom  to  write   off  the   losses   of   unprosperous 
years  from  each  partner's  share  of  capital,  that  custom  will 
be  continued,  even  as  between  a  tenant  for  life  and  remain- 
derman, in  whose  favour  one  of  the  partners  has  bequeathed 
his  share  (i) . 

Sub-Paragraph  (c). 

Bepau's.  Well-drawn  settlements  of  house  property  usually  provide 

that  the  trustees  shall  keep  it  in  repair,  and  insured  against 
loss  or  damage  by  fire,  out  of  the  rents  and  profits.  Where 
this  is  omitted,  a  legal  tenant  for  life  of  freeholds  is  not 
comj)ellable  to  keep  property  in  repair  (k) ;  and  as  the  court  has 
no  jurisdiction  (where  there  is  no  trust)  to  make  any  order 
charging  the  cost  of  repairs,  or  any  part  of  it,  on  corpus  (/), 
the  result  is  not  infrequently  extremely  embarrassing  and 
prejudicial  to  all  parties  (m).  Thus,  even  in  the  case  of 
leaseholds  (where  the  equitable  tenant  for  life  is  bound  to  keep 
in  repair  so  as  to  satisfy  the  covenants  of  the  lease),  yet  after 

ig)  Be     Hengler,     Frowde     v.  [1893]  1  Ch.  153. 

Eengler,  [1893]  1  Ch.  586.  (m)  The  same  diflaculty  occurs 

(h)  Be  Smith,  Smith  v.  Bods-  in  the  United  States  of  America, 

worth,  [1906]  1  Ch.  799.  where  it  is  settled  that,  in  the 

(i)  6ow  V.   Forster  (1884),  26  absence    of    express   power,    an 

Ch.  D.  672.  equitable  life  tenant  cannot  be 

k)  Be     CaHwright,     Avis     v.  interfered   with   by   the   trustee 

Newman  (1889),  41  Ch.  D.  532,  for  the  purpose  of  making  repairs; 

overruling  the  so-called  doctrine  and  that,  on  the  other  hand,  if 

of  permissive  waste.     But  aliter  the  Ufe  tenant  makes  repairs,  he 

where   there  is   a   condition   to  must    pay    the    costs    himseK 

keep  in  repair  expressly  imposed  (Thurston   v.    DioMnson    (1846), 

by  the  settlements  (TFoocZ)VoM«e  V.  2    Rich.    Eq.    317;     Cogswell  v. 

Faifcer  (1880),  5  Q.  B.  D.  404).  Cogswell    (1834),     2     Edw.     Ch. 

{I)  Be    Be     Teissier's     Settled  231). 
Estates,  Be  Teissier  v.  Be  Teissier, 
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his  death  the  cost  of  dilapidations  cannot  be  recovered  by  the     Art.  46. 

remainderman  from  his  executors  (n).     Indeed,  few   statutes 

would  be  more  useful  than  a  well-considered  one  dealing  with 

this  subject.     Where,  however,  the  legal  estate  in  fee  is  in 

trustees  (at  all  events  where  they  have  a  power  of  or  trust  for 

sale  (o)),  it  would  seem  that  the  court  has  jurisdiction,  under  the 

principle  of  salvage  (p),  to  make  an  order  empowering  them  to 

raise  money  for  making  repairs  necessary  for  the  preservation 

of  the  property  (g),  or  even  for  erecting  additional  buildings 

necessary  for  rendering  the  property  tenantable  or  saleable  (r), 

and  of  apportioning  the  cost  equitably  between  income  and 

corpus  (s).     Indeed,  it  has  been  held  that  trustees  may,  without 

any  order,  do  such  repairs  to  leasehold  property  as  are  necessary 

to  prevent  a  forfeiture  of  the  lease  (t),  and  repay  themselves 

out  of  the  income  (J),  but  without  prejudice  to  the  rights  of 

tenant  for  life  and  remainderman  inter  se  (it) ;  on  the  ground 

that  trustees  may  expend  moneyby  way  of  salvage,  and  have  a 

lien  both  on  income  and  corpus  for  expenses  properly  incurred 

by  them,  as  will  be  seen  later  on  (r).     But  although  the  court 

has  jurisdiction  to  authorise  a  charge  on  the  entire  estate  which 

is  the  subject  of  the  settlement,  for  the  purpose  of  raising  money 

for  repairs,  where  the  legal  estate  is  in  trustees,  it  does  not 

follow  that  the  whole,  or  even  any  part,  of  the  cost  of  such  repairs 

will  be  saddled  on  the  corpus.     The  cases  are  somewhat  obscure 

as  to  this,  but  the  following  propositions  are  submitted,  viz. : 

(1)  Where  the  property  was  in  disrepair  when  the  tenant  Property  out 
for   life   came   into   possession,   then,   whatever   its  °^  repair  at 
tenure  may  be,  the   court  will  not  throw  the  cost  mentof 
exclusively  on   him,  but  will  sanction  a  mortgage,  *''''^*' 
equitably  apportioning    the    ultimate  cost  between 
corpus      and     income  (x).        There      is,     however 
no    reported    case     showing    how    this     equitable 

{n)  Be    Parry    and    Hophins,  40  Ch..   D.   512  ;    Be  Household, 

[1900]  1  Ch.  160.  Household  v.   Household    (1884), 

(o)  See    -per    Chittt,    J.,    Be  27  Ch.  D.  553  ;  and  see  Drake  v. 

Be  Teissier's  Settled  Estates,  De  Trefusis    (1875),    L.    E.    10    Ch. 


v.   Be    Teissier,    [1893]  364,     and     Frith     v.     Cameron 

1  Ch.  153.  (1871),  L.  R.  12  Eq.  169  ;    but 

(p)  Be  Willis,  Willis  v.  Willis,  cf.   Be   Be    Tabley,    Leighton   v. 

[1902]    1    Ch.     15;     Be    Legh's  Leighton  (18^6),  15  1,.  T.  328. 

Settled  Estates,  [1902]  2  Ch.  274.  (s)  Be  Hotohkys,  Freke  v.  Gal- 

(q)  See  per  Cotton  and  Lind-  mady,supra;BeFarnham's Trusts, 

LET,  L. JJ.,  Be  Hotohkys,  Freke  Law  Union  and  Crown  Insurance 

V.    Calmady   (1886),    32    Ch.    D.  Co.  y.  Hartopp,  [1904]  2  Ch.  561. 

408 ;      Be     Courtier,     Coles     v.  (t)  Be  Fowler,  Fowler  v.  Odell, 

Courtier  (1886),  34  Ch.  D.   136  ;  (1881),  16  Ch.  D.  723. 

but  see  contra,  Hibbert  v.  Cooke  («)  Be     Hotohkys,     Freke     v. 

(1824),   1    Sim.  &  St.    552,    and  Calmady,  supra. 

Bent  V.  Demt  (1862),  30  Beav.  363.  (v)  Art.  78,  infra. 

(r)  Conway  v.  Fenton  (1888),  («)  Be      Courtier,      Coles      v. 
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Art.  46. 


Current 
repairs  of 
leaseholds. 


Current 
repairs  of 
freeholds. 


apportionment  will  be  carried  out ;  but  in  one  case  in 
which  the  present  writer  appeared  before  Eombr,  J., 
in  chambers,  that  learned  judge  approved  a  scheme 
under  which  the  trustees  were  to  pay  for  a  new  roof 
in  a  tropical  climate  (which  was  estimated  to  last  for 
twenty  years  only)  by  a  sinking  fund  extending  over 
that  period.  And  where  trustees,  under  a  power, 
invested  money  in  the  purchase  of  real  estate  out  of 
repair,  the  cost  for  putting  it  in  repair  was  thrown 
exclusively  on  capital  (?/).  On  the  other  hand,  the 
present  writer  has  known  of  cases  in  his  own  practice 
where  the  judge  has  made  a  rough  and  ready 
apportionment,  such  as  an  arbitrator  might  make. 
There  is  in  fact  no  technical  rule — the  judge  directs 
what  he  considers  to  be  fair  and  reasonable. 

(2)  Where  the   property  was  not  in   disrepair  when  the 

tenant  for  life  came  into  possession,  and  is  of  lease- 
hold tenure,  the  question  is  governed  by  the  maxim 
qui  sensit  covimodum  debet  sentire  et  onus ;  and  the 
equitable  tenant  for  life,  as  he  enjoys  the  income  of 
the  property,  must  perform  the  conditions  of  the 
lease  as  to  repairs  (z).  But  it  seems  that  if  he  fails 
to  do  so  during  his  life  the  remainderman  has  no 
remedy  against  his  executors  (a). 

(3)  But  where  it  is  freehold,  it  would  seem  that,  unless  the 

case  falls  under  the  provisions  as  to  improvements 
of  the  Settled  Land  Acts,  or  the  settlement  expressly 
or  impliedly  authorises  the  trustees  to  pay  for  current 
repairs  out  of  the  rents,  nothing  can  be  done  either 
by  the  trustees  or  the  court  unless  it  becomes  a  clear 
case  of  salvage  (b).  In  the  latter  case  it  is  the  duty 
of  the  trustees  to  apply  to  the  court  for  directions, 
when  it  will  equitably  apjjortion  the  cost  of  the  repairs 


Courtier  (1886),  34  Ch.  D.  136, 
as  explained  in  Se  Bedding, 
Thompson  v.  Bedding,  [1897] 
1  Ch.  876  ;  Be  Betty,  Betty  v. 
Att.-Gen.,  [1899]  1  Ch.  821,  and 
Kingham  v.  Kingham,  [1897]  1  Ir. 
B.  170  ;  acquiesced  in  by  Keke- 
wiCH,  J.,  in  Be  Ojers,  Cooper  v. 
Gjers,  [1899]  2  Ch.  54,  contrary 
to  his  previous  decision  in  Be 
Tomlinson,  TomUnson  v.  Andrew, 
[1898]  1  Ch.  232. 

iy)  Be  Freman,  Dimond  v. 
Newbttrn,  [1898]  1  Ch.  28  ;  but 
of.  Be  Lord  de  Tabley,  Leighton  v. 
Leighton  (1896),  75  L.  T.  328. 


(«)  Kingham  v.  Kingham, 
[1897]  1  Ir.  R.  170  ;  Be  Bedding, 
Thompson  v.  Bedding,  [1897]  1 
Ch.  876;  Be  Betty,  Betty  v.  Att.- 
Gen.,  [1899]  1  Ch.  821 ;  Be  Ojers, 
Cooper  V.  Gjers,  [1899]  2  Ch.  54  ; 
and  see  Be  Partington,  Beigh  v. 
Kane,  [1902]  1  Ch.  711,  as  to 
re-drainage  of  a  leasehold  house 
being  borne  by  income. 

{a)  Be  Parry  and  EopMns, 
[1900]  1  Ch.  160. 

(6)  Be  Willis,  Willis  v.  Willis, 
[1902]  1  Ch.  15  ;  BeLegh's  Settled 
Estates,  [1902]  2  Ch.  274. 
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between  capital  and  income  (c).     The  fact  that  the     Art.  46. 
trustees  are  expressly  authorised  to  pay  for  repairs  out 
of  income  or  capital  will  not  justify  them  in  throwing 
on  to  capital  the  cost  of  repairs  which  ought  to  be 
borne  by  income  for  the  purpose  of  relieving  the 
tenant    for    life,     such    powers    being  primA  facie 
intended  for  the  benefit  of  the  estate  and  to  be  used 
so  as  to  adjust  the  burden  equitably  {cl). 
(4)  By  s.  13  of  the  Settled  Land  Act,  1890  (53  &  54  Vict.  Alterations 
c.  69),  improvements  authorised  by  the  Act  of  1882  j,^  J^ \^^f  ""'^ 
are  to  include  additions  to  or  alterations  in  buildings  under  Settled 
reasonably  necessary  or  proper  to  enable   the  same  ^^'^^  '*-°'*- 
to  be  let,  and  also  the  rebuilding   of  the   principal 
mansion  house.     But,  in  the  latter  case,  the  sum  to 
be  applied  out  of  capital  money  is  not  to  exceed  one 
half  of  the  annual  rent  of  the  settled  land.     Under 
this  provision  it  has  been  held,  that  although  mere 
repairs   and   improvements   will    not    amount  to  a 
"  rebuilding  "  of  the  principal  mansion  house  {c),  yet 
reconstruction,    alteration,   and   enlargement    of    a 
considerable  part  of  the  house  may  (/).    For  instance, 
the  Act  was  held  to    apply   where   the  house  had 
become  infested  with  dry  rot,  and  ijortious  had  to  be 
rebuilt  in  order  to  save  the  whole  (</).     It  has  been 
likewise  held  that  the  substitution  of  a  block  floor 
over  concrete  for  ordinary  floor  boards  in  order  to 
keep  dry  rot  out  of  the  basement  of  a  large  house  let 
in    separate   offices    was    an   alteration  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (Ji). 
With   regard   to    the    repair    of    estates    belonging 
absolutely  to  infants,  the  reader  is  referred  to  the 
classification  made  by  the  late  Mr.  Kenyon  Parker, 
and  set  forth  in  Re  Jackson,  Jackson  v.  Talbot,  (1882) 
21  Ch.  D.  at  p.  787,  and  to  the  case  of  Re  Hatvker's 
Settled  Estates,  Buff  v.  Hawker  (i). 

(c)  See  note  (y)  on  p.  254.  {g)  Be  Legh's   Settled  Estates, 

Id)  BeLordde  Tabley,LeigUon  [1902]  2  Ch.  274. 
V.  LeigUon  (1896),  75  L.  T.  328.  (h)  Stanford  v.  Boherts,  [1901] 

(e)  Be    De    Teissier's    Settled  1    Ch..    440 ;     and   see   also   Be 

Estates,     Be      Teissier     v.     Be  Clarice's  Settlement,  [1902]  2  Ch. 

Teissier,  [1893]   1  Ch.   153  ;    Be  327  ;   Be  Gaskell's  Settled  Estates, 

Lord    de     Tabley,    Leighton    v.  [1894]  1  Ch.  485  ;  both  approved 

LeigMon,    supra ;     Be    Wright's  by    Court     of    Appeal    in    Be 

Settled  Estates  {1900),S3L.T.  159.  Blagrave's  Settled  Estates,  [1903] 

(/)  Be  Walker's  Settled  Estate,  1   Ch.   560 ;    Standing  r.   Gray, 

[1894]   1  Ch.   189  ;    and  see  Be  [1903]  1  Jr.  E.  49. 
Leveson-Gower's     Settled    Estate,  (i)  (1897)  66  L.  J.  Ch.  341. 

[1905]  2  Ch.  95. 
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Art.  46. 

Eenewal  of 

renewable 

leases. 


Act  does  not 
alter  ultimate 
incidence  of 
burthen. 


Fencing  of 

unfenoed 

land. 


By  s.  19  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  a 
trustee  of  renewable  leases  may  if  he  thinks  fit,  and  must  if 
required  by  any  beneficiary  so  to  do,  use  his  best  endeavours 
to  obtain  a  renewal;  and  for  that  purpose  is  empowered  to 
surrender  existing  leases.  But  where  the  beneficiary  in 
possession  is  entitled,  under  the  settlement,  without  any 
obligation  to  renew  or  to  contribute  to  the  renewal,  then  the 
Act  does  not  apply  unless  he  gives  his  consent.  The  second 
sub-section  provides  that — 

"  If  money  is  required  to  pay  for  the  renewal,  the  trustee  effecting 
the  renewal  may  pay  the  same  out  of  any  money  then  in  his  hands  in 
trust  for  the  persons  beneficially  interested  in  the  lands  to  be  comprised 
in  the  new  lease,  and  it  he  has  not  in  his  hands  sufficient  money  for  the 
purpose,  he  may  raise  the  money  required  by  mortgage  of  the  heredita- 
ments to  be  comprised  in  the  renewed  lease,  or  of  any  other  hereditaments 
for  the  time  being  subject  to  the  uses  or  trusts  to  which  those 
hereditaments  are  subject,  and  no  person  advancing  naoney  upon  a 
mortgage  purporting  to  be  under  this  power  shall  be  bound  to  see  that 
the  money  is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the 
purpose." 

This  section  applies  to  trusts  created  before,  as  well  as  after, 
the  Act,  but  is  of  course  subject  to  the  directions  of  the 
settlement.  It  was  held  by  Kbebwich,  J.,  that  its  object  was 
merely  to  assist  trustees  in  renewing  leases,  and  in  no  way 
affects  the  ultimate  incidence  of  the  expense  as  between 
tenant  for  life  and  remainderman,  and  that  the  fines  and 
expenses  were  distributable  among  the  beneficiaries  according 
to  their  enjoyment,  such  enjoyment  to  be  ascertained  by 
actuarial  valuation  (k). 

Where  the  question  arises  as  to  the  incidence  of  the  cost, 
not  of  mere  repairs,  but  of  putting  property  into  a  better 
condition  than  it  was  originally  in,  it  would  seem  that  no  part 
of  the  cost  falls  on  income.  Thus,  the  expense  of  fencing 
waste  lands  granted  to  a  trustee  for  the  benefit  of  the  estate 
must  be  paid  out  of  corpus  exclusively  (Z). 


General  costs 
incident  to 
administra- 
tion. 


Sub-Pahageaph  (d). 

Legal  expenses  incident  to  the  administration  of  a  trust 
almost  exclusively  fall  on  capital,  unless  the  settlor  has 
expressly  provided  for  them ;  for  they  are  for  the  benefit  of 


{k)  Be  Baring,  Jeune  v.  Baring, 
[1893]  1  Ch.  61. 

[1)  Earl  Cowley  v.  Wellesley 
(1866),  L.  R.  1  Eq.  656  ;  and  see 
now    Settled    Land    Act,     1882 


(45  &  46  Vict.  c.  38),  s.  25,  and 
judgment  of  Kekewich,  J.,  in 
Be  Verney's  Settled  Estates,  [1898] 
1  Ch.  508. 
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all  persons  interested.  Thus,  the  costs  of  the  appointment  of  Art.  46. 
new  trustees  {m),  the  costs  incident  to  the  investment  or 
change  of  investment  of  trust  funds  («),  the  costs  of  obtaining 
legal  advice  (o),  and  of  taking  the  direction  of  the  court  (p), 
the  costs  of  an  administration  action  {q),  the  costs  of  paying 
money  into  court  under  the  Trustee  Act,  1893  (56  &  57  Vict. 
c.  53)  ((■),  the  costs  of  bringing  or  defending  actions  against 
third  parties  for  the  protection  of  the  estate  (s)  (e.g.,  against 
lessees  for  breach  of  their  covenants  to  repair  (t) ),  and  the 
like,  are  all  payable  out  of  corpus.  On  the  other  hand,  where 
money  is  paid  into  court  under  the  Trustee  Act,  1893,  the 
costs  of  all  necessary  parties  to  a  petition  for  obtaining  an 
order  for  the  payment  of  the  income  to  the  tenant  for  life 
have  been  held  to  be  payable  out  of  income  (w) ;  but  it  is 
difficult  to  see  why.  And  where  a  testator  gave  a  fund  to 
trustees  upon  trust  for  investment  in  land,  which  was  to  be 
settled  to  the  use  of  several  persons  successively  for  their  lives, 
and  the  fund  was  paid  into  court  in  an  administration  suit,  it 
was  held  by  Malins,  V.-C,  that  the  costs  of  a  petition  by  a 
tenant  for  life  for  payment  of  the  dividends  to  him  were  pay- 
able out  of  corpus.  As  the  Vice-Chancellor  said  :  "  It  the  fund 
had  been  invested  in  land,  the  tenant  for  life  would  simply 
have  entered  into  possession  without  incurring  the  expense  of 
a  petition,  and  I  do  not  see  why  he  should  be  in  a  worse 
position  because  the  fund  is  in  court.  The  fund  remains  here 
for  the  advantage  of  all  persons  interested,  and  it  seems  to 
me  that  all  should  bear  the  costs  of  this  petition."  It  is 
apprehended  that  this  is  common  sense. 

(m)  Be      Fellow's      Settlement  Estates   (1881),   16   Ch.    D.    587, 

(1856),   2   Jur.    (n.    s.)    62;     Be  and  Be  Earl  of  BerJcelefs  Will 

Fulham  (1850),  15  Jur.   69  ;   Ex  (1874),  L.  E.  10  Ch.  56.     And  as 

farte  Davies  (1852),  16  Jur.  882.  to  defending  foreclosure  actions 

(n)  But   seous   of  petition  to  and  obtaining  transferees  of  the 

vary    investment    of    funds    in  mortgage,    see    More    v.    More 

court,  see  Equitable  Beversionary  (1889),  37  W.  E.  414. 
Interest  Society  v.  Fuller  (1861),  (<)  Be  McGlure's  Trusts,  Carr 

1  Johns.  &  H.  379.  v.   Gommeroial  Union  Insurance 
{o)  Poole    v.    Pass    (1839),    1  Oo.  (1906),  76  L.  J.  Ch.  52. 

Beav.  600.  (u)  Be  Marnefs  Trusts  (1866), 

ip)  Be   Elmore's    Will   (1860),  L.    E.    3   Eq.   432;   Be   Evans's 

9  W.   E.   66;    Be  Leslie  (1876),  Trusts  (1872),  L.  E.  7  Ch.  609; 

2  Ch.  D.  185.  Be  WMtton's  Trusts  (1869),  L.  E. 
iq)  Be  Turnley  (1866),  L.   E.  8  Eq.   352;    Be  Smith's   Trusts 

1  Ch.  152.  (1870),  L.  E.  9  Eq.  374.   Scrivener 

(r)  Be  Whitton's  Trusts  (1869),  v.  Smiife  (1869),  L.  E.  8  Eq.  310; 

L.  E.  8Eq.  352.  Longuet   v.    Hoclcley    (1870),    22 

(s)  See  StoU  v.  Milne  (1884),  L.  T.  (n.s.)  198;    but  see  Eady 

25    Ch.    D.    710;     Hamilton    v.  v.  TFateom  (1864),  12  W.  R.  682, 

TigJie,  [1898]  1  Ir.  R.  123;   and  contra. 

see  also  Be  Earl  De  la  Warr's 
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Art.  47. 


Difficulty  of 
applying  the 
principle. 


Art.  47. — Diitii  of  Trustee  to  exercise  Reasonable  Care. 

Trustees  are  not  insurers  (y),  and  except  where 
courts  of  equity  have  imposed  distinct  and  stringent 
duties  upon  them  (which  duties  are  mentioned  in  the 
succeeding  articles  of  this  chapter),  they  are  only 
bound  to  use  such  due  diligence  and  care  in  the 
management  of  the  estate  as  men  of  ordinary 
prudence  and  vigilance  would  use  in  the  management 
of  their  own  affairs  (z).  The  mere  fact  that  a  trustee 
has  acted  under  the  advice  of  his  counsel  or  solicitor 
will  not  necessarily  excuse  him  (a),  even  from  paying 
the  costs  of  the  action  (b),  where  a  breach  of  trust 
has  been  committed ;  nor,  on  the  other  hand,  does 
the  fact  that  a  trustee  is  remunerated  add  to  his 
liability  (c). 

Although  the  rule  is  well  settled  that  a  trustee  discharges 
his  duty  if  he  manage  the  trust  estate  with  those  precautions 
which  an  ordinary  prudent  man  of  business  would  take  in 
managing  similar  affairs  of  his  own,  it  is  a  rule  which  is  not 
easy  of  application.  The  difficulty  arises  from  the  fact, 
pointed  out  by  Lord  Blackbuen  in  the  leading  case  of  Speight  v. 
Gaunt  id),  that  "  Judges  and  lawyers,  who  see  brought  before 
them  the  cases  in  which  losses  have  been  incurred,  and  do  not 
see  the  infinitely  more  numerous  cases  in  which  expense  and 
trouble  and  inconvenience  are  avoided,  are  apt  to  think  men  of 
business  rash." 

The   principal  cases   in  which   the   care   demanded   of   a 


(y)  Be  Hurst,  Addison  v.  Topp 
(1892),  67  L.  T.  96. 

(«)  Brioe  V.  Stokes  (1805),  11 
Ves,  319,  2  Wh.  &  Tu.  Lead.  Cas. 
(7th  ed.)  633  ;  Massey  v.  Banner 
(1820),  1  Jac.  &  W.  241 ;  Bullock  v. 
Bullock  (1886),  56  L.  J.  Ch.  221; 
Speight  v.  Oaunt  (1883),  9  App. 
Cas.  1.  As  to  the  protection  now 
accorded  to  trustees  who  have  de 
facto  committed  breaches  of  trust 
where  they  have  acted  honestly 
and  reasonably,  see  infra,  Art.  90. 

(a)  Doyle  v.  Blake  (1804),  2 
Sch.  &  L.  231  ;  Be  Knight's 
Trusts  (1859),  27  Beav.  45  ; 
National  Trustees  Co.  of  Austral- 
asia V.  General  Finance  Co.  of 
Australasia,    [1905]   A.    C.    373. 


But  it  may  be  evidence  of  dili- 
gence, in  cases  where  the  alleged 
breach,  is  negUgence.  See  per 
Lord  Watson,  Learoyd  v.  White- 
ley  (1887),  12  App.  Cas.  at  p.  734, 
and  Stott  v.  Milne  (1884),  25 
Ch.  D.  710 ;  and  see  now  also 
Judicial  Trustees  Act,  1896  (59 
&  60  Vict.  c.  35). 

(6)  Devey  v.  Thornton  (1851), 
9  Hare,  222  ;  Boulton  v.  Beard 
(1853),  3  De  G.  M.  &  G.  608. 

(c)  Jobson  V.  Palmer,  [1893] 
1  Ch.  71.  But  it  may  be  ground 
for  refusing  to  excuse  a  breach 
of  trust  under  the  Judicial 
Trustees  Act,  1896,  as  to  which 
see  infra,  Art.  90. 

(d)  Supra. 
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trustee  has  been  considered  are  those  arising  out  of  the  invest-      Art.  47. 
ment  of  trust  funds  ;  but  as  the  duties  of  a  trustee  in  regard 
to  investment  are  of  extreme  importance,  they  will  be  discussed 
separately  in  the  next  article. 

It  is  the  duty  of  a  trustee  to  realise  debts  owing  to  the  Realisation 
trust  estate  with  all  convenient  speed  (c).  He  should  not  ofiiebts. 
only  press  for  payment,  but,  if  they  are  not  paid  within  a 
reasonable  time,  should  enforce  payment  by  means  of  legal 
proceedings  (/).  It  has  been  said  that  the  only  excuse  for 
not  taking  action  to  enforce  payment  of  such  debts,  is  a  well- 
foiuided  belief,  on  the  trustee's  part,  that  such  action  would 
be  fruitless  (g) ;  that  the  burden  of  proving  the  grounds  of 
such  belief  is  on  the  trustee ;  and  that  no  consideration 
of  delicacy  and  no  regard  for  the  feelings  of  relatives 
or  friends  will  exonerate  him  from  this  disagreeable 
duty(/).  Whether,  however,  this  broad  dictum  is  consistent 
with  s.  21  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
(a  re-enactment  of  s.  37  of  the  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  which  curiously  enough  was  not 
referred  to),  is  respectfully  questioned.  The  late  Sir  GBORas 
Jbssbl,  M.R.,  at  all  events,  thought  that  the  probable  effect 
of  that  enactment  was  to  make  the  question  entirely  one  of 
good  faith  and  not  one  of  well-founded  belief  (/t).  And  the 
provisions  of  the  Judicial  Trustees  Act,  1896  (59  &  60  Vict, 
c.  35),  by  which  the  court  is  now  empowered  to  relieve 
trustees  against  breaches  of  trust  where  they  have  acted 
honestly  and  reasonably,  would  seem  to  give  statutory  effect 
to  this  view  (i).  A  recent  decision  of  Eve,  J.,  however,  shows 
that  "  good  faith  "  involves  the  exercise  of  "  active  discretion  " 
on  the  part  of  the  trustee,  and  that  loss  arising  from  his 
supineness  or  care  essness  is  altogether  outside  the  section  (j). 

On  the  other  hand,  it  has  been  held  that  a  trustee  is  not 
bound  to  commence  legal  proceedings  when,  in  the  exercise 
of  a  reasonable  discretion,  he  considers  it  inexpedient  to  do 
so.  For  instance,  in  a  case  where  one  beneficiary  would 
have  been  ruined  by  the  immediate  realisation  of  a  debt  due- 

(e)  Buxton  v.  Buxton  (1835),  v.  Eyre  (1847),  6  Hare,  137. 

1  Myl.  &  Cr.  80.  {h)  Be  Owens,  Jones  v.  Owens 

(/)  Be     Brogden,     Billing     v.  (1882),   47  L.  T.   61,  and  infra, 

Brogden  (1888),  38  Ch.  D.  546,  p.  262. 

and  Millar's  Trustees  v.  Poison  (i)  See  infra,  Art.  90,  and  per 

(1897),  34  So.  L.  E.  798  ;    Fen-  Kekewich,     J.,    Be    Houghton, 

welly.  Greenwell  {18'i'l),  10  Bea.T.  Hawley  v.  Blalce,   [1904]   1   Ch. 

412;    Qrove  v    Priee  (1858),  26  622. 

Beav.  103,  {j)  Be  Greenwood,  Greenwood  v. 

(g)  Maitland       r.       Bateman  Firth  {1911),  105  1,.  T.  509. 
(1844),  13  L.  J.  Ch.  273  ;    Simes 

s  2 
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Art.  47. 


How  far 
trustee  who 
is  executor 
of  debtor  is 
bound  to 
retain. 


from  him  to  the  trust  estate,  and  the  other  beneficiaries  (his 
children)  would  have  been  seriously  prejudiced,  the  House  of 
Lords  held  that  the  trustee  exercised  a  reasonable  discretion 
in  refraining  from  suing  the  debtor  and  in  allowing  him  time, 
and  that  the  trustee  was  consequently  discharged  from 
liability  for  any  consequent  losses  (k).  However,  the  practi- 
tioner must  be  warned  that  he  would  incur  the  most  serious 
responsibility  if  he  were  to  advise  a  trustee  to  act  in  a  similar 
manner.  For  if  the  dictum  cited  on  the  preceding  pages  (as 
to  the  necessity  of  a  well-founded  belief)  is  correct,  the  onus 
would  lie  on  the  trustee  to  prove  that  the  facts  ivere  as  he 
believed  them ;  and  the  difficulty  of  proving  this  (perhaps 
many  years  afterwards)  is  obvious.  In  all  such  cases,  there- 
fore, the  proper  course  is  to  issue  an  originating  summons 
asking  the  direction  of  the  court  (I). 

In  Be  Benett,  Ward  v.  Benett  (m),  the  question  was  discussed 
in  the  Court  of  Appeal  as  to  how  far  a  trustee  who  is  also 
the  personal  representative  of  a  debtor  to  the  trust,  is  bound  to 
retain  the  debt  as  against  the  debtor's  other  creditors.  In  that 
case  the  alleged  trustee  was  personal  representative  of  the 
last  surviving  trustee,  who  had  committed  a  breach  of  trust,  and 
the  case  went  off  on  the  ground  that  the  personal  represen- 
tative was  not  a  trustee  of  the  trust  funds,  but  merely  a  bare 
depositary  of  the  legal  title  to  the  trust  property,  and  was 
therefore  not  bound  to  exercise  her  right  of  retainer  because 
she  could  have  been  sued  by  the  beneficiaries.  In  giving 
judgment,  however,  Stibling,  L.J.,  after  pointing  out  that  if 
the  claim  were  well  founded  the  result  would  be  that,  in  every 
case  in  which  a  sole  surviving  trustee  had  died  insolvent  and 
having  committed  a  breach  of  trust,  it  would  be  the  duty  of 
his  legal  personal  representative  to  exercise  the  right  of 
retainer  for  the  benefit  of  the  beneficiaries,  for  which  there 
was  no  authority,  added :  "  I  do  not  deny  that  there  may  be 
cases  in  which  the  legal  j)ersonal  representative  of  the  deceased 
trustee  might  be  called  upon  by  the  cesttds  que  trusts  to 
exercise  a  legal  right  of  retainer  vested  in  him.  It  would  be 
easy  to  cite  examples  of  this.  For  instance,  one  might  take 
the  case  of  a   surviving   trustee   of   a  marriage   settlement 


(h)  Ward  v.  Ward  (1843),  2 
H.L.Cas.  777,n.,atp.  784;  Clack 
V.  Holland  (1854),  19  Beav.  262  ; 
and  see  Be  Hurst,  Addison  v. 
Topp  (1892),  67  L.  T.  96. 

[1)  Be  Brogden,  Billing  v. 
Brogden   (1888),    38    Ch.    D.    at 


p.  556. 

(m)  [1906]  1  Ch.  217,  foUowing 
Be  Bidley,  Bidley  v.  Bidley, 
[1904]  2  Ch.  774,  and  distinguish- 
ing Fox  V.  Garrett  (1860),  28 
Beav.  16,  and  Be  Owen  (1889), 
23  L.  R.  Ir.  328. 
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containing  a  covenant  on  the  part  of  one  of  two  trustees  to  pay  Art.  47. 
a  sum  of  money  which  would,  when  paid,  form  part  of  the 
trust  estate  :  supposing  that  the  trustee  who  entered  into  that 
covenant  died  insolvent  and  intestate,  and  the  surviving 
co-trustee  as  a  legal  creditor  in  respect  of  the  debt  or  the 
covenant  took  out  administration  to  his  estate,  then  in  my 
opinion,  having  obtained  that  administration  by  virtue  of  his 
position  as  surviving  trustee  of  the  settlement,  he  would  be  bound 
to  exercise  such  powers  as  the  law  gave  him  for  the  benefit  of 
the  cestuis  que  trusts."  It  appears,  therefore,  that  a  trustee 
who  happens  to  be  also  personal  representative  of  a  person  who 
owes  a  legal  debt  to  the  estate  must  exercise  his  power  of 
retainer,  but  secns  where  the  debt  is  merely  equitable  (e.g.  a 
liability  for  breach  of  trust),  although  even  then  the  trustee  may, 
if  he  so  pleases,  exercise  the  right  of  retainer  («). 

The  question  not  infrequently  arises  whether,  when  a  security,  Not  bound  to 
proper    at    the    date    of   investment,   subsequently  becomes  depreciated 
deteriorated,  so  as  to  leave  no  safe  margin,  it  is   the  duty  of  investment, 
the  trustees  to  call  the  money  in.     In  Re  Medland,  Eland  v. 
Medland{o),  North,  J.,  held  that  it  was  not  necessarily  their 
duty  to  do  so,  but  they  have  a  discretion,  which  they  must 
exercise   as   practical   men,   with   a   due   regard   to   all   the 
circumstances,   including    the    position  and  solvency  of  the 
mortgagor.     However,  this  particular  matter  is  now  provided 
for  by  s.  4  of  the  Trustee  Act,  1893,  Amendment  Act,  1894 
(57  Vict.  c.  10),  by  which  it  is  enacted  that — 

"  A  trustee  shall  not  be  liable  for  breach  of  trust^by  reason  only  of  his 
continuing  to  hold  an  investment  which  has  ceased  to  be  an  investment 
authorised  by  the  instrument  of  trust  or  by  the  general  law." 

Whether  this  enactment  is  retrospective  seems  doubtful  (2^). 
Kbkewich,  J.,  held  that  it  was  nQi{q),  but  on  appeal  the  Court 
expressed  no  opinion  on  the  point.  Whether  it  exempts  a 
trustee  from  making  periodic  inspections  of  mortgaged 
property  appears  to  be  doubtful  (p). 

Trustees  might  always  release  or  compound  debts  due  to  the  Compound- 


ing debts. 


(n)  Sander  Y.  Heathfield  {1874:),  Harrison   v.    Thexton    (1858),    4 

L.  K.   19  Eq.  21  ;    Be  Faithfull,  Jur.  (n.  s.)    550  ;    Re  Chapman, 

Hardwick   v.    Sutton   (1887),    57  Ooohs     v.    Chapman,     [1896]    2 

L.    T.    14,    quoted   without   dis-  Ch.     763  ;     and    Uawsthorne    v. 

approval  by  Stibling,  L.J.,  in  Rowley,  [1909]  1  Ch.  409,  note. 

MeBenett,Ward  Y.  Benetlfll^QQ}  {p)  Be     Chapman,     Cocks     v. 

1  Ch.  217,  Chapman,  [1896]  1  Ch.  323. 

(o)  (1889)  41  Oh.  D.  476  ;  and  (q)  See    per    Paekee,    J.,    in 

see    also   Bobinson   v.    Bohinson  Shaw  y.  Cates,  [1909]  ICh.  S89,a,t 

(1851),  1  De  G.  M.  &  G.  247;  theendof  his  judgment  on  p.  409. 
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trust  estate,  where  they  hond  fide  and  reasonably  believed  that 
this  course  was  for  the  benefit  of  their  beneficiaries  (r).  And 
now  by  s.  21  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53), 
(which  is  merely  a  re-enactment  of  s.  37  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41) ),  two  or  more  trustees  acting 
together,  or  a  sole  acting  trustee,  where  a  sole  trustee  is,  by 
the  settlement,  autho7-isecl  to  execute  the  trusts  and  powers 
thereof,  may  (1)  accept  any  composition,  (2)  accept  any 
security,  real  or  personal,  for  any  debt  or  for  any  property, 
real  or  personal,  claimed,  (3)  allow  time  for  payment  of  any 
debt,  (4)  compromise,  compound,  abandon,  submit  to  arbi- 
tration, or  otherwise  settle,  any  account,  claim,  or  thing 
whatever  relating  to  the  trust,  and  (6)  enter  into  and  execute 
all  such  agreements,  releases,  etc.,  as  they  or  he  may  deem 
expedient,  without  being  responsible  for  any  loss  occasioned  by 
any  act  or  tiling  so  done  by  him  or  them  in  good  faith.  The 
exact  effect  of  this  enactment  has,  so  far,  not  been  judicially 
decided;  but,  as  above  stated,  the  late  Sir  George 
Jbssbl,  M.K.,  intimated  that  "  it  might  have  a  revolutionary 
effect  on  this  branch  of  the  law.  It  looks  as  if  the  only 
question  left  would  be  whether  the  [trustees]  have  acted  in 
good  faith  or  not "  (s).  In  view  of  the  decision  in  lie  Brogden, 
Billing  v.  Brogden  (t),  however,  trustees  would,  in  most  dases, 
be  ill-advised  to  act  upon  this  dictum. 

The  reader  is  warned  that  the  words  "two  or  more  trustees 
acting  together  ",  do  not  mean  that  two  only  of  a  greater 
number  can  exercise  the  power.  One  of  several  executors  may, 
and  may  even  compromise  a  claim  by  a  co-executor  (u),  but 
trustees  must  act  jointly.  This  is  probably  the  explanation  of 
the  fact  that  no  reference  to  this  section  was  made  in  Re 
Brogden,  Billing  v.  Brogden. 

Where  trustees  allowed  rents  to  get  in  arrear,  it  was  held 
that  they  were  liable  to  make  good  the  arrears,  though  without 
interest  (v). 

Where  a  trustee,  indebted  to  the  trust,  becomes  bankrupt,  it 
is  his  duty  to  prove  the  debt ;  and  if  he  neglect  to  do  so  he 
will  be  liable  for  the  loss,  notwithstanding  that  he  may  have 


(r)  Blue  V.  Marshall  (1735), 
3  P.  Wms.  381  ;  Forshaw  v. 
Higginson  (1857),  8  De  G.  M.  & 
G.  827. 

(s)  Be  Owens,  Jones  v.  Owens 
(1882),  47  L.  T.  61. 

(t)  (1888)  38  Ch.  D.  546. 

(it)  Be  Houghton,  Hawley  v. 
Blake,    [1904]    1    Ch.    622;     but 


cf.  Be  Fish,  Bennett  v.  Bennett, 
[1893]  2  Ch.  413. 

{v)  Tebls  V.  Carpenter  (1816), 
1  Madd.  290 ;  and  see  as  to 
interest,  Lowson  v.  Copeland 
(1787),  2  Bro.  C.  C.  156;  Wiles 
V.  Oresham  (1854),  2  Drew.  258  ; 
Bowley  v.  Adams  (1849),  2  H.  L. 
Cas.  725. 
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obtained  his  certificate  (a;).     If  he  absconds,  the  beneficiaries     Art.  47. 
may  prove  (y) ;  and  if  a  co -trustee  has  paid  part,  the  beneficiaries 
may  nevertheless  prove  for  the  whole  (z). 

So,  again,  where  a  settlor  has,  for  valuable  consideration.  Enforcing 
covenanted  to  settle    property,    a    trustee    who   neglects    to  aglfnsT' 
enforce    the    covenant    is    liable    for    any  loss    occasioned,  settlor, 
thereby  (a),  unless  expressly  excused  by  the  settlement. 

Again,  it  has  been  held  that  if  a  trustee  neglects  to  register  Neglect  to 
the  trust  instrument  (where   it   requires    to    be    registered),  ^ef jster '" 
and  the  settlor  is  thereby  enabled  to  effect  a   mortgage   on  county, 
the  property,  the  trustee  will  be  liable  (b). 

In  the  exercise  of  due  diligence,  trustees  for  sale  will,  of  Joining  in 
course,  use  their  best  endeavours  to  sell  to  the  best  advan-  contiguous 
tage.  They  should,  therefore  (in  general),  abstain  from  properties. 
joining  with  the  owners  of  contiguous  property  in  a  sale  of 
the  whole  together,  unless  such  a  course  would  be  clearly 
beneficial  to  their  beneficiaries.  For,  by  doing  so,  they 
expose  the  trust  property  to  deterioration  on  account  of 
the  flaws,  or  possible  flaws,  in  the  title  to  the  other 
property.  But  "  suppose  there  were  a  house  belonging  to 
trustees,  and  a  garden  and  forecourt  belonging  to  some- 
body else,  it  must  be  obvious  that  those  two  properties 
would  fetch  more  if  sold  together  than  if  sold  separately. 
You  might  have  a  divided  portion  of  a  house  belonging  to 
trustees,  and  another  divided  portion  belonging  to  somebody 
else.  It  would  be  equally  obvious  if  these  two  portions  were 
sold  together,  that  a  more  beneficial  result  would  thereby 
take  place.  .  .  .  But  in  those  cases  where  it  is  not 
manifest  on  a  mere  inspection  of  the  properties  that  it  is 
more  beneficial  to  sell  them  together,  then  you  ought  to 
have  reasonable  evidence  that  it  is  a  prudent  and  right 
thing  to  do ;  and  that  evidence,  as  we  know  by   experience, 

(x)  Orrett  v.  Corser  (1855),  21  instituted  for  disputing  the  wUl, 

Beav.  52.  it    was    held    that    it    was    the 

(y)  Be  Bradley,  Ex  parte  Walton  trustee's    duty    to    make    such 

(1910),  54  Sol.  J.  377.  request  {Be  Allan,  Havelock  v. 

(z)  Edwards     v.     Hood-Barrs,  Havelocic- Allan  {1?,%^),\2'T.'L.'R. 

[1905]  1  Ch.  20.  299). 

(a)  Woodhouse   v.    Woodhouse  (b)  Macnamara       v.       Carey 

(1869),     L.     E.     8     Eq.     514;  (1867),  llr.  R.  Eq.  9  ;  and  as  to 

M'Gachen    v.    Dew    (1851),    15  neglect    to    give    notice    to    an 

Beav.     84 ;     and    Be    Brogden,  assurance  company  of  an  assign- 

Billingv.Brogden(lS8S), 38 Ch..D.  ment  to  the  trustees  of  a  poKcy, 

546.     Where  a  testator  directed  see  Kingdon  v.  Castleman  (1877), 

that  a  beneficiary  was  to  lose  all  25    W.     R.     345.     But     query 

interest  in  the  estate  if  he  did  not,  whether    these    neglects    of    a 

at  the  request  of  the  trustee,  stay  all  skilled  agent  would  now  be  held 

proceedings  which  he  might  have  to  fall  on  the  trustee, 
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Art.  47.     is    obtained    from    surveyors   and    other   persons    who   are 
competent  judges  "  (c). 

"  Where  trustees  for  sale  are  joint  owners  with  a  third 
party,  or  are  reversioners,  it  is  obvious  that  they  may  in 
general  join  in  a  sale  ;  for  everybody  knows  that  as  a  general 
rule  (of  course  there  are  exceptions  to  every  rule)  the  entirety 
of  a  freehold  estate  fetches  more  than  the  sum  total  of  the 
undivided  parts,  or  the  separate  value  of  the  particular 
estate  and  reversion  "  (d).  This  view  has  now  received  the 
express  sanction  of  the  legislature  (e). 
Depreciatory  Again,  trustees  for  sale  ought  not  to  do  any  act  which  will 
of°aie  ™^  depreciate  the  property  ;  therefore  they  ought  not  unnecessarily 
to  limit  the  title,  for  no  reasonable  man  would  unnecessarily 
depreciate  his  own  property  by  such  means.  The  subject  of 
depreciatory  conditions  was  formerly  of  great  importance, 
because  a  purchaser  might  have  objected  to  complete,  on  the 
ground  that  such  conditions  constituted  a  breach  of  trust 
for  which  he  himself,  taken  with  notice,  might  be  held 
responsible  (/').  However,  since  1888,  the  state  of  the  law 
with  regard  to  such  conditions  has  been  altered.  Now,  no  sale 
made  by  a  trustee  can  he  impeached  at  all,  unless  the  beneficiaries 
prove  that  the  consideration  was  thereby  rendered  inadequate ; 
and,  after  the  execution  of  the  conveyance,  no  such  sale  can  be 
impeached  as  against  the  purchaser,  unless  the  beneficiaries 
also  prove  that  such  purchaser  was  acting  in  collusion  with 
the  trustee  at  the  time  when  the  contract  for  sale  was  made. 
Moreover,  no  purchaser  can  any  longer  make  any  requisition 
or  objection  on  any  such  ground ;  and  a  trustee  who  is  either 
a  vendor  or  purchaser  is  not  bound  to  exclude  the  application 
of  s.  2  of  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict, 
c.  78)  {g).  The  meaning  of  this  enactment  is  not,  however,  so 
clear  as  could  be  desired.  Is  it  intended  exclusively  to  protect 
purchasers,  and  to  free  them  from  the  necessity  of  taking  the 
objection  ;  or  is  it  also  intended  to  protect  the  trustee  in  the 
event  of  the  beneficiaries  suing  the  trustee  for  breach  of  trust  ? 
The  words  "  no  sale  shall  be  impeached  "  are  certainly  more 
apt  for  expressing  the  first  of  such  purposes  than  the  second. 
Yet  it  is  conceived  that  the  trustee  would  receive  the  benefit  of 

(c)  Per  Jessel,  M.R.,  Be  (/)  BanceY.Goldingham{\9ni), 
Cooler  and  Allen  to  Harlech's  L.  E.  8  Cli.  902  ;  Dunn  v.  Flood 
Contract  (1876),  4  Ch.  D.  at  (1883),  25  Ch.  D.  629 ;  and  on 
p.  817.  appeal  (1885),  28  Ch.  D.  586. 

(d)  Ibid.  ig)  Trustee  Act,  1893  (56  &  S7 

(e)  Trustee  Act,  1893  (56  &  67  Vict.  c.  53),  ss.  14,  15. 
Vict.  0.  53),  8.  13. 
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the  doubt  if  the  case  should  ever  arise,  and  that  henceforth  the     Art.  47. 
onus  of  proving  loss  in  such  transactions  will  fall  upon  the 
beneficiaries. 

Again,  if  trustees  for  sale,  or  those  who  act  under  their  Improvident 
authority,  fail  in  reasonable  diligence  in  inviting  competi-  ^^®" 
tion,  or  if  they  contract  to  sell  under  circumstances  of  great 
improvidence  or  waste,  they  will  be  personally  responsible  (h) ; 
and  the  onus  of  proving  that  they  acted  reasonably  is  upon 
them(i).  It  is,  therefore,  the  duty  of  trustees  for  sale  to 
inform  themselves  of  the  real  value  of  the  property,  and  for 
that  purpose  to  employ,  if  necessary,  some  experienced  person 
to  value  it  (k).  But  if  they  perform  this  duty,  they  will 
not  be  responsible  if  the  beneficiaries  impeach  the  sale  as 
improvident  (I). 

Precisely  the  same  principles  apply  to  the  leasing  or  letting  improvident 
of  trust  property ;  and  if  the  trustees  do  not  take  proper  steps,  {lH^g  °^ 
by  consulting  a  practical  valuer,  to  ascertain  the  proper  rent, 
or,  a  fortiori,  knowing  the  j)roper  rent  accept  a  lower  rent,  they 
will  be  liable  to  make  good  the  difference  ();i).  Nor  must  they 
give  a  future  option  to  the  tenant  to  purchase  the  estate  ;  for 
if  the  estate  should  increase  in  value  they  will  have  given  the 
increase  away,  whereas  if  it  should  decrease,  the  person  to 
whom  the  option  is  given  would  not  exercise  it  (n).  Whether 
they  can  give  an  option  to  the  tenant  to  determine  the  lease 
(say  at  the  seventh  or  fourteenth  year),  or  to  remain,  does  not 
seem  to  be  quite  clear.  But  in  Re  Lander  and  Bagley's 
Contract  (o),  Chitty,  J.,  seemed  to  assume  that  a  trustee  with 
power  to  lease  for  a  term  of  ten  years  could  give  the  lessee  an 
option  to  determine  the  lease  at  the  end  of  three  years,  saying : 
"  It  was  argued  that  it  must  necessarilj'  be  a  breach  of  trust  to 
grant  a  lease  for  a  term  of  years  at  a  rent  of  ^80  a  year,  with 
an  option,  on  the  part  of  the  tenant  to  continue  for  another 
seven  years,  or  less  term,  at  an  increased  rent.  It  would  take 
a  good  deal  of  argument  to  convince  me  of  the  soundness  of 
that  proposition.  As  at  present  advised  I  do  not.  see  any 
substantial  difference  between  an  agreement  to  let  for   ten 

{h)  Ord  V.  Noel  (1820),  5  Madd.  4  Ch.  D.  at  p.  816. 

438;  aniAnon.  (1821),  6  Madd.  [1)  Grove  v.  Search  (1906),  22 

10;    Pechel  v.  FowUr  (1795),  2  T.  L.  R.  290. 

Anst.  549.  (m)  Ferraby  v.  Hohson  (1847), 

{i)  Morris  v.  Wright  (1851),  14  2  Ph.  255. 

Beav.  291.  (m)  Clay  r.  Bufford  (1852),  5 

(fc)  Oliver  v.    Court  (1820),   8  De  G-.  &  Sm.  768  ;   and  Oceanic 

Pr.    127  ;     Campbell   v.    Walher  Steam  Navigation  Co.  v.  Suther- 

(1800),  5  Ves.  678  ;   and  see  per  berry  (1880),  16  Ch.  D.  236. 

Jessel,    M.E.,   Be    Cooper    and  (o)  [1892]  3  Ch.  41,  at  p.  49. 
Allen  to  Harlech's  Contract  (1876), 
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years,  with  the  power  to  the  tenant  to  determine  it  at  the  end 
of  three  years,  and  an  agreement  to  let  for  three  years  with  the 
power  to  the  tenant  to  continue  for  another  seven  years.  But 
T  will  leave  this  point  open."  It  seems  to  be  clear,  however, 
that  where  a  right  to  renew  is  given,  the  original  plus  the 
renewed  term  must  not  exceed  the  maximum  term  for  which 
the  trustees  can  lease  {p). 

The  same  principles  hold  good  in  the  case  of  trustees  for 
purchase,  who  ought  clearly  to  satisfy  themselves  of  the  value 
of  the  property,  and  for  that  purpose  to  employ  a  valuer  of 
their  own,  and  not  trust  to  the  valuer  of  the  vendor.  For 
a  man  may  bond  fide  form  his  opinion,  but  he  looks  at  the 
case  in  a  totally  different  way  when  he  knows  on  whose  behalf 
he  is  acting  ;  and  if  the  trustees  rely  upon  the  vendor's  valuer, 
and  he,  however  honCi  fide,  values  the  property  at  more  than 
its  true  value,  they  will  be  liable  {q). 

Trustees  for  purchase  should  also  take  reasonable  care  that 
they  get  a  good  marketable  title,  and  that  they  do  not,  by 
conditions  of  sale,  bind  themselves  not  to  require  one  {r) ;  and 
they  should  never  purchase  without  getting  the  legal  estate  (.s) . 
Moreover,  they  should  never  purchase  land  merely  as  a 
speculation  without  having  money  in  hand  to  pay  for  it  (i). 

Even  before  the  Judicial  Trustees  Act,  1896,  gave  the  court 
power  to  excuse  a  trustee  who  has  acted  reasonably  and 
honestly,  a  trustee  was  not  responsible  for  a  mere  error  of 
judgment,  if  he  had  exercised  a  reasonable  discretion  and 
acted  with  diligence  and  good  faith.  Thus,  where  an  executor 
omitted  to  sell  some  foreign  bonds  for  a  year  after  the  testator's 
death,  although  there  was  a  direction  in  the  will  to  convert 
with  all  reasonable  speed,  he  was  held  irresponsible  for  a  loss 
caused  by  the  bonds  falling  in  price  ;  for  although  the  conclu- 
sion he  came  to  was  unfortunate,  yet  having  exercised  a  bond 
fide  discretion,  the  mere  fact  of  the  loss  was  not  sufficient  to 
charge  him  {u).     A  fortiori  will  this  be  so  where  there  is  power 


(p)  See  Bellringer  v.  Blagrave 
(1847),  1  De  G.  &  Sm.  63; 
Magrane  v.  Archbold  (1813),  1 
Dow,  107. 

(q)  Ingle  v.  Partridge  (1865), 
34  Beav.  411  ;  and  see  also  Fry 
Y.  Tapson  (1884),  28  Ch.  D.  268  ; 
Waring  v.  Waring  (1852),  3 
Ir.  Ch.  Eep.  331. 

(r)  Eastern  Counties  Bail.  Oo.Y. 
Eawhes  (1855),  5  H.  L.  Cas.  331. 

(s)  And  as  to  advancing  trust 
money   on  a  covenant   to   sur- 


render copyholds,  see  WyaM  v. 
Sharrati  (1840),  3  Beav.  498; 
and  as  to  equitable  mortgages 
generally,  Norris  v.  Wright 
(1851),  14  Beav.  291  ;  LocTchart 
v.  Beilly  (1857),  1  De  G.  &  J. 
464  ;    and  infra.  Art.  48. 

(t)  Ecclesiastical  Commissioners 
V.  Finney,  [1900]  2  Ch.  736. 

(u)  Buxton  V.  Buxton  (1835), 
1  Myl.  &  Cr.  80  ;  and  see  Faddon 
V.  Richardson  (1855),  7  De  G.  M. 
&  G,  663, 
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to  postpone  a  sale  (x).  As  to  what  constitutes  a  reasonable  Art.  47. 
delay,  this  depends  on  the  particular  circumstances  affecting 
each  case.  Prima  facie,  a  trustee  ought  not  to  delay  realisa- 
tion beyond  a  year,  even  where  he  has  apparently  unlimited 
discretion  {y) ;  and  if  he  procrastinates  beyond  that  period, 
the  onus  will  be  cast  upon  him  of  proving  that  the  delay  was 
reasonable  and  proper  («).  If  he  considers  further  delay  very 
desirable  he  should  apply  to  the  court  (a). 

A  trustee  will  not  be  liable  if  the  trust  property  be  stolen,  Theft  of  trust 
provided  he  has  taken  reasonable  care  of  it  Qj) ,  even  although  P™P'^^*y- 
the  thief  be  his  own  servant,  if,  on  the  facts  proved,  it  appear 
that  the  trustee  was  justified  in  deputing  the  custody  of 
the  property  to  such  servant  {e.g.,  the  manager  of  a  trust 
business)  (c).  Yet,  by  a  curious  anomaly,  it  has  been  held 
that  a  trustee  is  liable  if  he  is  induced  by  fraud  or  forgery  to 
hand  it  over  to  the  wrong  person  (cQ.  It  is  difficult  to  under- 
stand how  this  latter  rule  could  have  come  into  being,  except 
upon  the  false  analogy  of  a  trustee  to  a  banker  or  creditor. 
As  has  been  shown  in  this  article,  a  trustee  is  in  the  position 
of  a  gratuitous  bailee ;  he  must  take  reasonable  care  of  the 
trust  property,  and  if  it  is  lost  or  stolen  he  is  discharged  from 
responsibility,  provided  that  he  was  guiltless  of  negligence. 
If,  then,  a  careful  trustee  is  not  responsible  for  property  stolen 
from  his  custody,  upon  what  conceivable  ground  should  he 
be  held  responsible  for  property  obtained  from  him  by  false 
pretences  or  forgery,  which  are  crimes  far  more  subtle,  and 
against  which  it  is  much  more  difficult  to  safeguard  himself  ? 
Since  the  Judicial  Trustees  Act,  1896  (59  &  60  Yict.  c.  35), 
such  a  technical  breach  of  trust  can  and  ought  to  be  excused 
by  the  court  (e). 

Where  a  trustee  of  a  policy  of  insurance  neglected  to  indorse  Neglect  in 
on  it  a  memorandum  of  the  trust,  or  to  give  notice  to  the  '^gcuriJfgs'''™'' 
office,  and  subsequently  carelessly  allowed  it  to  get  into  the 
settlor's  hands,  who  mortgaged  it  to  a  third  party,  the  trustee 

(a;)  Be     Schneider,    Kirby     v.  v.  Empson  (1856),  22  Beav.  181. 

ScMeider(1906),  22T.  L.  E.  223.  (a)  See       Morris      v.    Morris 

{y)  Seulthorpe       v.        Tipper  (1858),  4  Jur.  (n.  s.)  802. 

(1871),  L.  E.  13  Eq.  232  ;   and  as  {i)  Jones   v.    Lewis   (1751),    2 

to  the  propriety  of  an  executor  Ves.  Sen.  240  ;  Job  v.  Job  (1877), 

allowing    tlie    testator's    money  6  Ch.  D.  562. 

invested  on  mortgage  to  remain  (c)  Jobson   v.   Palmer,    [1893] 

so    until    wanted,    see    Orr    v.  1  Ch.  7 1 ;  and  see  also  Weir  v.  Bell 

Newton     (1791),     2     Cox,     274;  (1878),  3  Ex.  D.  238. 

Robinson    v.    Bobinson    (1851),  {d)  See  Art.  49,  and  illustra- 

1  De  Gr.  M.  &  G.  247.  tions  thereto,  infra. 

(z)  See   per   Wood,    L.J.,    in  (e)  See    Art.    90,    infra :     Be 

Grayburn    v.     Olarkson,    (1868),  Smith,  Smithy.  Thompson  {ld02), 

L.  E.  3  Ch.  at  p.  606,  and  Hughes  71  L.  J.  Ch.  411. 


268 
Art.  47. 


Inventory 
ot  chattels. 


Neglect  to 
invest  trust 
fund. 


Not  bound 
to  insure. 


The  Administration  op  a  Trust. 

was  held  liable  (/).  Where  trustees  hold  securities  payable 
to  bearer,  the  proper  course  is  to  deposit  them  with  their 
bankers  (g),  and  not  with  their  solicitor  (h),  nor  with  one  only 
of  the  trustees  (i),  unless  for  purposes  of  sale  in  cases  where 
he  is  a  stockbroker  (k). 

So  a  trustee  of  chattels  should  make  and  keep  an  inventory 
of  them,  so  that  if  lost  by  the  neglect  or  fraud  of  others, 
proper  evidence  of  the  nature  and  value  of  the  chattels  may 
be  preserved  (l). 

A  trustee  ought  to  invest  moneys  in  his  hands  subject  to 
the  trust  within  a  reasonable  time;  and  if  he  omits  to  do 
so,  he  will  be  charged  interest  (m) ;  and  if  the  fund  be  lost, 
he  will  be  liable  to  make  it  good  (n).  A  fortiori  will  he  be 
liable  where  he  has  left  the  trust  fund  in  the  sole  custody  of 
his  co-trustee  (o).  And,  on  similar  grounds,  trustees  ought  to 
accumulate  infants'  property  by  way  of  compound  interest  (p). 

A  trustee  is  not  bound  to  insure  premises  against  loss  by 
fire  iq) ;  but  by  s.  18  of  the  Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  trustees  are  expressly  authorised  to  do  so  to  an  amount 
not  exceeding  three-fourths  of  the  value  of  the  property  insured, 
and  to  pay  the  premiums  out  of  the  income  of  that  property  or 
of  any  other  property  subject  to  the  same  trusts.  The  section 
applies  to  heirlooms  settled  to  accompany  land  in  strict 
settlement,  where  the  trustees  can  pay  premiums  out  of  the 
income  of  capital  moneys  in  their  hands  (r).  It  does  not, 
however,  apply  to  property  held  on  simple  trust  for  bene- 
ficiaries absolutely,  and  is,  of  course,  subject  to  the  express 
directions  (if  any)  of  the  settlement.  If  trustees  do  not  insure, 
and  a  beneficiary  does  so  out  of  his  own  moneys,  he  may  keep 


(/)  Kingdon  v.  Castleman 
(1877),  25  W.  R.  345  ;  and  see 
Barnes  v.  Addy  (1874),  L.  R. 
9  Ch.  244,  and  Hobday  v.  Peters 
(No.  3)  (1860),  28  Beav.  603. 

ig)  Be  De  Pothonier,  Dent  v. 
Be  Pothonier,  [1900]  2  Ch.  529. 
But  aliter  with  regard  to  non- 
bearer  securities,  see  Art.  50, 
infra. 

(ft)  FieU  V.  FieU,  [1894]  1  Ch. 
425. 

{i)  Candler  v.  Tillett  (1855),  22 
Beav.  257. 

(k)  Be  Gasquoine,  Gasquoine 
V.  Gasquoine,  [1894]  1  Ch.  470. 

(l)  Temple  v.  Thring  (1887), 
56  L.  J.  Ch.  767. 

(to)  See  Gilroy  v.  Stephen 
(1882),  30  W.  R.  745  ;  Sta^ord  v. 


Fiddon  (1857),  23  Beav.  386; 
and  Be  Jones,  Jones  v.  Searle 
(1883),  49  L.  T.  91.  In  Gann  v. 
Gann  (1884),  51  L.  T.  770, 
Kat,  J.,  considered  that  six 
months  was  the  maximum 
period. 

[n)  Moyle  v.  Moyle  (1831),  2 
Russ.  &  Myl.  710. 

(o)  Lewis  v.  Nohhs  (1878),  8 
Ch.  D.  591. 

(p)  Conveyancing  Act,  1881 
(44  &  45  Vict.  o.  41),  s.  43. 

(q)  Bailey  v.  Gould  (1840), 
4  Y.  &  Coll.  221  ;  and  Dobson 
V.  Land  (1850),  8  Hare,  216. 

(r)  Be  Earl  of  Egmont's  Trusts, 
Lefroy  v.  Farl  of  Bgmont,  [1908] 
1  Ch.  821. 
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whatever  is  paid  under  the  policy  for  himself  (s) ;  but  secus     Art.  47. 
where  the  premiums  are  paid  out  of  the  trust  income  (t). 

Trustees  are  generally  bound  to  see  that  trust  premises  do  How  far 
not  fall  into  decay  (u).  But,  as  we  have  seen,  the  cost  of  torepairs. 
repairs  is  not  necessarily  thrown  exclusively  on  income  (a;'), 
and  trustees  should  apply  to  the  court  for  directions  as  to 
raising  the  necessary  money  (u).  It  has,  however,  been  decided 
that  when  leasehold  houses  are  held  in  trust  to  receive  the  rents 
and  pay  them  to  A.  for  life,  and  after  his  death  in  trust  for  B., 
the  trustees,  in  order  to  avoid  forfeiture,  are  entitled  to  apply 
the  rents  in  keeping  the  houses  in  a  proper  state  {y).  But  this 
is  without  prejudice  to  the  ultimate  incidence  of  the  costs  (^). 

Trustees  being  liable  for  gross  negligence,  are  a  fortiuri  MalafAes. 
liable  where  they  combine  reckless  disregard  of  the  interests 
of  their  cestuis  que  trusts  with  mala  fides.  Thus,  where  one 
trustee  retires  from  the  trust  in  order,  as  he  thinks,  to  relieve 
himself  from  the  responsibility  of  a  wrongful  act  meditated  by 
his  co-trustee,  he  will  be  held  as  fully  responsible  as  if  he  had 
been  particeps  criminis  (a).  But  to  make  him  responsible  it 
must  be  proved  that  the  very  breach  of  trust  which  was  in  fact 
committed  was  not  merely  the  outcome  of,  or  rendered  easy 
by,  the  retirement,  but  was  contemplated  by  the  trustee  who 
retired  (h). 


Art.  48. — Duty  of  Trustee  in  Relation  to  the  Investment 
of  Trust  Funds. 

(1)  A  trustee  can  only  lawfully  invest  trust  funds 
upon  securities  authorised  by  the  settlement  or  by 
statute  (c) ;  and  not  upon  the  latter  if  the  settlement 
forbids  such  investment  (d). 

(2)  Even  vs^ith  regard  to  such  securities,  a  trustee  is 

(s)  Gaussen       v.        Whatman  Frehe  v.   Oalmady,  supra ;  and 

(1905),  93  L.  T.  101.  see  p.  252,  et  seq.,  supra. 

(i)  Be  Quiche's   Trusts,  Polti-  [a)  Norton  v.  Pritchard,  Reg. 

more  v.  Quicke,  [1908]  1  Ch.  887.  Lib.  B.   (1844),  771  ;    Webster  v. 

(u)  Per     Cotton,     L.J.,     Be  Le   Hunt  (1861),  9  W.   E.  918 ; 

HotehJcys,     Frelce     v.     Calmady  Palairet    v.     Carew    (1863),    32 

(1886),  32  Ch.  D.  408.  Beav.    564;     Glark    v.    HosUns 

{x)  Art.  46,  supra.  (1868),  37  L.  J.  Ch.  561. 

iy)  Be  Fowler,  Fowler  v.  Odell  (6)  Head  v.  OouU,  [1898]  2  Ch. 

(1881),  16  Ch.  D.  723.     But  see  250. 

Be    Courtier,    Coles    v.    Courtier  (c)  As  to  what  securities  are 

(1886),  34  Ch.  D.  136,  and  also  authorised  by  statute,  see  infra. 

Art.  46,  infra.  p.  271  et  seq. 

{z)  Be      Courtier,      Coles      v.  {d)  Trustee  Act,  1893  (56  &  57 

Courtier,  supra,  and  Be  Hotchkys,  Vict.  c.  53),  s.  1  ip.  271,  infra). 
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Art.  48.  bound  to  consider  whether,  having  regard  to  all  the 
circumstances,  and  to  the  rules  laid  down  in  Arts.  43 
and  47,  it  is  prudent  to  make  the  investment  (e). 
But  the  mere  fact  that  stock  is  above  par  does  not 
necessarily  make  it  improper  to  purchase  it(/). 

(3)  In  particular,  in  investing  on  mortgage,  he 
should  (unless  expressly  authorised  by  the  settlement) — 

(a)  accept  only  a  first  legal  mortgage  (g)  of   free- 

hold or  copyhold  property,  which  is  not  of  a 
wasting  character  (such  as  brickfields  or  coal 
mines)  {h); 

(b)  never  join  in  a  contributory  mortgage  (i)  -,   and 

(c)  always  obtain  a  report  as  to  the  value  of  the 

property  made  by,  and  act  upon  the  advice  as 
to  its  propriety  as  a  trust  investment  of,  a  person 
whom  he  reasonably  believes  to  be  an  able 
practical  surveyor  or  valuer,  instructed  and 
employed  independently  of  the  owner  of  the 
property ;  and  should  never  advance  more  than 
two-thirds  of  the  value  stated  in  such  report  (k). 

(4)  A  trustee  (unless  authorised  by  the  settlement)  (l), 
must  not  apply  for,  or  hold  any  certificate  to  bearer 
issued  under  the  authority  of — 

(a)  the  Indian  Stock  Certificate  Act,  1863  ; 

(b)  the  National  Debt  Act,  1870 ; 

(c)  the  Local  Loans  Act,  1875  ;  or 

(d)  the  Colonial  Stock  Act,  1877  (m). 

(5)  Where  there  is  power  to  invest,  such  power 
carries  with  it  the  power  to  vary  investments  from 

(e)  See  per  Cotton  and  Lopes,  Learoyd,    supra  ;     Smethurst    v. 

L.JJ.,  in  Be  Whiteley,  WUteley  Eastings  (1885),   30   Ch.  D.  490. 

V.  Learoyd  (1886),;  33  Ch.  D.  347,  As  to  copyholds,  WyaU  v.  Shar- 

afflrmed,  (sub   nom.    Learoyd  v.  ratt   (1840),    3    Beav.    498  ;     Be 

Whiteley)  (1887),    12    App.   Cas.  Turner,  Barker  v.  Ivimey,  [1897] 

727,  and  Button  v.  Annan,  [1898]  1  Ch.  536. 

A.  C.  289.  (i)  Webb  v.  Jonas  (1888),   39 

(/)  See  Trustee  Act,  1893,  s.  2  Ch.  D.   660  ;    Be  Massingberd's 

(infra,  p.  273).  Settlement,    Clark  v.    Trelawney 

(g)  N orris    v.    WrigU    (1851),  (1890),  63  L.  T.  296. 

14    Beav.     291  ;      Lockhaii,    v.  (7c)  Trustee  Act,  1893  (56  &  57 

Beilly  (1857),  1  De  G.  &  J.  464  ;  Vict.  c.  53),  s.  8. 

and  Swaffleld  v.  Nelson,  [1876]  (I)  See  Be  Both,  Goldberger  v. 

W.  N.  255 ;  and  see  dicta  in  Ohap-  Both  (1896),  74  L.  T.  50. 

man  v.  Browne,  [1902]  1  Ch.  785.  (m)  Trustee  Act,    1893,    s.    7. 

(h)  Be   Whiteley,    Whiteley   v.  Nothing  in  this  section,  however. 
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time  to  time,  including  power  to  re-sell  purchased  real     Art.  48. 
estate  (n) . 

(6)  Where  part  of  a  testator's  residuary  trust 
estate  consists  of  securities  on  which  the  trustees 
are  permitted  to  invest,  they  are  not  bound  to 
convert  and  then  to  procure  others  of  the  same 
nature ;  unless,  having  regard  to  all  the  surrounding 
circumstances,  it  would  be  imprudent  to  retain 
them  (o). 

Paragraph  (1). 

The  powers  of  trustees  as  to  investment  have  been  from  investments 
time  to  time  extended  by  statutes  which  are  now  consoUdated  ty*^tatute 
in  ss.  1—6  of  the  Trustee  Act,  1893  (56  &  57  Viet.  c.  53),  as 
extended  by  s.  2  of  the  Colonial  Stock  Act,  1900  (63  &  64 
Vict.  c.  62),  and  s.  17,  sub-s.  (4),  of  the  Metropolis  Water 
Act,  1902  (2  Edw.  7,  c.  41).  By  the  Colonial  Stock  Act  it  is 
enacted  that  the  securities  in  which  a  trustee  may  invest 
under  the  powers  of  the  Trustee  Act,  1893,  shall  include  any 
colonial  stock  registered  in  the  United  Kingdom  in  accordance 
with  the  provisions  of  the  Colonial  Stock  Acts,  1877  to  1900, 
and  with  respect  to  which  there  have  been  observed  such 
conditions  as  the  Treasury  may  by  order  prescribe.  The 
restrictions  in  s.  2  (2)  of  the  Trustee  Act,  1893,  are  to  apply- 
to  such  colonial  stocks.  By  the  Metropolis  Water  Act  the 
"  B  "  stock  of  the  Metropolitan  Water  Board  is  added  to  the 
list  of  investments  authorised  by  the  Trustee  Act,  1893. 

The  sections  of  the  Trustee  Act,  1893,  above  referred  to  are 
as  follows  : 

1.  A  trustee  may,  unless  expressly  forbidden  (jj)  by  the  instrument 
(if  any)  creating  tbe  trust,  invest  any  trust  funds  in  his  hands,  whether 

is   to   impose   on   the   Bank   of  Tapp    and    London    and    India 

England  or  of  Ireland,  or  on  any  Dock  Co.  (1905),   92  L.  T.    829  ; 

person  authorised  to  issue  any  Be  Pope's  Contract,  [1911]  2  Ch. 

such  certificate,  any  obligation  442. 

to    inquire    whether    a    person  (o)  See    Ames    v.    Parkinson 

applying  for  such  certificate  is  (1844),  7  Beav.  379,  apparently 

or  is  not  a  trustee,  or  to  subject  not    even    a    second    mortgage, 

them  to  any  liability  in  the  event  Bobinson  v.  Bobinson  (1851),   1 

of  their  granting  such  certificate  De  G.  M.  &  G.  247  ;    and  see 

to  a  trustee,  or  to  invalidate  any  also    Be     Chapman,     Codes     v. 

such  certificate  if  granted.  Chapman,  [1896]  2  Ch.  763. 

(to)  Be  Clergy  Orphan  Corpora-  (p)  A   direction   to   invest  in 


(1874),  L.   E.   18  Eq.  280;  specified     securities     does     not 

and  see  also  Be  Dick,  Lopes  v.  "  expressly  forbid  "    investment 

Eume-Dick,   [1891]   1   Ch.   423;  in  the  statutory  securities:  Be 

affirmed     {sub    nom.     Hume    v.  Burke,   Burke   v.    Burke,    [1908] 

Lopes),    [1892]   A.    C.    112 ;   Be  2  Ch.  248. 
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Art.  48.       ^^  tlie  time  in  a  state  of  investment  or  not,  in  manner  following,  that  is 
to  say : 

(a)  In  any  of  the  parliamentary  stocks  or  public  funds  or  government 

securities  of  the  United  Kingdom  : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or  Ireland  (q) : 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland  : 

(d)  In  India  three  and  a  half  per  cent,  stock  and  India  three  per  cent. 

stock,  or  in  any  other  capital  stock  which  may  at  any  time  here- 
after be  issued  by  the  Secretary  of  State  in  Council  of  India  under 
the  authority  of  Act  of  Parliam.ent,  and  charged  on  the  revenues 
of  India : 

(e)  In  any  securities  the  interest  of   which  is  for  the  time  being 

guaranteed  by  Parliament  (r) : 

(f)  In  consolidated  stock  created  by  the  Metropolitan  Board  of  Works, 

or  by  the  London  County  Council,  or  in  debenture  stock  created 
by  the  Receiver  for  the  Metropolitan  Police  District : 

(g)  In  the  debenture  or  rentcharge,  or  guaranteed  or  preference  stock 

of  any  railway  company  in  Great  Britain  or  Ireland  incorporated 
by  special  Act  of  Parliament,  and  having  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  paid  a  dividend  at 
the  rate  of  not  less  than  three  per  centum  per  annum  on  its  ordinary 
stock  (s) : 

(h)  In  the  stock  of  any  railway  or  canal  company  in  Great  Britain  or 
Ireland  whose  undertaking  is  leased  in  perpetuity  or  for  a  term 
of  not  less  than  two  hundred  years  at  a  iixed  rental  to  any  such 
railway  company  as  is  mentioned  in  sub-section  (g),  either  alone 
or  jointly  with  any  other  railway  company : 

(i)  In  the  debenture  stock  of  any  railway  company  in  India  the  interest 
on  which  is  paid  or  guaranteed  by  the  Secretary  of  State  in 
Council  of  India : 

(j)  In  the  "  B  "  annuities  of  the  Eastern  Bengal,  the  East  Indian,  and 
the  Scinde  Punjaub  and  Delhi  Eailways,  and  any  like  annuities 
which  may  at  any  time  hereafter  be  created  on  the  purchase  of 
any  other  railway  by  the  Secretaiy  of  State  in  Council  of  India, 
and  charged  on  the  revenues  of  India,  and  which  may  be 
authorised  by  Act  of  Parliament  to  be  accepted  by  trustees  in 
lieu  of  any  stock  held  by  them  in  the  purchased  railway  ;  also  in 
deferred  annuities  comprised  in  the  register  of  holders  of  annuity 
Class  D.  and  aimuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Railway  Company  : 

(k)  In  the  stock  of  any  railway  company  in  India  upon  which  a  fixed 
or  minimum  dividend  in  sterling  is  j^aid  or  guaranteed  by  the 
Secretary  of  State  in  Council  of  India,  or  upon  the  capital  of 
which  the  interest  is  so  guaranteed  : 

(q)  This  would  seem  to  include  per  cent,  stock  (Pacific  Railway), 

a  mortgage  of  ground  rents  but  36  &  37  Vict.  c.  45. 

not    a    'purchase    of    them    {Be  (s)  This   paragraph   does  not 

Peyton's  Settlement  Trust  (1869),  of    itself    empower    trustees    to 

L.  E.7Eq.  463).    But  an  express  invest  in  the  securities  specified 

power    to    "  invest    on    ground  in  s.    5    (3),    infra,    p.  274  {Be 

rents,"  as  distinguished  from  on  Tattersall,  Topham  v.  Armitage, 

the  security  of  them,  authorises  [1906]  2  Ch.  399) ;  nor  probably 

a  purchase  {Be  Mordan,  Legg  v.  does  paragraph  (b)  authorize  in- 

Mordan,  [1905]  1  Ch.  515).  vestments   in  those   specified  in 

(r)  This  includes  Canadian  4  s.  5  (1). 
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(1)  In  the  debenture  or  guaranteed  or  preference  stock  of  any  company      Art.  48. 

in  Great  Britain  or  Ireland,  established  for  the  supply  of  water  

for  profit,  and  incorporated  by  special  Act  of  Parliament  or  by 
Eoyal  Charter,  and  having  during  each  of  the  ten  years  last  past 
before  the  date  of  investment  paid  a  dividend  of  not  less  than  five 
pounds  per  centum  on  its  ordinary  stock : 
(m)  In  nominal  or  inscribed  stock  issuei^  or  to  be  issued,  by  the 
corporation  of  any  municipal  borough  having,  according  to  the 
returns  of  the  last  census  prior  to  the  date  of  investment  (t),  a 
population  exceeding  fifty  thousand,  or  by  any  county  council, 
under  the  authoritj'  of  any  Act  of  ParUament  or  provisional  order : 
(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  any  com- 
missioners incorporated  by  Act  of  Parliament  for  the  purpose  of 
supplying  water,  and  having  a  compulsory  power  of  levying 
rates  over  an  area  having,  according  to  the  returns  of  the  last 
census  prior  to  the  date  of  investment,  a  population  exceeding 
fifty  thousand,  provided  that  during  each  of  the  ten  years  last 
past  before  the  date  of  investment  the  rates  levied  by  such  com- 
missioners shall  not  have  exceeded  eighty  per  centum  of  the 
amount  authorised  by  law  to  be  levied  : 
(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorised  for  the  investment  of  cash  under  the  control  or 
subject  to  the  order  of  the  High  Court  {u), 
and  may  also  from  time  to  time  vary  any  such  investment  (v). 

2. — (1)  A  trustee  may  under  the  powers  of  this  Act  invest  in  any  of  the 
securities  mentioned  or  referred  to  in  section  one  of  this  Act,  notwith- 
standing that  the  same  may  be  redeemable,  and  that  the  price  exceeds 
the  redemption  value. 

(2)  Provided  that  a  trustee  may  not  under  the  powers  of  this  Act 
purchase  at  a  price  exceeding  its  redemption  value  any  stock  mentioned 

(t)  See   Be   Druitt,    Druitt   v.  restriction,    says    that    also    all 

Dehler,  [1903]  1  Ch.  446.  stocks,  etc.,  shall  be  permissible 

(u)  These  at  present  (see  on  which  the  court  may  for  the 
E.  S.  C,  Ord.  XXII.,  r.  17)  are  time  being  authorise  its  funds  to 
rather  more  restricted  than  the  to  invested,  jit  presemi  the  court 
statutory  investments,  except  as  permits  its  funds  to  be  invested 
to  that  specffied  in  sub-s.  (g)  of  on  the  debenture  stocks  of  raU- 
the  Act,  with  regard  to  which  aU  way  companies  which  have  paid 
that  the  court  requires  is  that  any  dividend  for  ten  years  past ; 
the  railway  company  has  paid  and  therefore  it  follows  that, 
a  dividend  (not  necessarily  of  at  present,  trustees  may  follow 
3  per  cent.)  on  ordinary  capital  suit.  It  is  difficult  to  under- 
for  ten  years  next  before  the  stand  how  any  lawyer  could  be 
date  of  investment.  The  City  of  a  contrary  opinion,  which 
Editor  of  "  The  Times,"  some  would  render  sub-s.  (o)  abso- 
years  since,  stated  that  "  lawyers  lutely  meaningless, 
differ  "  as  to  the  efiect  of  this,  (v)  This  applies  even  where 
some  contending  that,  with  re-  the  settlement  contains  no  power 
gard  to  investments  open  to  to  vary  {Be  Dick,  Lopes  v.  Hume- 
trustees,  the  rule  of  oouit  is  Diclc,  [1891]  1  Ch.  423,  affirmed 
governed  and  restricted  by  the  {sub  nom.  Hume  v.  Lopes)  [1892] 
Act.  It  is,  however,  conceived  A.  C.  112  ;  axi.d  aee  Be  Owthwaite, 
that  this  is  an  absurd  contention.  Owthwaite  v.  Taylor,  [1891]  3  Ch. 
The  Act  enumerates  a  series  of  494).  The  court  will  not,  as  a 
investments  that  are  to  be  rule,  interfere  with  the  discretion 
permanently  permissible,  and  of  trustees  as  to  varying  invest- 
then,  by  way  of  further  extension  ments  {Lee  v.  Young  (1843),  2 
and    certainly   not   by   way   of  Y.  &  CoU.  C.  C.  532). 
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Art.  48.      °^  referred  to  in  sub-sections  (g),  (i),  (k),  (1),  and  (m)  of   section  one, 

which  is  liable  to  be  redeemed  -within  fifteen  years  of  the  date  of  purchase 

at  par  or  at  some  other  fixed  rate,  or  purchase  any  such  stock  as  is 
mentioned  or  referred  to  in  the  sub-sections  aforesaid,  -which  is  liable  to 
be  redeemed  at  par  or  at  some  other  fixed  rate,  at  a  price  exceeding 
fifteen  per  centum  above  par  or  such  other  fixed  rate  (x). 

(3)  A  trustee  may  retain  until  redemption  any  redeemable  stock,  fund, 
or  security  -which  may  have  been  purchased  in  accordance  -with  the 
po-wers  of  this  Act. 

3.  Every  po-wer  conferred  by  the  preceding  sections  shall  be  exercised 
according  to  the  discretion  of  the  trustee,  but  subject  to  any  consent 
required  by  the  instrument,  if  any,  creating  the  trust  -with  respect  to  the 
investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  -well  to  trusts  created  before  as 
to  trusts  created  after  the  passing  of  this  Act,  and  the  po-wers  thereby 
conferred  shall  be  in  addition  to  the  powers  conferred  by  the  instrument, 
if  any,  creating  the  trust. 

5. — (1)  A  trustee  having  power  to  invest  in  real  securities  (i/),  unless 
expressly  forbidden  by  the  instrument  creating  the  trust,  may  invest  and 
shall  be  deemed  to  have  always  had  power  to  invest — 

(a)  on  mortgage  of  property  held  for  an  unexpired  term  of  not  less 

than  two  hundred  years,  and  not  subject  to  a  reservation  of  rent 
greater  than  a  shilling  a  year,  or  to  any  right  of  redemption 
or  to  any  condition  for  re-entry,  except  for  non-pajonent  of 
rent ;  and 

(b)  on  any  charge,  or  upon  mortgage  of  any  charge,  made  under  the 

Improvement  of  Land  Act,  1864. 

(2)  A  trustee  having  power  to  invest  in  the  mortgages  or  bonds  of  any 
railway  company  or  of  any  other  description  of  company  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorising  the  investment, 
invest  in  the  debenture  stock  of  a  railway  company  or  such  other 
company  as  aforesaid. 

(3)  A  trustee  having  power  (sj)  to  invest  money  in  the  debentures  or 
debenture  stock  of  any  railway  or  other  company  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorising  the  investment, 
invest  in  any  nominal  debentures  or  nominal  debenture  stock  issued 
under  the  Local  Loans  Act,  1876. 

(4)  A  trustee  having  power  to  invest  money  in  securities  in  the  Isle  of 
Man,  or  in  securities  of  the  government  of  a  colony,  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorising  the  investment, 
invest  in  any  securities  of  the  Government  of  the  Isle  of  Man,  under  the 
Isle  of  Man  Loans  Act,  1880. 

(5)  A  trustee  having  a  general  power  to  invest  trust  moneys  in  or  upon 
the  security  of  shares,  stock,  mortgages,  bonds,  or  debentures  of 
companies  incorporated  by  or  acting  under  the  authority  of  an  Act  of 

(x)  This,  of  course,  overrides  investments  under  local  Acts, 

the  more  stringent  restrictions  (y)  It  is  apprehended  that  this 

imposed  on  trustees  by  the  local  means    express    power,    on    the 

Acts  under  which  these  stocks  analogy  of  the  case  cited  in  the 

were  formerly  made  conditional  next  note. 

trustee  investments.  It  may  be  (z)  I.e.,  express  power.  The 
that  there  are  still  some  corpora-  statutory  power,  s.  1  (g),  p.  272, 
tions  which  do  not  fall  under  the  supra,  is  not  sufficient  {Be  Tatter- 
above  paragraph,  where  stocks  sail,  Topham  v.  Armitage,  [1906] 
are  nevertheless  made  conditional  2  Ch.  399). 
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Parliament,  may  invest  in,  or  upon  the  security  of,  mortgage  debentures      Art.  48. 

duly  issued  under  and  in  accordance  ■with,  the  provisions  of  the  Mortgage  ■ 

Debenture  Act,  1865. 

6.  A  trustee  having  power  to  invest  in  the  purchase  of  land  or  on 
mortgage  of  land  may  invest  in  the  purchase,  or  on  mortgage  of  any 
land,  notwithstanding  the  same  is  charged  with  a  rent  under  the  powers 
of  the  Public  Money  Drainage  Acts,  1846  to  1856,  or  the  Landed  Property 
Improvement  (Ireland)  Act,  1847,  or  by  an  absolute  order  made  under 
the  Improvement  of  Land  Act,  1864,  unless  the  terms  of  the  trust 
expressly  provide  that  the  land  to  be  purchased  or  taken  in  mortgage 
shall  not  be  subject  to  any  such  prior  charge. 

The  foregoing  securities  refer  to  ordinary  trusts  (a).     Where,  Investments 
however,  the   trust  fund   consists   of   capital   money  arising  Land  Acf 
under  the  Settled  Land  Acts,  1882  to  1890,  or  is  money  which 
is  liable  to  be  laid  out,  under  the  trusts  of  a  settlement,  in  the 
purchase  of  land  (&),  the  trustees  miist  invest  it,  according  to  Trustees. 
the  direction  of  the  tenant  for  life,  in  some  of  the  modes  specified 
in  s.  21  of  the  Settled  Land  Act,  1882;  or,  at  the  option  of  the 
tenant  for  life,  on  the  securities  in  which  money  produced  by 
the   exercise  of   a   power  of  sale  in  the  settlement  might  be 
invested    thereunder  (c).     But   the   trustees   may   bring   the 
matter  before  the  court,  which  will,  in  a  proper  case,  restrain 
the  tenant  for  life  (d). 

Although   the   range   of  trust   investments   has,  as  above  Investments 
stated,  been  greatly  increased,  the  court  still  scrutinises  with  ^y*the'^'^'^ 
considerable  (but  decreasing)  jealousy  any  direction  to  invest  settlement 
in  securities  not  authorised   by  Parliament.     The  following  ^*^®  ' 
examples  (which  of  course  turn  on  the  construction  of  particular 
settlements,  and  some  of  which  would  scarcely,  it  is  thought, 
be  followed  at  the  present  day)  will  show  how  careful  a  trustee 
ought  to  be,  before  assuming  that  the  language  of  his  settlement 
really  authorises  investments  which  it  appears  at  first  sight  to 
do.    Thus,  where  a  settlor  empowered  his  trustees  to  place  out 

(as)  The  Act  does  not  apply  to  "  thereunder,"       trustees,       for 

trust  funds  of  a  building  society  purposes    of   the    Settled   Land 

(Be  National  Permanent  Building  Act,  would  now  be  authorised  to 

Society  (1889),  43  Ch.  D.  431)  ;  invest  in  any  of  the  securities 

but  it  does  to  trust  funds  held  permitted  by  the  Trustee  Act, 

by  a  corporation  in  trust  for  a  1893  (56  &  57  Vict.  c.  53).     As 

charity    {Be    Manchester    Boyal  to  their  duties  when  the  tenant 

Infirmary,      Manchester      Boyal  for  life  directs  them  to  invest  on 

Infirmary  v.  Att.-Qen.  (1889),  43  a   particular   mortgage,   see  Be 

Ch.  D.  420).  Eotham,     Hotham    v.     Doughty, 

(&)  Settled    Land    Act,    1882  [1902]  2  Ch.  575. 
(45  &  46  Vict.  c.  38),  s.  33  ;   and  (d)  Be  Hunt's  Settled  Estates, 

Be  Mackenzie's  Trusts  (1883),  23  Bulteel    v.    Lawdeshayne,   [1906] 

Ch.  D.  750.  2  Ch.  11,  distinguishing  Be  Lord 

(c)  Settled    Land    Act,    1882,  Coleridge's    Settlement,    [1895]    2 

S8.    22,   33.     It  is   apprehended  Ch.  704. 
that,  notwithstanding  the  word 
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Art.  48. 


Where 
authorised  to 
retain  shares, 
must  not 
increase  their 
holding. 


"Where 
authorised 
to  lend  to 
a  firm. 


Government 
securities 
and  public 
companies. 


the  trust  fund  at  interest  "  at  their  discretion,"  it  was  held 
that  the  discretion  of  the  trustees  was  limited  to  a  discre- 
tion as  to  which  of  the  several  forms  of  security  authorised  hij 
laiv  they  should  invest  in,  and  did  not  give  them  power  to 
invest  in  securities  not  so  authorised ;  such,  for  instance,  as 
ordinary  railway  stock  (e).  And  indeed  the  word  "invest" 
has  been  said  to  point  to  a  loan  and  not  to  an  employment 
in  a  trading  speculation,  as  also  a  direction  to  place  out  at 
interest  {f)  or  on  security  (g). 

Where  trustees  are  authorised  to  retain  a  settlor's  shares  in 
a  particular  company,  it  has  been  held  in  some  cases  that  they 
must  not  accept  new  shares  on  reconstruction  of  the  com- 
pany (h).  But  in  a  recent  case,  where  the  trustee  was 
authorised  to  continue  the  estate  in  its  present  form  of 
investment,  Buckley,  J.,  held  the  contrary  (i).  This  case  was, 
however,  doubted  by  Kekewich,  J.,  in  Re  Anson,  Lovelace 
V.  Anson  (k),  but  distinguished  from  that  case  where  the  trust 
was  a  very  unusual  one.  It  is  conceived  that  under  no  cir- 
cumstances ought  they  to  increase  their  holding  in  the 
company ;  so  that  even  if  they  accept  an  allotment  of  bonus 
shares,  they  must  promptly  sell  them  (I).  As  to  the  power  of  the 
court  to  permit  of  a  sale  of  a  trust  business  to  a  company  in 
consideration  of  shares,  the  reader  is  referred  to  p.  218,  supra. 

On  similar  grounds,  where  trustees  are  authorised  to  invest 
money  by  placing  the  same  in  the  hands  of  a  specified  firm  at 
interest,  it  is  a  breach  of  trust  to  continue  the  loan  after  a 
change  has  taken  place  in  the  constitution  of  the  firm  (m). 

On  the  other  hand,  in  Cadett  v.  Earle  (?i),  it  was  held  that  a 
direction  to  invest  in  foreign  government  securities,  authorised 
an  investment   in   the  securities   of  one  of  the  states  of  the 


(e)  Bethell  v.  Abraham  (1873), 
L.  E.  17  Eq.  24,  per  Jessel, 
M.R.,  and  see  Be  Brown,  Brown 
V.  Brown  (1885),  29  Ch.  D.  889, 
where  this  principle  seems  to 
have  been  admitted,  although 
under  the  circumstances  the 
court  would  not  say  that  the 
trustees  were  liable. 

(/)  Bethell  v.  Abraham,  supra  : . 
and  see  Coch  v.  Qoodfellow  (1722), 
10  Mod.  489  ;  DicJconson  v. 
Player  (1838),  C.   P.,  Coop.  178. 

{g)  Harris  v.  Harris  (No.  1) 
(1861),  29  Beav.  107  ;  Murphy  v. 
Doyle  (1892),  29  L.  R.  Ir.  333  ; 
Be  Kavamagh  (1891),  27  L.  E.  Ir. 
495. 

[h)  Be     Morris,     B%<cknill     v. 


Morris  (1885),  52  L.  T.  462  ;  and 
see  also  Blount  v.  O'Connor 
(1886),  17  L.  E.  Ir.  620. 

(i)  Be  Smith,  Smith  v.  Lewis, 
[1902]  2  Ch.  667. 

(k)  [1907]  2  Ch.  424. 

(I)  Be  Pugh,  Banting  v.  Pugh, 
[1887]  W.  N.  143  ;  and  see  Be 
Anson,  Lovelace  v.  Anson,  [1907] 
2  Ch.  424. 

(m)  Be  Tucker,  Tucker  v. 
Tucker,  [1894]  1  Ch.  724,  affirmed, 
[1894]  3  Ch.  429  ;  Smith  v. 
Patrick,  [1901]  A.  C.  282; 
Cummins  v.  Cummins  (1845),  3 
Jo.  &  Lat.  64. 

(n)  (1877)  5  Ch.  D.  710;  and 
see  also  Arnould  v.  Orinstead 
(1872),  21  W.  E.  155. 
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United  States  of  America,  although  no  one  state  is  an  inde-  Art.  48. 
pendent  nation.  But  in  a  recent  case  it  was  held,  on  the  other 
hand,  that  a  power  to  invest  in  the  stocks  or  shares  of  a  colony 
does  not  extend  to  the  stock  of  a  province  of  the  Dominion  of 
Canada  (o),  which  seems  to  throw  some  doubt  on  Cadett  v. 
Earle.  It  has  been  held  that  a  power  to  invest  in  the 
securities  of  any  "public  company,"  extended  to  the  securities 
of  companies  incorporated  under  the  Companies  Acts,  and  was 
not  restricted  to  companies  incorporated  by  statute  or  royal 
charter  {p) ;  and  that  a  company  incorporated  by  charter 
under  the  provisions  of  a  general  Act  of  Parliament  was  a 
"  company  incorporated  by  statute  "  (q).  But  an  ordinary  joint 
stock  company  is  not  "created  %  statute  "  (?■),  nor  are  unin- 
corporated dock  commissioners  a  "  public  company  or  body 
corporate  "  (s) ;  and  it  would  seem  that  prima  facie  a  power 
to  invest  in  public  companies  is  restricted  to  public  companies 
in  the  United  Kingdom  (t) ;  but  so  long  as  they  are  domiciled 
{i.e.,  registered)  here,  the  fact  that  they  carry  on  their  business 
abroad  is  immaterial  (u).  A  power  to  invest  in  preference 
stock  of  a  company  does  not  authorise  an  investment  in 
preference  shares  {x). 

It  must  be  pointed  out  that,  in  the  absence  of  clear  direction,  should 
trustees  (even  where  they  have  a  discretion)  cannot,  without  e^^Mti"^^^^ 
breach  of  trust,  lend  trust  funds  on  the  security  of  a  personal  authorised, 
promise,  or  of  personal  property,  however  apparently  trust-  IJ^rsonaf 
worthy  (y) ;   and,  as  Lord  Kenyon  said  in  Holmes  v.  Dving,  security, 
this  "  ought  to  be  rung  into  the  ears  of  every  one  who  acts  in 
the   character  of   trustee  "(2).      It  is  true  that,  in  one  case. 
Bacon,  V.-C,  held   that   where   trustees  were   authorised   to 
invest  on  real  or  personal  security,  they  might  permit  money 
to  remain  merely  on  the  security  of  a  personal  promise   or 

(o)  Be  Maryon-Wilson's  Estate,  an   express   power  was   not   so 

[1911]  2  Ch.  58,  affirmed,  [1912]  restricted  by  Buckley,  J. 
1  Ch.  55.  (u)  lie  Hilton,  Oibbes  v.  Hale- 

ip)  Be  8harp,  Bickett  v.  Sliarp  Hinton,  [1909]  2  Ch.  548. 
(1890),  45  Ch.  D.  286.  (x)  Be  Willis,  Spencerr.  Willis, 

iq)  Elve  v.  Boyton,  [1891]  1  Ch.  [1911]  2  Ch.  563. 
501.  (2/)  Styles    v.    Gye    (1849),    1 

(r)  Be     Smith,     Davidson    v.  Mac.  &  G.  422  ;    Ghild  v.  Child 

MyHle,  [189G]  2  Ch..  590.  (1855),   20  Beav.    50;     Hills  v. 

(s)  Wood  V.  Middleton  (1898),  Osborne  (1834),  7  Sim.  30. 
79  L.  T.  155  ;  as  to  the  securities  (z)  (1788)  2  Cox,  1  ;  Pocoelc  v. 

issued     by     Scottish     municipal  Beddington  (1801),   5  Ves.   794  ; 

corporations,      see     Hutton      v.  Potts  v.  Britton  (1871),  L.  R.  11 

Annan,  [1898]  A.  C.  289.  Eq.    433  ;     Betliell   v.    Abraham 

(t)  Be   Castlehow,   Lamonby  r.  (1873),  L.  R.  17  Eq.  24;    Byder 

Garter,   [1903]    1   Ch.   352.     iBut  v.    Bicherton    (1743),    3    Swans, 

see    Be     Stanley,     Tennant    v.  80,  n. 
Stanley,  [1906]  1  Ch.  131,  where 
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bond  (a).  But  it  is  humbly  submitted  that  however  this 
might  be  if  the  expression  "  personal  security  "  stood  alone,  its 
juxtaposition  in  this  case  with  the  alternative  "  real  security  " 
ought  to  have  restricted  its  meaning  to  "the  security  of 
personal  property,"  and  that  to  enlarge  it  so  as  to  cover  the 
security  of  a  personal  promise  was  scarcely  justifiable  (b). 
However,  it  has  been  held  by  Kbkewich,  J.,  that  even  where 
the  direction  is  not  imperative,  trustees  may  lend  on  personal 
security  if  satisfied  that  there  is  a  reasonable  prospect  of 
repayment ;  and  may  lend  to  the  tenant  for  life,  although  his 
consent  to  the  loan  is  required  (c).  If  the  settlement  requires 
a  bond  to  be  taken  from  the  borrower,  the  trustees  must  insist 
upon  a  bond  being  given  (d).  Of  course  it  is  quite  clear  that 
where  trustees  (authorised  to  invest  on  personal  security)  do 
so  merely  for  the  purpose  of  accommodating  the  borrower,  and 
not  bona  fide  for  the  benefit  of  their  beneficiaries,  they  will  be 
liable  for  any  loss,  notwithstanding  the  authorisation  (e)  ;  and 
a  fortiori  is  that  so  where  they  lend  in  consideration  of  a 
bribe  (/).  But  if  the  trustees  are  not  merely  authorised,  but 
are  imperatively  directed  to  invest  on  certain  forms  of  invest- 
ment, they  are  bound  to  obey  the  direction,  however  much  they 
may  disapprove  (gf).  And  also  where  they  are  expressly 
authorised  to  allow  money  to  remain  on  an  unsatisfactory 
secavitj  for  the  inirpose  of  conreniencing  a  purchaser,  they  are 
justified  in  doing  so  (/()• 

Again,  a  trustee  must  not,  in  the  absence  of  express 
authority,  invest  in  trade  security;  as,  for  instance,  in  the 
shares  of  a  public  company,  which  are  in  reality  no  security 
at  all,  but  merely  documents  conferring  a  right  to  speculative 
profits  (i).  It  was  on  this  ground  that,  before  the  passing  of 
the  Acts  of  Parliament  before  referred  to,  trustees  were  not 
entitled  to  invest  even  in  stock  of  the  Banks  of  England  or 
Ireland,  or  in  the  stock  of  the  old  East  India  Company  (A). 


(a)  See  Piclcard  v.  Anderson 
(1872),  L.  R.  13  Eq.  608,  sed 
quwre. 

(6)  See  lie  Johnson,  Johnson  v. 
Hodge,  [1886]  W.  N.  72. 

(c)  Be  Laing's  Settlement, 
Laing  v.  BadoUffe,  [1899]  1  Ch. 
593,  sed  qucere. 

{d)  Cocker  v.  Quayle  (1830),  1 
Euss.  &  Myl.  535. 

(e)  Langston  v.  Ollivant  (1807), 
G.  Coop.  33  ;  and  see  Stewart  v. 
Sanderson  (1870),  L.  R.  10  Eq. 
26  ;  and  Francis  v.  Francis 
(1854),  5  De  G.  M.  &  G.  108. 


(/)  Be  Smith,  Smith  v.  Thomp- 
son, [1896]  1   Ch.  71. 

{g)  Cadogan  v.  Essex  (Lord) 
(1854),  2  Drew.  227  ;  Beauclerk 
V.  Ashburnham  (1845),  8  Beav. 
322.  And  see  now  Be  Wedder- 
6MrTO(1878),  9Cli.  D.  112. 

(h)  Be  Hurst,  Addison  v.  Topp 
(1890),  63  L.  T.  665. 

(i)  Harris  v.  Hams  (No.  1) 
(1861),  29  Beav.  107;  Cock  v. 
Qoodfellow  (1722),  10  Mod.  489. 

(k)  Howe  V.  Earl  of  DaHmouth 
(1802),  7  Ves.  137;  1  AVh.  &  Tu. 
Lead.  Cas.  (8th  ed.)  68. 
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Paeagbaph  (2).  Art.  48. 

It   is  a  mistake  to   suppose   that   a   trustee   is   absolutely  ^  ' 

safeguarded  if  he  invests  trust  funds  in  some  of  the  securities  necessarily" 
authorised  by  the  settlement  or  by  statute.  To  invest  in  any  protected  by 
other  securities  would,  of  itself,  be  a  breach  of  trust ;  but,  even  au^horrsed" 
with  regard  to  those  which  are  permissible,  he  must  take  such  securities. 
care  as  a  reasonably  cautious  man  would  use,  having  regard 
not  only  to  the  interests  of  those  who  are  entitled  to  the 
income,  but  to  the  interests  of  those  who  will  take  in  future. 
All  that  the  statute,  or  the  express  power,  does  is  to  shift  the 
onus  of  proof ;  so  that  instead  of  the  trustee  having  to  prove 
affirmatively  that  the  investment  was  prudent,  the  beneficiary 
who  attacks  it  has  to  prove  that  it  was  imprudent  (l).  It  is  not 
like  a  man  investing  his  own  money,  where  his  object  may  be 
a  larger  present  income  than  he  can  get  from  a  safer  security. 
Trustees  are  bound  to  preserve  the  money  for  those  entitled  to 
the  corpus  in  remainder,  and  they  are  bound  to  invest  it  in  such 
a  way  as  will  produce  a  reasonable  income  for  those  enjoying 
the  income  for  the  present ;  and,  in  doing  so,  they  must  use 
such  caution  as  a  reasonably  prudent  man  would  use  with 
reference  to  transactions  of  a  similar  nature  in  which  he  might 
be  engaged  {m).  Not  that  this  means  that  a  different  degree  of 
care  is  required  in  regard  to  the  conduct  of  the  business  of  a 
trust,  according  to  whether  there  are  persons  to  take  in  the 
future,  or  whether  the  trust  fund  is  held  in  trust  for  one 
beneficiary  absolutely.  The  question,  in  either  case,  is  the  due 
care  of  the  capital  sum  (n) ;  and,  in  either  case,  the  trustee  is 
not  allowed  the  same  discretion  in  investing  the  trust  fund  as 
if  he  were  a  person,  sui  juris,  dealing  with  his  own  estate. 
His  duty,  rather,  is  to  take  such  care  as  an  ordinary  prudent 
man  would  take  if  he  were  minded  to  make  an  investment  for 
the  benefit  of  other  people  for  whom  he  felt  morally  bound  to 
provide  :  that  is,  the  kind  of  business  "  the  ordinary  prudent 
man"  is  supposed  to  be  engaged  in(o).  Business  men  of 
ordinary  prudence  may,  and  frequently  do,  select  investments 
which  are  more  or  less  of  a  speculative  character ;  but  it  is 
the  duty  of  a  trustee  to  confine  himself  not  only  to  the  class  of 
investments  which  are  permitted  by  the  settlement  or  by 
statute,  hit  to  avoid  all  such  investments  of  that  class  as  are 
attended  with  hazard  (p). 

(I)  See  per  Paekee,  J.,  SJtMW  case  when   before   H.   L.  ;    see 

V.   Gates,   [1909]   1   Ch.   389,   at  sub   nom.    Learoyd   v.    Whiteley 

p.  395.  (1887),  12  App.  Cas.  at  p.  732. 

{m)  Per    Cotton,    L.J.,    Be  (o)  Per    Lindlet,    L.J.,    Be 

Whiteley,    Whiteley    v.    Learoyd  Whiteley,    Whiteley   v.    Xearoyd, 

(1886),  33  Ch.  D.  at  p.  350.  supra. 

(n)  Per  Lord  Halsbuet,  same  (p)  Per  Lord  "Watson,   same 
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Thus,  if  any  of  the  securities  mentioned  in  the  Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  which  are  now  very  numerous  (as 
may  be  seen  by  reference  to  any  broker's  stock  and  share  list), 
and  in  some  cases  yield  interest  exceeding  4  per  cent,  on 
current  prices,  were  to  become  very  much  depreciated,  so  as 
to  render  them  a  hazardous  investment,  the  fact  that  they  are 
made  permissible  as  trust  investments  by  that  statute  would 
not,  it  is  conceived,  protect  a  trustee  who  should  invest  trust 
funds  upon  them.  And,  a  fortiori,  would  this  be  the  case  if 
he  were  to  make  such  an  investment  for  the  purpose  of 
procuring  a  larger  income  for  the  tenant  for  life  (q).  At  the 
same  time  it  must  be  acknowledged  that,  save  with  regard  to 
investments  on  mortgage,  the  statutory  power  is  so  guarded 
that  it  is  difficult  to  foresee  any  case  in  which  a  trustee  could 
be  held  liable  for  investing  on  any  of  the  permitted  securities. 
It  is  also  conceived  that  a  trustee  might  well  be  excused  for 
investing  in  a  speculative  stock  s-pedfically  authorised  by  a 
testator,  although  he  might  have  been  held  liable  for  selecting 
the  same  stock  out  of  a  class  so  authorised. 

Formerly  it  was  held  that  where  a  non-British  government 
stock  was  above  par,  and  within  a  few  years  of  redemption  at 
par,  it  was  not  a  proper  investment  for  trust  funds  ;  because 
the  effect  of  such  an  investment  might  be  to  benefit  the  tenant 
for  life  at  the  expense  of  those  in  remainder  (r) .  However, 
the  intention  of  Parliament,  as  expressed  in  the  Act  of  1893, 
appears  to  be  to  fix  a  standard  of  prudence  in  such  cases,  viz., 
that  a  trustee  should  not  pay  more  than  a  premium  of  fifteen 
per  cent,  above  the  redemption  price,  and  that  the  period  of 
redemption  should  be  at  least  fifteen  years  distant  at  the  date 
of  investment.  This  clause,  no  doubt,  only  refers  to  the 
investments  in  sub-ss.  (g),  (i),  (k),  (1),  and  (m)  of  s.  1,  but, 
a  fortiori,  a  trustee  who  applied  the  rule  to  the  other  per- 
missible securities  would  be  safe.  It  may  also  be  mentioned 
here  that,  under  special  circumstances,  a  change  of  investment 
from  one  which  is  safe  to  one  which  (although  permitted)  is 
less  safe,  for  the  purpose  of  affording  a  larger  income  to  the 
life  tenant,  may  be  proper  enough  if  the  trustee  acts  in  good 
faith  :  for  instance,  where  property  is  settled  on  a  parent  for 
life  with  remainder  to  his  children,  and  it  is  very  important 
that  the  parent  should  have  an  increased  income  for  their 


case  (1887),  12  App.  Cas.  at 
p.  733.  But  ef.  Be  Solomon, 
Nore  V.  Meyer,  [1912]  1  Ch.  261. 
(g)  This  eveu  applies  to 
trustees  for  purposes  of  the 
Settled  Land  Acts  {Re  Theobald 


(1903),  19  T.  L.  R.  536). 

(r)  See  CoclcburnY.  Peel  (1861), 
3  De  G.  F.  &  J.  170  ;  Ungless  v. 
Tuff  (1861),  9  W.  R.  729  ;  Waite 
V.  Littlewood  (1872),  41  L.  J.  Ch. 
636. 
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better  support  and  education  (s).     In  such  a  case,  an  invest-      ^_ °" 

ment   in  a  redeemable   stock   above   par   would   not   merely 

benefit  the  tenant  for  life,  but  the  remaindermen  also. 

Generally  it  may  (it  is  conceived)  be  safely  laid  down  that  pranging 

^  "^ .  ,  ^  *^         ,  ,  investments. 

where  trustees  act  in  good  faith,  and  not  collusively  for  the 

manifestly  sole  benefit  of  the  tenant  for  life,  they  will  not 

now  be  held  liable  for  changing    a    first   class   security    for 

one  which  is  authorised  by  the  Act  and  which  pays  a  better 

interest  (t).     Nevertheless,  trustees  should  not  invest  on  mort-  ?fot  always 

^  '      .  '  justified  in 

gage  where  it  i.s  not  reasonable,  merely  to  accommodate  one  investing  on 
of  their  beneficiaries.  Still  less  ought  they  to  do  so  merely  ™°i'tgage. 
to  accommodate  an  outsider.  Thus  they  would  never  be 
justified  in  lending  a  sum  of  stock  (and,  a  fortiori,  they  would 
not  be  justified  in  selling  it  and  lending  the  proceeds)  on  mort- 
gage of  real  estate  bearing  interest  at  the  same  rate  as  the 
stock  itself.  For  no  possible  benefit  could  accrue  to  the 
beneficiaries;  and,  on  the  other  hand,  the  security  of  the 
government  would  be  changed  for  the  less  reliable  security  of 
private  property.  Consequently,  such  a  transaction  would 
afford  the  strongest  presumption  of  an  intention  to  accommo- 
date the  mortgagor  (u).  Indeed  it  has  been  said  that 
whenever  a  trustee  varies  an  investment  the  onus  lies  on  him 
of  showing  that  the  transaction  was  proper  (x) ;  but  whether 
this  dictum  would  now  be  followed  where  the  statutory  power 
to  vary  is  exercised  would  seem  questionable. 

Paeageaph  (8). 

As  above  stated,  trustees  are  not  freed  from  responsibility  Precautions 
because  they  invest  on  authorised  securities ;  but  more  observed  by 
especiallv  is  this  the  case  when    they    lend   trust  funds   on  t™stees  who 

^  ■J  •'  ....  invest  on 

the    security    of   a   mortgage.     The   very   simplicity   of   the  mortgage, 
authority  empowering  them  to  invest  on  "  real  securities  " 
is   apt   to   mislead,  and   gives  no  indication  of   the  severity 
with  which  the  court  regards  such  loans. 

In  the  first  place,  in  the   absence  of   express   authority,  First  legal 
trustees  who  desire  to  invest  on  mortgage,  are  restricted  to  Sone^'^°'^ 
Jirst  legal  mortgages  of  land.     The  mortgage  should  be  a  first  permissible. 

(s)  Ooclcburn  v.  Feel  (1861),  3  Walher  (1890),  62  L.  T.  449. 

De  G.  F.  &  J.    170,  per  TuKNBR,  (u)  WMtneij  v.   Smith  (1869), 

L.J.  ;      and    see    Montefiore    v.  L.  E.  4  Ch.  at  p.  521  ;    and  see 

Quedalla,  [1868]  W.  N.   87;  Be  a]s.o  Be  Walker,  Walker  v.  Walker 

Ingram's  Trust  {1S63),  UW.B,.  (1890),    62    L.    T.     449,    where 

980.  trustees    were    held    liable    for 

(t)  See  per  Tuenbe,  L.  J.,  in  varying  investments  without  any 

Gockburn  v.  Peel  (1861),  3  De  G-.  reasonable  cause. 

F.  &  J.  170  ;  and  per  Kekewich,  (a;)  Norris  v.  Wright  (1851),  14 

J.,    in    Be    Walker,    Walker   v.  Beav.  291. 
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mortgage  {y),  because  otherwise  trustees  might  not  have  funds 
available  to  redeem  a  prior  incumbrancer  who  might  threaten 
to  foreclose.  It  should  be  a  legal  mortgage  (a),  because  the 
23rotection  afforded  by  the  legal  estate  prevents  any  prior 
incumbrancer,  of  whom  the  trustees  may  have  no  notice, 
getting  priority  over  them ;  and  if  trustees  do  invest  in  a  mere 
equitable  mortgage  (for  instance,  a  mortgage  by  way  of  covenant 
to  surrender  copyholds),  and  any  loss  accrues,  they  will,  it  is 
apprehended  (although  this  has  never  been  expressly  decided), 
be  liable  to  make  it  good  (h).  It  would  seem,  however,  that 
there  is  no  objection  to  the  security  being  a  sub-mortgage,  as 
the  trustees  get  the  legal  estate  and  in  effect  the  additional 
security  of  the  covenant  of  the  original  mortgagor  (c).  Unless 
the  settlement  expressly  authorised  a  mortgage  of  leaseholds, 
trustees  could,  formerly,  only  properly  advance  trust  funds  on 
the  security  of  freeholds  or  copyholds,  for  the  statutes  which 
empowered  trustees  to  invest  on  mortgage  confined  them  to 
mortgages  of  real  estate,  and  leaseholds,  however  long  and 
however  free  from  rent  and  covenants,  were  not  real  estate  (cZ). 
However,  as  above  stated  (c),  s.  5  of  the  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  authorises  investment  on  mortgage  of 
certain  long  leaseholds  held  at  nominal  rents. 

In  the  second  place,  the  mortgage  must  not  be  a  contri- 
butory mortgage,  that  is,  a  mortgage  where  the  trustees  join 
with  other  persons  in  a  joint  loan ;  for,  in  that  case,  the 
trustees  would  be  putting  it  out  of  their  power  to  realise 
without  the  joinder  of  third  parties.  In  other  words,  they 
would  be  entrusting  the  trust  property  to  persons  who  were 
not  trustees  of  it.  A  contributory  mortgage  is  therefore  prima 
facie  a  breach  of  trust  (/). 

In   the   third   place,  they  must   take  precautions   not    to 

Browne, 


[y)  Harris  v.  WrigTit  (1851),  14 
Beav.  291,  and  LockhartY.Beilly 
( 1857),  lDeG.&  J.  464;  and  dicta 
in  Chapman  v.  Browne,  [1902]  1 
Ch.  785 ;  and  see  also  Worman  v. 
Worman  (1889),  43  Ch.  D.  296, 
where  it  was  held  that  trustees 
with  power  to  purchase  real  estate 
must  not  purchase  an  equity  of 
redemption.  But  see  contra,  per 
Weight,  J.,  Want  v.  Oampain 
(1893),  9T.  L.  R.  254. 

{a)  Swaffleld  v.  Nelson,  [1876] 
W.  N.  255. 

(6)  SeeNorris  v.  Wright  (1851), 
14  Beav.  291 ;  Drosier\.  Brereton 
(1852),  15  Beav.  221;  LocMartv. 
Beilly  (1857),  1  De  G.  «fe  J.  464  ; 
Swaffield  v.  Nelson   supra ;    and 


dicta  in    Chapman 
[1902]  1  Ch.  785. 

(c)  Smethurst  v.  Hastings 
(1885),  30  Ch.  D.  490. 

(d)  Leigh  v.  Leigh  (1886),  35 
W.  E.  121  ;  Be  Boyd's  Settled 
Estates  (1880),  14  Ch.  D.  626; 
but  see  as  to  long  terms  at 
peppercorn  rents.  Be  Chennell, 
Jones  v.  Chennell  (1878),  8  Ch. 
D.  492. 

(e)  Supra,  p.  274. 

(/)  Wehh  V.  Jonas  (1888),  39 
Ch.  D.  660;  Be  Massingberd's 
Settlement,  Clark  v.  Trelawney 
(1890),  63  L.  T.  296;  Stohes  v. 
Prance,  [1898]  1  Ch.  212 ;  BeDive, 
Dive  v.  Boebuch,  [1909]  1  Ch.  328. 
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advance  too  much  money  on  the  security  offered.  The  law  Art.  48. 
on  this  point  was  altered  in  favour  of  trustees  by  s.  4  of  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59)  (now  repealed,  and 
re-enacted  in  s.  8  of  the  Trustee  Act,  1893).  Before 
December  24th,  1888,  the  duty  of  a  trustee  who  was  pro- 
posing to  advance  money  on  mortgage  was  as  follows :  He 
was  bound  (as  he  still  is)  to  ascertain  the  real  value  of  the 
property,  and  for  that  purpose  to  employ  a  valuer  and 
solicitor  (<;)  of  his  own,  and  not  trust  to  the  valuer  of  the 
mortgagor  (/t) ;  and  to  instruct  such  valuer  that  the  valuation 
was  required  for  the  purpose  of  considering  the  advisability 
of  investing  trust  funds  on  the  security  of  the  property  (i). 
For  a  man  may  bond  fide  form  his  opinion,  and  yet  look  at  the 
case  in  a  totally  different  way  when  he  knows  on  whose  behalf 
he  is  acting.  Moreover,  he  was  (as  he  still  is)  bound  to 
exercise  his  own  judgment  in  the  selection  of  the  valuer,  and 
not  leave  it  to  his  solicitor  (k).  In  the  next  place,  he  was  not 
entitled  to  advance  more  than  two-thirds  of  the  amount  at 
which  the  property  was  valued  (Z)  (and  that  is  still  the  same) ; 
and  if  it  were  house  property,  not  more  than  one-half  (m) ;  and 
if  it  were  trade  property,  the  value  of  which  depended  on  the 
continued  prosperity  of  the  trade,  it  would  have  been  hazardous 
to  advance  even  so  much  as  that  (n) .  If  he  did  invest  on  the 
security  of  real  property  used  for  trade  purposes,  he  was  bound 
to  altogether  disregard  the  value  of  the  trade  (o).  However, 
these  proportions  were  not  inflexibly  observed  ;  and  if,  when 
the  advance  was  made,  the  property  was  approximately  up  to 
the  standards  above  indicated,  trustees  were  not  held  liable  for 
subsequent  deterioration  (_2j). 

(g)  Waring  v.  Waring  (1852),  L.    R.    7   Ch.   719;    Stretton  v. 

3  Jr.  Ch.  Eep.  331.  Ashmall    (1854),     3    Drew.     9; 

(A)  Fry  V.  Tapson  (1884),  28  Smethurst  v.  Hastings  (1885),  30 
Ch.  D.  268  ;  Waloott  v.  Lyons  Ch.  D.  490  ;  Stichney  v.  Sewell, 
(1886),  54  L.  T.  786  ;  Waring  v.  supra  ;  Be  Olive,  Olive  v.  Wester- 
Waring  (1852),  3  Ir.  Ch.  Rep.  man  (1886),  34  Ch.  D.  70.  As 
331  ;  Ingle  v.  Partridge  (1865),  to  cottage  property,  see  Be 
34  Beav.  411.  Salmon,  Priest  v.  TJppleby  (1889), 

(i)  See  per  Kat,  J.,  Be  Olive,  42  Ch.  D.   351  ;    but  since  the 

OUve   V.    Westerman    (1886),    34  Aot  oi  18S8,  Be  Solomon,  N ore  v. 

Ch.  D.  70.  Meyer,  [1912]  1  Ch.  261. 

(/c)  Fry  V.  Tapson,  supra  ;  and  (n)  Stretton  v.  Ashmall,  supra  ; 

see  on  aU  the  points,  Be  Somer-  Boyds  v.  Boyds  (1851),  14  Beav. 

set,    Somerset    v.    Lord    Poulett,  54;    TFaZcott  v.  ii/ons  (1886),  54 

[1894]  1  Ch.  231.  L.  T.  786. 

(l)  Stichney  v.   Sewell  (1835),  (o)  Learoyd  ^.  Whiteley  (18S1), 

1    Myl.    &    Cr.    8  ;     Drosier   v.  12  App.  Cas.  727. 
Brereton  (1852),   15  Beav.   221  ;  (p)  Be     Godfrey,     Godfrey     v. 

Be  Godfrey,  Godfrey  v.  Faulkner  Faulkner,  supra  ;  Be  Olive,  Olive 

(1883),  23  Ch.  D.  483.  v.  Westerman,  supra. 

(m)  Budge  v.  Gummow  (1872), 


284 


The  Administration  of  a  Trust. 


Art.  48. 


Precautions 
as  to  value 
prescribed 
by  Trustee 
Act,  1893. 


Digest  of  the 
precautions 
as  to  value 
now  to  be 
observed. 


By  s.  8  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  which 
applies  to  all  mortgages  made  since  December  24th,  1888,  the 
duty  of  a  trustee  under  such  circumstances  is  considerably 
lightened.     By  that  section  it  is  enacted  that — 

"(1)  A  trustee  lending  money  on  the  security  of  any  property  on 
which  he  can  lawfully  lend  shall  not  be  chargeable  with  breach  of 
trust  by  reason  only  of  the  proportion  borne  by  the  amount  of  the  loan 
to  the  value  of  the  property  at  the  time  when  the  loan  was  made, 
provided  that  it  appears  to  the  court  that  in  making  the  loan  the 
trustee  was  acting  upon  a  report  as  to  the  value  of  the  property  made 
by  a  person  whom  he  reasonably  "believed  to  be  an  able  practical 
surveyor  or  valuer  (q)  instructed  and  employed  independently  of  any 
owner  of  the  property',  whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the  property  is  situate  or  elsewhere,  and 
that  the  amount  of  the  loan  does  not  exceed  two  equal  third  parts  of 
the  value  of  the  property  as  stated  in  the  report,  and  that  the  loan  was 
made  under  the  advice  of  the  surveyor  or  valuer  expressed  in  the 
report." 

It  ■will  be  seen,  therefore,  that  the  Act  makes  a  very  con- 
siderable alteration  in  the  law ;  and  it  is  apprehended  that,  in 
future,  a  trustee  (r)  advancing  trust  money  on  mortgage  will  be 
safe  if  he  observes  the  following  particulars,  viz. : 

(1)  He  must  act  on  the  valuation  and  report  of  a  surveyor 

or  valuer  ;  not  necessarily  a  local  one. 

(2)  He  must  have  reasonable  grounds   for  believing    the 

surveyor  or  valuer  to  be  an  able  practical  man.  P'or 
this  purpose  it  is  apprehended  that  the  trustee  must 
still  exercise  his  own  judgment,  and  not  trust  blindly 
to  the  nomination  of  his  solicitor  without  inquiry ; 
and  still  less  to  the  solicitor  of  the  mortgagor  (s). 

(3)  The  surveyor  must  not  be  the  surveyor  of  the  mortgagor 

in  the  matter.  He  must  be  instructed  and  employed 
independently  of  the  mortgagor  (t).  Nor  must  his 
fee  be  paid  by  the  mortgagor  nor  be  dependent  on 
the  mortgage  going  through  («). 

(4)  The    surveyor   must   be   instructed   by   the  trustee  to 

make  the  valuation  foi-  him  ;  and  it  is  apprehended 
that  his  instructions  should  state  that  the  trustee 


((jr)  The  words  "  reasonably 
believed  "  do  not  refer  to  the 
words  "  instructed  and  em- 
ployed "  {Be  Wallcer,  WalJcer  v. 
Walker  (1890),  62  L.  T.  449; 
Se  Somerset,  Somerset  v.  Lord 
Poulett,  [1894]  I  Ch.  231. 

(r)  With  regard  to  trustees  for 
purposes  of  the  Settled  Land 
Acts  investing  on  a  particular 
mortgage  by  the  direction  of  the 
tenant  for  life,  the  rule  is  some- 


what modified.  As  to  this,  see 
Ee  Hotliam,  Hotham  v.  Doughty, 
[1902]  2  Ch.  575. 

(s)  Per  Paekee,  J.,  Shaw  v. 
Gates,  [1909]  1  Ch.  389  ;  but  ef. 
Be  Solomon,  Nore  v.  Meyer,  [1912] 
1  Ch.  261. 

(t)  Shaw  V.  Gates,  supra. 

{u)  Marquis  of  Salisbury  v. 
Keymer  (1909),  25  T.  L.  R.  278  ; 
Be  Dive,  Dive  v.  Boehuok,  [1909] 
1  Ch.  328  ;   Shaw  v.  Gates,  supra. 
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requires  a  valuation  for  the  piwyose  of  considering      Art.  48. 
the    advisability    of   investing    trust  funds    on    the 
security  of  the  property. 

(5)  The  surveyor  must  not  merely  value  the  property,  but 

must  advise  the  trustee  that  the  projierty  is  a  proper 
investment  for  the  money  proposed  to  he  lent ;  and  he  is 
not  justified  in  advising  an  advance  of  two-thirds  of 
the  valuation  if,  having  regard  to  the  speculative 
nature  of  the  property,  such  an  advance  would  be 
hazardous  (c)-  If,  however,  he  does  so  advise,  it  has 
recently  been  held  that  the  trustee  will  be  safe- 
guarded if  he  follows  the  advice  (v). 

(6)  Where  the  report  relates  to  several  properties  intended 

to  be  comprised  in  the  mortgage  it  affords  no  protec- 
tion, if  the  trustees  only  advance  a  less  sum  than 
was  originally  contemplated  on  some  only  of  the 
properties  {v). 

(7)  The  trustee  must  not  lend  more  than  two-thirds  of  the 

surveyor's  valuation  even  if  the  surveyor  advises  that 
"a  greater  proportion  may  be  advanced,  but  he  may 
lend  that  much,  irrespective   of  the  tenure  of  the 
property,  or  the  purposes  for  which  it  is  used. 
It  must,  however,  be  borne  in  mind  that  the  Act  merely  statutory 
says  that  if  the  above  precautions  are  taken  a  trustee  shall  not  onlvTeiatT 
be  liable  for  breach  of  trust  by  reason  only  of  the  proportion  to  value,  and 
borne  by  the  amount  of  the  loan  to  the  value  of  the  property,  mature  oAhe 
Therefore  it  has  always  seemed  to  the  author  that  a  trustee  security. 
would  still  be  liable  for  advancing  the  money  on  property  of  a 
speculative  character  (such  as  a  manufactory),  and  a  fortiori  on 
property  of  a  wasting  character  (such  as  a  brickfield  (w),  or  a 
china  clay  field  {x) ) ;  not  on  the  ground  that  he  advanced  too 
large  a  sum  (y),  but  that  he  ought  not  to  have  advanced  trust 
money  on  such  a  security  at  all  {z).    But  the  dicta  of  Paekbe,  J., 
in  Shaw  v.  Cates  {v),  and  the  decision  of  Waeeington,  J.,  in  Re 
Solomon,  Nore  v.  Meyer  (v),  certainly  appear  to  be  inconsistent 
with  this  view  as  to  property  of  a  merely  specidative  character. 

{v)  Be  Solomon,  Nore  v.  Meyer,  Walker,  Walker  v.  Walker  (1890), 

[1912]  1  Ch.  261,  and  see  judg-  62  L.   T.    449  ;      and   see   par- 

ment  of   Pabkee,  J.,    Sliaw   v.  ticularly  Shaw  v.   Cates,  supra, 

Cates,  [1909]  1  Ch.  389.  where  the  matter  was  elalsorately 

(w)  LearoydY.  Whiteley  (1887),  discussed  by  Paekee,  J. ;  and  ef. 

12  App.  Cas.  727.  Be  Solomon,  Nore  v.  Meyer,  [1912] 

(aj)  Be     Turner,     Barker     v.  1  Ch.  261,  where  a  trustee  was 

Ivimey,  [1897]  1  Ch.  536.  held  irresponsible  for  advancing 

{y)  Palmer  v.  Emerson,  [1911]  money  on   mortgage  of  weekly 

1  Ch.  758.  cottage  property  on  the  faith  of 

(m)  Jones  v.  Julian  (1890),  25  the  report. 
L.     K.     Ir.     45.     Consider    Be 
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The  Administeation  of  a  Trust. 


Art.  48. 

If  the 

requirements 
of  s.  8  not 
complied 
with,  the  Act 
afEords  no 
protection. 


Duty  of 
trustees  with 
regard  to 
title  of 
property 
mortgaged 
to  them. 


Provisions 
of  the 
mortgage 
deed. 


However,  if  the  surveyor's  appointment  or  his  report  does 
not  comply  with  the  Act,  the  old  law  applies.  As  Parkee,  J., 
said  in  Shaw  v.  Gates  (b),  "  Section  8  of  the  Act  merely  protects 
trustees  who,  within  certain  limits  and  under  certain  circum- 
stances, act  on  expert  opinions  as  to  the  amount  they  may 
advance.  It  does  not,  as  has  been  suggested,  abrogate  all  dis- 
tinction between  agricultural  land  and  houses  or  buildings 
used  for  trade  in  determining  the  margin  of  protection  to  be 
required  by  a  prudent  man,  or  indicate  that  a  prudent  man 
may,  j^rimd  facie,  be  content  in  all  cases  with  a  margin  of  one- 
third  the  value  of  the  property.  At  most  it  suggests  that  the 
extra  margin  of  protection  beyond  one-third  the  value  depends 
on  the  particular  circumstances  of  each  case,  and  assumes  that, 
whatever  may  be  the  nature  of  the  property,  the  expert 
employed  will  give  the  matter  his  bond  fide  consideration, 
advising  with  a  view  to  the  security  of  the  trust  money,  and 
not  only  in  such  a  way  as  to  protect  the  trustees  from  liability 
for  breach  of  trust." 

But  in  addition  to  getting  a  legal  first  mortgage  of  property 
of  a  proper  value,  the  trustee  was  formerly  bound  to  see  that 
the  mortgagor  had  a  good  legal  title  free  from  incumbrances 
(other  than  rent-charges  created  under  the  Drainage  Acts  or 
the  Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114)). 
Here,  again,  the  burden  on  the  shoulders  of  a  trustee  has  been 
lightened  by  s.  8  of  the  Trustee  Act,  1893  (re-enacting  s.  4  of 
the  repealed  Act  of  1888),  by  which  it  is  enacted  that — 

"  (2)  A  trustee  lending  money  on  the  security  of  any  leasehold  property 
shall  not  be  chargeable  with  breach  of  trust  only  upon  the  ground  that 
in  making  such  loan  he  dispensed  either  wholly  or  partly  with  the 
production  or  investigation  of  the  lessor's  title. 

"  (3)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only  upon 
the  ground  that  in  effecting  the  purchase  of  or  in  lending  money  upon 
the  security  of  any  propertj^  he  has  accepted  a  shorter  title  than  the  title 
which  a  purchaser  is,  in  the  absence  of  a  special  cont]  act,  entitled  to 
require,  if  in  the  opinion  of  the  court  the  title  be  such  as  a  person  acting 
with  prudence  and  caution  would  have  accepted. 

"  (4)  This  section  applies  to  transfers  of  existing  securities  as  well  as  to 
new  securities,  and  to  investments  made  as  well  before  as  after  the  com- 
mencement of  this  Act,  except  where  an  action  or  other  proceeding  was 
pending  with  reference  thereto  on  the  twenty -fourth  day  of  December 
one  thousand  eight  hundred  and  eighty-eight." 

The  mortgage  deed  ought  of  course  to  contain  all  such 
clauses  as  are  usual  and  proper;  but  a  trustee  is  not,  "in 
ordinary  cases,  guilty  of  negligence  merely  because  he  does 
not  insist  on  having  in  the  mortgage  either  (1)  a  clause  pre- 


(6)  [1909]  1  Ch.  389, 
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eluding  the  mortgagor  from  granting  occupation  leases  under      Art.  48. 
s.  18  of  the  Conveyancing  Act,  1881 ;  or  (2)  a  covenant  by  the 
mortgagor  to  keep  the  mortgaged  hereditaments  in  repair  "  (c). 

Lastly,  trustees  should  not  enter  into  any  arrangement  with  Must  not 
the  mortgagor  for  the  continuance  of  the  loan  for  a  period  of  ^fuS'^forV" 
years  (d) ;   for  they  would  thereby  fetter  themselves  in  the   long  period, 
event  of  it  being  desirable  (by  reason  of  depreciation  of  the  land 
or  otherwise)  to  realise. 


Art.  49. — Duty  of  Trustee  to  see  that  he  pays  Trust 
Moneys  to  the  Eight  Persons. 

(1)  The  responsibility  of  handing  the  trust  property 
to  the  persons  entitled,  formerly  fell  upon  the  trustee  ; 
mistake  (e)  or  fraud  vpas  no  excuse.  The  court  has 
now  Tpoweic  to  excuse  such  a  mistake  made  honestly 
and  reasonably  (/)  ;  but,  nevertheless,  in  cases  of 
doubt  the  trustee  should  apply  to  the  court  for  its 
direction  (g). 

(2)  If,  however,  the  person  who  is  really  entitled  to 
trust  property  is  not  the  beneficiary  who  appears  on  the 
face  of  the  settlement  (but  some  one  who  claims  through 
himj,  and  the  trustees,  having  neither  express  nor  con- 
structive notice  of  such  derivative  title,  pay  upon  the 
footing  of  the  original  title,  they  cannot  be  made  to 
pay  over  again  (h). 

(3)  On  the  other  hand,  if  they  have  notice  of  the  deri- 
vative title  they  cannot  refuse  to  pay  to  the  person 
entitled  under  it,  on  the  ground  that  such  title  has  been 

(c)  Per  Pakkee,  J.,  Shaw  v.  {g)  Talbot  v.  Earl  Radnor 
Gates,  [1909]  1  Ch.  389,  at  p.  408  ;  (1834),  3  Myl.  &  K.  252  ;  Merlin 
but  of.  Re  Solomon,  Norev.  Meyer,  v.  Blagrave  (1858),  25  Beav.  125  ; 
[1912]  1  Ch.  261.  Ashby    v.    Blaohwell    (1765),    2 

(d)  Vioery  v.  Evans  (1863),  3S  Eden,  302;  Eaves  v.  Hickson 
Beav.  376.  (1861),  30  Beav.  136  ;    Sporle  y. 

(e)  Be  Hulkes,  Powell  Y.  Hulkes  Burnaby  (1864),  10  Jur.  (n.  s.) 
(1886),   33   Ch.   D.    552;     as   to  1142. 

fraud,  see  Be  Bennison,  Cutler  y.  (Ji)  Oothay  y.  Sydenham  (1788), 

Boyd  (1889),  60  L.  T.  859.     See  2    Bro.    C.    C.    391  ;     Leslie    v. 

comments  on  this  rule,  p.  267,  Baillie  (1843),  2  Y.  &  Coll.  C.  C. 

supra.  91;  Be  Lord  Southampton' s  Estate, 

(/)  Judicial  Trustees  Act,  1896  Allen  y.  Lord  Southampton  (1%%Q), 

(59  &  60  Vict.  c.  35),  s.  3,  as  to  16  Ch.  D.  178. 
which,  see  infra.  Art.  90. 
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Art.  49.  improperly  obtained  and  is  liable  to  be  set  aside  {i), 
unless  it  is  on  the  face  of  it  prinul  facie  voidable,  or  is 
an  appointment  under  a  power  in  the  trust  instru- 
ment which  they  suspect  is  a  fraud  on  the  power. 


Forged 
authority. 


False 
certificate. 


Honest  and 

reasonable 

mistake. 


Mistake  as  to 
construction 
of  settlement. 


Parageaph  (1). 

Where  a  trustee  made  a  payment  to  one  who  produced  a 
forged  authority  from  the  beneficiary,  the  trustee  and  not  the 
beneficiary  had  to  bear  the  loss.  For,  as  was  said  by  Lord 
NoRTHiNGTON  (li),  "  a  trusteo,  whether  he  be  a  private  person  or 
a  body  corporate,  must  see  to  the  reality  of  the  authority 
empowering  him  to  dispose  of  the  trust  money ;  for  if  the 
transfer  is  made  without  the  authority  of  the  owner,  the  act  is 
a  nuUity." 

So,  again,  trustees  who  paid  over  the  trust  fund  to  wrong 
persons,  upon  the  faith  of  a  forged  marriage  certificate,  were 
made  responsible  for  so  much  of  the  trust  fund  as  could 
not  be  recovered  from  those  who  had  wrongfully  received  it  (l). 
The  question  whether  an  honest  and  reasonable  mistake  as 
to  the  nature  of  a  forged  document,  or  as  to  the  construc- 
tion of  an  obscure  one,  would  no\y  be  excused  under  the 
Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  is  discussed 
infra,  Art.  90. 

A  trustee  who,  by  mistake,  pays  the  capital  to  the  tenant 
for  life,  instead  of  investing  it  and  paying  him  the  income  only, 
will  in  general  have  to  make  good  the  loss  to  the  estate ; 
although  he  will,  as  will  be  seen  hereafter,  be  entitled  to  be 
recouped  out  of  the  life  estate  (m).  And  similarly,  trustees 
who  have  distributed  a  trust  fund  upon  what  turns  out  to  be 
an  erroneous,  although  bond  fide,  construction  of  the  trust 
instrument  have  always  been  held  liable  to  refund  the  pro- 
perty distributed,  together  with  interest  thereon  at  four 
(probably  now  three)  per  cent.  («,)  ;  and  this  notwithstanding 
that  they  have  acted  under  the  advice  of  counsel  (o). 


(i)  Devey  v.  Thornton  (I85I), 
9  Hare,  at  p.  231. 

{k)  Ashby  v.  Blaokwell  (1765), 
2  Eden  302  ;  but  see  J?e  Smith,, 
Smith  V.  Thompson  (1902),  71 
L.  J.  Ch.  411. 

(I)  Eaves  Y.  HicJcson  (1861),  30 
Beav.  136 ;  and  see  also  Bostoch 
V.  Floyer  [1865),!,.  E.  1  Eq.  26, 
and  Sutton  v.  Wilders  (1871), 
L.   R.  12  Eq.  373. 

(m)  Barratt  v.  Wyatt  (1862), 
30  Beav.  442  ;  Davies  v.  Hodgson 


(1858),  25  Beav.  177;  Ch-ifflths 
V.  Porter  (1858),  25  Beav.  236. 

(m)  Hilliard  v.  Fulford  (1876), 
4  Ch.  D.  389  ;  and  see  also  Be 
Ward,  Bemment  v.  Balls  (1878), 
47  L.  J.  Ch.  781  ;  and  Be  Hulkes, 
Powell  Y.  Hulkes  (1886),  33  Ch.  D. 
552. 

(o)  See  National  Trustees  Co. 
of  Australasia  v.  General  Finance 
Co.  of  Australasia,  [1905]  A.  C. 
373, 
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Formerly,  a  trustee  who  paid  trust  money  to  the  attorney     Art.  49. 
of  a  beneficiary  was    Hable,  if  it  turned  out  that  the  power 
was  revoked    by     death    of    the    beneficiary     or     otherwise.  powS^of'"'^^'^ 
However,  by  s.  23  of  the  Trustee  Act,  1893  (56  &  57  Vict,  attorney. 
c.  53)  (re-enacting  22  &  28  Vict.  c.  35,  s.  26),  it  was  enacted 
that — 

"  A  trustee  acting  or  paying  money  in  good  faith  under  or  in  pursuance 
of  any  power  of  attorney  shall  not  be  liable  for  any  such,  act  or  payment  by 
reason  of  the  fact  that  at  the  time  of  the  payment  or  act  the  person  -who 
gave  the  power  of  attorney  was  dead  or  had  done  some  act  to  avoid  the  power, 
if  this  fact  was  not  known  to  the  trustee  at  the  time  of  his  so  acting  or 
paying.  Provided  that  nothing  in  this  section  shall  affect  the  right  of 
any  person  entitled  to  the  money  against  the  person  to  whom  the  payment 
is  made,  and  that  the  person  so  entitled  shall  have  the  same  remedy 
against  the  person  to  whom  the  payment  is  made  as  he  would  have  had 
against  the  trustee." 

Pahagbaph  (2). 

In  Leslie  v.  Baillie  ( p),  a  testator  who  died,  and  whose  will  Not  bound 
was  proved  in  England,  bequeathed  a  legacy  to  a  married  to  know  of 
woman  whose  domicile,  as  well  as  that  of  her  husband,  was  in  title. 
Scotland.     The  husband  died  a  few  months  after  the  testator. 
After  his  decease,  the  executors  of  the  testator  paid  the  legacy 
to   the  widow.     It  was  proved  that,  according  to  the  Scotch 
law,  the  payment  should    have  been  made  to  the  husband's 
personal  representatives.     It  was,  however,  held  that,  in  the 
absence  of  proof  that  the  executors  of  the  settlor  knew  the 
Scotch  law  on  the  subject,  the  payment  to  the  widow  was  a 
good  payment. 

So  where  a  solicitor  for  A.  receives,  and  according  to  A.'s 
directions  disposes  of,  the  proceeds  of  property,  without  notice 
that  in  reality  A.  has  settled  the  property,  he  is  not  liable  to 
the  beneficiaries  (q) . 

Trustees  are  not  bound  to  hand  over  the  trust  fund  to  the  Disputes 
mortgagee  of  their  beneficiary,  where  accounts  are  pending  ,^|^^g^?j 
between  the  mortgagee  and  mortgagor  (?-).  claimants. 

On  the  other  hand,  a  new  trustee  is  liable  to  make  good  Effect  of 
moneys  paid  by  him  bond  fide  to  a  beneficiary,  if  the  papers  ^o°r  notices™^ 
relating  to  the  trust  comprise  a  notice  of  an  incumbrance  of  incum- 
created   by  that  beneficiary  depriving  him   of  the   right   to 


brances. 


(p)  (1843),  2  Y.  &  CoU.  C.  C.  (1881),  17  Ch.  D.  437. 

91  ;      and    see    also    Be    OulVs  (r)  Hockey  v.   Western,  [1898] 

Trusts  (1875),  L.  K.  20  Eq.  561.  1  Ch.  350. 

(g)  Williams       v.       Williams 

T.  U 
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Trustee  not 
entitled  to 
the  deed  of 
assignment. 


Question 
whether 
trustee 
bound  to 
investigate 
where  he 
merely 
suspects 
mala  fides 
by  assignee 
of  beneficiary. 


receive  the  money  (s)  ;  and  so  is  a  trustee  who  dispenses  with 
an  investigation  of  the  title  of  an  alleged  assign  whose  title 
is  in  fact  bad  (t).  And  this  is  none  the  less  so  if  the  alleged 
assign  is  the  trustee's  own  solicitor  (t)  ;  for  if  the  trustee 
had  acquainted  himself,  as  he  was  bound  to  do,  with  the 
trust  documents  and  papers,  he  would  have  found  what  the 
true  state  of  the  ease  was  (s).  Where,  however,  no  amount 
of  search  would  have  disclosed  the  notice,  the  trustee  would 
of  course  not  be  liable,  as  his  liability  entirely  depends  upon 
his  shirking  the  duty  of  search,  which  the  law  casts  upon 
him  (s). 

Where  a  person  claims  as  the  assign  of  a  cestui  que  trust, 
it  might  be  thought  that  the  trustee  would,  on  payment  be 
entitled  to  the  custody  of  the  deed  of  assignment  as  evidence 
of  authority  for  paying  the  assign.  But  this  is  not  so  (u), 
although  it  would  seem  that  he  is  entitled  to  the  statutory 
acknowledgment  for  production  and  undertaking  for  safe 
custody  (it),  and  he  would  be  wise  also  to  take  an  attested 
copy.  As  SwiNFBN  Bady,  J.,  said  in  Re  Palmer,  Lancashire  and 
Yorkshire  Reversionary  Interest  Co.  v.  Burke  (u),  "Where 
money  is  paid  by  a  trustee  to  a  person  who  receives  it  under 
a  power  of  attorney,  the  trustee  cannot  claim  that  the  power 
of  attorney  should  be  given  up  to  him.  It  was  said  that  the 
trustee  would  be  in  a  very  unfortunate  position  if  an  action 
were  brought  against  him  for  the  fund,  and  he  had  not  the 
deeds  ;  but  it  might  equally  be  said  that  the  company  (the 
assigns)  would  be  in  a  very  unfortunate  position  if  they 
handed  over  the  deeds  and  the  assignor  disputed  the  assign- 
ment and  brought  an  action  against  the  company  to  set  it 
aside." 

Pakageaph  (3). 

The  question  of  how  far  a  trustee  can  refuse  to  pay  an 
assign  where  he  suspects  unfair  dealing,  is  by  no  means  easy. 

It  appears  to  be  well  settled,  that,  where  his  beneficiary  is 
dead,  he  cannot  refuse  to  pay  his  personal  representative  on 


(s)  Hallows  V.  Lloyd  (1888), 
39  Ch.  D.  686.  This  is  so  even 
where  the  trustees  have  a  dis- 
cretion to  pay  the  income  to  or 
for  the  benefit  of  the  assignor, 
"  his  wife  or  children,"  if  they 
do  in  fact  pay  it  to  the  assignor  : 
Be  Neil,  Hemming  v.  Neil  (1890), 
62  L.  T.  649  ;  Lord  v.  Bunn 
(1843),   2  Y.  &  CoU.  C.  C.  98. 


See  also  Burrowes  v.  Loch  (1805), 
10  Ves.  470,  and  Be  Coleman, 
Henry  v.  Strong  (1888),  39  Ch.  D. 
443. 

(<)  Davis  V.  Hutchings,  [1907] 
1  Ch.  356. 

(u)  Be  Palmer,  Lancashire  and 
Yorkshire  Beversionary  Interest 
Go.  V.  Burke,  [1907]  1  Ch.  486. 
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the  ground  that  he  obtained  probate  or  administration  un-      Art.  49. 
fairly  {x).     It  is  for  other  persons  interested  to  take  action  in 
such  a  case,  and  not  the  trustee. 

The  same  principle  also  seems  to  apply  to  an  assignment 
inter  vivos.  It  is  not  for  the  trustee  to  question  its  validity 
if  the  assignor  does  not  do  so.  If  the  deed  is  not  a  forgery, 
it  stands  good  until  it  is  cancelled  by  the  court,  and  it  cannot 
be  cancelled  by  the  court  at  the  instance  of  the  trustee  {x). 
This  class  of  cases  would,  it  would  seem,  cover  assignments 
and  mortgages  by  reversioners  where  the  trustee  may  suspect 
unfair  dealing  or  oppression. 

But  the  problem  becomes  much  more  difficult   when   we  Bound  to 
approach  transactions  which  are  either  (l)^rw»a/aci(?  invalid,  investigate 
or  (2)  appointments  in  the  exercise  of  powers  contained  in  the  instrument  is 
trust  instrument.  ^^1!/'"'" 

(1)  With  regard  to  instruments  'prima  facie  invalid,  one 
may  take,  as  typical,  an  assignment,  whether  voluntary  or 
for  value,  by  a  beneficiary  (especially  a  female  or  youthful 
one)  to  one  of  the  trustees.  It  is  apprehended  that  in  such 
a  case  the  other  trustees  would  not  only  be  justified,  but 
bound,  to  refuse  payment  to  their  co-trustee  without  an  order 
of  the  court;  for  res  ipsa  loquitur,  and  the  deed,  on  the  face 
of  it,  cannot  be  supported  without  some  outside  evidence  that 
the  parties  were  at  arms'  length,  and  that  no  unfair  advantage 
was  taken  by  the  assign.  Anyhow,  it  is  scarcely  open  to 
doubt  that  in  such  a  case  the  co-trustee  would  be  justified  in 
issuing  an  originating  summons  for  the  direction  of  the 
court. 

(2)  Where  the  trustee  has  reasonable  ground  for  suspicion  where 

that   an   appointment   is   a  fraud   on  a  power  in  the  trust  '™stee 

^^  .  -"^  .  suspects  a 

instrument,   he    certainly  ought    not    to    pay   without    the  fraud  on  a 

direction  of  the  court.     For,  as  pointed  out  by  Faewbll,  L.J.,  P"^^"^- 

in   Cloutte   v.   Storey  (y),   an   appointee   can   only   claim   an 

equitable   right   if   the   appointment  is   valid.     If  it  is  not 

valid,   it   passes   nothing,   and    the    property    remains    the 

property  of  the  person  who  takes  in  default  of  appointment. 

It  is  therefore  the  duty  of  a  trustee  to  satisfy  himself  that 

an  alleged  appointment  is  valid  before  acting  on  it ;  and  if 

(x)  Bevey  v.  Thornton,  (1851),  p.  1742;  and  see  aiso  Hopkins  y. 

9  Hare,  at  p.  226.  Myall   (1830),    2    Euss.    &   Myl. 

iy)  [1911]  1  Cli.  18,  at  pp.  32  86  ;    Cocker  v.  Quayle  (  1830),  1 

and  33;  a.nd  see  Duke  of  Portland  Kuss.    &    Myl.    535;     Beid    v. 

V.  Topham  (1864),  11  H.  L.  Cas.  Thompson  (1851),    2  Ir.   Ch.  R. 

32 ;     and     see     order    thereon,  26. 
Seton    on    Judgments    (ed.    6), 

u2 
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Art.  49,  he  has  reasonable  doubts,  he  is  not  only  justified  in  acting 
but  bound  to  act  under  the  direction  of  the  court  (,e).  In 
the  older  eases  it  was  held  that,  although  it  may  be  the 
duty  of  a  trustee  to  make  inquiry  in  such  cases,  yet,  if 
he  cannot  prove  mala  fides,  the  mere  possibility  of  fraud  will 
not  justify  his  refusal  to  act  on  the  appointment,  and  that  in 
such  cases  he  will  have  to  pay  the  costs  of  a  suit  to  compel 
him  to  act  upon  the  appointment  {a).  No  doubt  that  was  so  ; 
but  it  is  conceived  that  the  cheap  and  summary  procedure  of 
modern  days,  would  probably  be  held  to  justify  a  trustee  in 
applying  to  the  court  for  directions  in  a  case  where  there  was 
strong  suspicion  but  no  proof. 

The  reader  may  perhaps  ask  :  if  a  fraudulent  appointment 
is  futile  and  void  ah  initio,  is  not  a  trustee  who  acts  upon  it, 
although  without  knowledge  of  the  fraud,  paying  to  the 
wrong  beneficiary,  and  if  so,  does  he  not  come  within  para- 
graph (1)  of  the  above  rule?  It  is  apprehended  that  this 
would  have  been  so  before  the  Judicial  Trustee  Act,  1896,  as 
it  is  difficult  to  distinguish  between  a  payment  made  on  the 
faith  of  a  fraudulent  certificate  of  marriage,  and  one  made 
on  the  faith  of  an  appointment  which  turns  out  to  be 
fraudulent.  But  there  can  be  no  reasonable  doubt  that  since 
the  above  Act,  a  trustee  who  innocently,  and  reasonably,  assumed 
the  bona  fides  of  an  appointment  would  be  excused  (h). 


Art.   50. — Duty   of  Trustee  not   to   Delegate  his  Duties 

or  Powers. 

(1)  A  trustee  must  not  delegate  his  duties  or  powers 
(or  a  fortiori  the  receipt  of  trust  moneys)  either  to  a 
stranger  (c)  or  to  his  co-trustee  {d),  save  only 

(s)  See  Hannah  v.  Hodgson  Weightman  (1872),  L.  R.  13  Eq. 
(1861),  30  Beav.  19;  King  v.  434;  Be  Bellamy  and  Metro- 
King  (1857),  1  De  G.  &  J.  663.  poUtan  Board  of  Worhs  (1883), 

(a)  See    Firmin    v.    Pulham  24  Ch.  D.  387. 

(1848),    2    De    G.    &    Sm.    99;  {d)  Langford      r.       Oascoyne 

Campbell    v.     Home    (1842),     1  (1805),  11  Ves.  333  ;    Clough  v. 

Y.  &  CoU.  C.  C.  664.  Bond  (1838),  3  Myl.  &  Cr.  490  ; 

(6)  See   Be    Smith,    Smith   v.  Cowell  v.    Gatcomhe    (1859),    27 

Thompson  (1902),  71  L.  J.  Ch.  Beav.    568;    Eaves   v.   Hichson 

411,  and  Art.  90,  infra.  (1861),  30  Beav.  136  ;  Be  Flower 

(c)  Adams  v.  Clifton  (1826),  1  and  Metropolitan  Board  of  Worhs 

Buss.  297  ;   Chambers  v.  MincUn  (1884),  27  Ch.  D.  592. 
(1802),    7   Ves.    186;     Wood  v. 
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^a)  where  authorised  by  the  settlement  (e),  or   by     Art.  50. 
statute  (/); 

(b)  where   obHged  to  do  so  from  necessity,  acting 

conformably  to  the  common  usage  of  mankind, 
and  as  prudently  as  if  acting  for  himself  (g), 
and  the  agent  is  employed  in  the  ordinary 
scope  of  his  particular  business  (h)  ; 

(c)  where  the  delegated  act  is  merely  ministerial, 

and  involves  no  personal  discretion  {i). 
(2)  But  even  where  a  trustee  may  safely  permit 
another  to  receive  trust  property,  he  will  not  be 
justified  in  allowing  it  to  remain  in  such  other  person's 
custody  without  due  inquiry  (k)  for  a  longer  period 
than  the  circumstances  of  the  case  require  (I). 

Parageaph  (1). 

This   rule   is  founded  on  the  maxim  delegatus  non  potest  General 
delegare.     It  is  therefore  an  invariable   rule   that,    even   in  P""'^^?''^' 
eases  where  a  trustee  may  employ  an  agent,  he  must  still 
exercise  his  own  judgment  on  every  question,  and  must  not 
give  the  agent  carte  blanche  to  do  what  he  may  think  fit  (m). 

The  general  principle  as  to  the  impropriety  of  delegating 
fiduciary  duties  and  powers  has  been  modified,  both  by- 
judicial  decisions  and  by  statute.  The  Act  22  &  23  Vict.  c.  35, 
s.  31  (now  repealed  and  re-enacted  by  s.  24  of  the  Trustee  Act, 
1893),  enacted  that — 

"  a  trustee  shall  (without  prejudice  to  the  provisions  of  the  instrument, 
if  any,  creating  the  trust)  be  chargeable  only  for  money  and  securities 
actually  received  by  him,  notwithstanding  his  signing  any  receipt  for  the 
sake  of  conformity,  and  shall  be  accountable  only  for  his  own  acts, 
receipts,  neglects,  or  defaults,  and  not  for  those  of  any  other  trustee,  nor  for 

(e)  Eilbee  v.  Sneyd  (1828),  2  (i)  FarweU    Pow.    (2nd.    Ed.) 

MoU.  186  ;  DoyU  v.  Blalce  (1804),  358,  360. 

2  Sch.  &  Lef.  231.  (fc)  Oarruthers    r.    Oarruthers, 

(/)  Trustee  Act,  1893  (66  &  57  [1896]  A.  C.  659. 

Vict.  c.  53),  s.  17  (3).  (I)  Brice   v.    Stolces  (1805),  11 

(g)  Speight   r.    Gaunt    (1883),  Ves.    319,    2   Wh.  &  Tu.    Lead. 

9  App.  Cas.  1 ;   Ex  parte  Belchier,  Cas.   (7th  ed.)   633  ;    Qi-egory   v. 

-Bx  paHe  Parsons  (1754),  Ambl.  Gregory  (1836),  2  Y.  &  Coll.   Ex. 

218  ;    Olough  v.  Bond  (1838),  3  Eq.   313  ;    Be  Fryer,  Martindale 

Myl.     &     Cr.    490 ;     Benett    v.  v.   Picquot  (1857),  3   Kay.  &  J. 

Wyndham  (1862),  4  De  G.  F.  &  317  ;  Bobinson  v.  EarUn,  [1896] 

J.  259.  2  Ch.  415. 

(h)  Fry  v.  Tapson  (1884),  28  (m)  See  Be  Weall,  Andrews  v. 

Ch.  D.  268.  Weall  (1889),  42  Ch.  D.  674. 
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Art.  50. 


Efieot  of 
statutory 
modification. 


Opinion  of 
Kbkewich, 
J.,  as  to 
trustee's 
liability  for 
his  agents. 


any  hanker,  hroher,  or  other  person  with  whom  any  trust  moneys  or  securities 
may  he  deposited." 

This  statute,  however  (as  was  pointed  out  by  Lord  Sblboenb, 
in  the  leading  case  of  Speight  v.  Gaunt  (n)),  does  not  authorise  a 
trustee,  at  his  own  mere  will  and  pleasure,  to  delegate  the 
execution  of  the  trust  and  the  custody  of  the  trust  moneys  to 
strangers,  in  the  absence  of  a  moral  necessity  from  the  usage 
of  mankind  for  the  employment  of  such  an  agency.  Indeed, 
the  only  effect  of  the  section  appears  to  be  to  shift  the  onus  of 
proof  from  the  trustee  to  the  beneficiaries ;  so  that  whereas 
formerly  it  lay  upon  a  trustee  whose  conduct  was  impugned  to 
prove  that  he  had  acted  from  necessity  according  to  ordinary 
business  usage,  it  now  lies  on  the  beneficiaries,  who  make  a 
charge  of  breach  of  trust,  to  prove  that  the  trustee  did  not  act 
from  necessity  or  conformably  to  the  universal  custom  (o). 

The  question  was  treated  with  great  lucidity  byKEKBwicH,  J., 
in  the  case  of  Ee  Weall,  Andrews  v.  Weall  (p),  where  his 
lordship  said :  "  Consider  for  a  moment  the  position  of  that 
special  agent  called  a  trustee  as  regards  the  position  of 
sub-agents.  He  certainly  has  the  right  to  appoint  them,  it 
and  so  far  as  the  work  of  the  trust  reasonably  requires.  For 
instance,  he  may  appoint  a  broker  to  make  or  realise  invest- 
ments, or  a  solicitor  to  do  legal  business  ;  and  the  power  of 
employment  involves  that  of  remuneration  at  the  cost  of  the 
trust  estate.  The  limit  of  the  power  of  employment  is,  as 
pointed  out  in  the  well-known  case  of  Speight  v.  Gaunt  (g) 
reasonableness ;  and  reasonableness  must  also,  I  think,  be  the 
limit  of  the  power  of  remuneration.  A  trustee  is  bound  to 
exercise  discretion  in  the  choice  of  his  agents,  but,  so  long  as 
he  selects  persons  properly  qualified,  he  cannot  be  made 
responsible  for  their  intelligence  or  their  honesty.  He  does 
not  in  any  sense  guarantee  the  performance  of  their  duties.  It 
does  not,  however,  follow  that  he  can  entrust  his  agents  with 
any  duties  which  they  are  willing  to  undertake,  or  pay  them 
or  agree  to  pay  them  any  remuneration  which  they  see  fit  to 
demand.  The  trustee  must  consider  these  matters  for 
himself,  and  the  court  would  be  disposed  to  support  any 
conclusion  at  which  he  arrives,  however  erroneous,  provided 
it  really  is  his  conclusion — that  is  the  outcome  of  such 
consideration  as  might  reasonably  be  expected  to  be  given  to  a 
like  matter,  by  a  man  of  ordinary  prudence,  guided  by  such 


(«)  (1883)  9  App.  Gas.  1. 
(o)  See    Re    Brier,    Brier    v. 
Evison  (1884),  26  Ch.  D.  238. 


(p)  (1889)  42  Ch.  D.  674. 
(q)   (1883)  9  App.  Gas.  1. 
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rules  and  arguments  as  generally  guide  such  a  man  in  his  own     Art  50. 
affairs." 

It  must  also  be  pointed  out,  that  although  trustees  must  Trustee  may 
always  exercise  their  own  judgment,  and  not  surrender  it  to  beneficiaries, 
agents  and,  a  fortiori,  not  to  beneficiaries,  yet  they  are  not 
debarred  from  inquiring  what  are  the  wishes  and  opinions  of 
any  of  the  parties  interested.  As  Lord  Selboene  said  in 
Fraser  v.  Murdoch  (r) :  "  In  this  case,  I  find  no  indication  of 
an  improper  purpose.  ...  It  would  be  extremely  dangerous 
to  hold  that  trustees,  having  such  a  discretion  to  exercise, 
might  not  freely  discuss  with  the  beneficiaries  the  reasons  for 
and  against  a  particular  decision,  without  running  the  risk  of 
being  held  to  act  against  their  own  judgment,  if  they  should 
disregard,  in  the  end,  objections  to  which  they  had  thought  it 
right  in  the  first  instance  to  direct  attention." 

Nevertheless,  although  a  trustee  may  listen  to  the  opinions  Must  not 
and  wishes   of  others,  he  must  exercise  his  own  judgment,  business*^ 
Thus  a  trustee  for  sale  of  ordinary  property,  who  leaves  the  entirely  to 
whole   conduct  of  the  sale  to  his  co-trustee,   cannot    shield 
himself    from    responsibility   for    the   latter 's   negligence  by 
saying  that  he  left  the  matter  entirely  in  his  hands  (.s).     For 
the  settlor  has  entrusted  the  trust  property  and  its  manage- 
ment to  all  the  trustees,  and  the  beneficiaries  are  entitled  to 
the  benefit  of  their  collective  wisdom  and  experience  ((). 

Conversely,  a  trustee  must  not  associate  with  himself  another  Should  not 
person  (who  is  not  one  of  the  trustees)  in  the  management  of  stranger 
the  trust  estate.     For  the  settlor  has  trusted  him,  and  not  the  in  the 
other  person ;  and  by  allowing  the  latter   to  have  the  joint  ™'*™s®'"^^  • 
control  of  the   property,  the  trustee  puts  it  out  of  his  own 
power  to  deal  with  it    promptly  and  effectually  in    case    of 
necessity  {u). 

So,  again,  where  trust  property  has  to  be  valued  for  the  Choice  of 
purposes  of  sale,  or  property  offered  to  trustees  as  a  security 
for  trust  money  has  to  be  valued,  or  trust  money  has  to  be 
invested,  the  trustees  must  themselves  choose  the  valuer  or 
broker,  and  must  not  delegate  that  duty  to  their  solicitors, 
nor  even  to  one   of  themselves  (v).     No  doubt  trustees   can 

(r)  (1881)  6  App.  Cas.  855.  (u)  Sdlway  v.  Salway  (1831), 

(s)  Oliver  r.    Court   (1820),    8  2  Euss.  &  Myl.  215;    White  v. 

Pr.    127  ;     Be    Ohertsey    Marhet  Baugh  (1835),   3  CI.  &  Fin.   44. 

(1819),  6  Pr.  261  ;    Eardwick  v.  As  to  permitting  their  solicitor 

Mynd     (1792),     1     Anst.     109;  or  one  of  themselves  to  have  tlie 

Bobinson     v.     HarJcin,      [1896]  custody    of    bearer    bonds,    see 

2  Ch.  415.  infra,  p.   304. 

(<)  See  Luke  v.  South  Kensing-  {v)  Bohinson  v.  Harkin,  [1896] 

ton  Hotel  Go.  {1879),  n  Ch..!). 121.  2  Ch.  415. 
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employ  a  solicitor  for  legal  matters  which  the  trustee  is  not 
competent  to  undertake,  for  that  is  necessary  ;  but  the  choice 
of  a  broker  or  valuer  is  not  properly  the  business  of  solicitors, 
but  is  a  matter  on  which  a  trustee  should  exercise  his  own 
j  udgment  (x).  Of  course,  it  must  be  understood  that  this  does 
not  preclude  a  trustee  from  asking  advice  or  information  as 
to  the  character  of  a  broker,  valuer,  or  other  necessary  agent, 
or  from  asking  his  solicitors  to  submit  the  names  of  such.  All 
that  is  meant  is  that  he  must  judge  for  himself  on  the  facts 
reported  to  him  to  guide  his  choice,  and  must  not  delegate  the 
duty  of  choosing  the  agent  either  to  his  solicitors  or  to  any 
one  else.  In  any  case  he  should  not  choose  an  "  outside  " 
broker  (y). 

A  power  of  leasing  cannot  be  delegated,  for  in  its  exercise 
much  judgment  is  required.  The  fitness  and  responsibility  of 
the  lessee,  the  adequacy  of  the  rent,  the  length  of  the  term  to 
be  granted,  and  the  nature  of  the  covenants,  stipulations,  and 
conditions  which  the  lease  should  contain,  are  all  matters 
requiring  knowledge  and  prudence  (z).  On  similar  grounds,  a 
trustee  cannot  delegate  (as,  for  instance,  by  power  of  attorney) 
the  execution  of  a  trust  or  power  to  sell  property.  For  the 
settlor  has  placed  confidence  in  his  discretion  as  to  price 
and  conditions,  and  it  is  a  breach  of  that  confidence  to 
pitch-fork  the  entire  business  on  to  another  person,  without 
retaining  any  control  or  authority  over  it  {a).  On  the  other 
hand,  a  trustee  may  appoint  an  attorney  merely  to  pass  the 
legal  estate,  as  such  an  act  involves  no  discretion  (b).  So 
where  trustees  had  power  to  elect  a  clergyman,  it  was  held 
that  they  could  not  appoint  proxies  to  vote ;  but  when  the 
choice  was  once  made,  they  could  appoint  proxies  for  the 
purpose  of  signing  the  formal  presentation  (c).  However,  the 
rule  yields  to  necessity,  and  trustees  may  appoint  an  attorney 
to  act  for  them  in  a  foreign  country,  even  in  matters  involving 
judgment  and  discretion  {d). 

On  the  other  hand,  where  the  property  is  of  a  kind  (such  as 
stocks  or  shares)  which,  practically  speaking,  a  trustee  cannot 
personally  sell,  or  which  it  would  be  distinctly  contrary  to  the 
ordinary  usage  of  mankind  for  him  to  sell  personally,  he  may 

(1792),    1   Anst.    109;    HawUns 


{x)  See  per  Kat,  J.,  in  F^-y  v. 
Tapson  (1884),  28  Gh.  D.  268. 

(y)  Bobinsonv.  Earlcin,  [1896] 
2  Ch.  415. 

(2)  Bobson  V.  Flight  (1865),  4 
De  G.  J.  &  S.  608. 

(a)  Oliver  v.  OouH  (1820),  8 
Pr.    127  ;     Hardwick    v.    Mynd 


V.  Kemp  (1803),  3  East,  410. 

(6)  Be    Helling    and    Merton, 
[1893]  3  Ch.  269. 

(c)  Att.-Oen.  y.  Scott  (1750),  1 
Ves.  Sen.  413. 

(d)  Stuart  v.  Norton  (1860),  14 
Moo.  P.  C.  17. 


skilled 
persons. 


Teustee  not  to  Delegate  his  Duties  or  Powers.  297 

employ  an  agent  or  broker,  so  long  as  he  acts  as  prudently  as  Art.  50. 
he  would  have  done  for  himself  in  a  like  case  (e).  For  where 
an  investment  of  trust  moneys  is  proper  to  be  made  upon 
securities  which  are  purchased  and  sold  upon  the  public 
exchanges,  either  in  town  or  country,  the  employment  of  a 
broker  (including  a  co-trustee  who  is  a  broker  and  is  by  the 
trust  instrument  authorised  to  act  as  such  (/)),  for  the 
purpose  of  purchasing  those  securities  and  doing  all  things 
usually  done  by  a  broker  which  may  be  necessary  for  that 
purpose  {e.g.,  attending  at  the  bank  to  accept  transfer  (/)),  is 
primd  facie  legitimate  and  proper.  A  trustee  is  not  bound 
himself  to  undertake  the  business  (for  which  he  may  be  very 
ill-qualified)  of  seeking  to  obtain  them  in  some  other  way ;  as, 
for  example,  by  public  advertisement  or  by  private  inquiry  (g). 

So  trustees  may  appoint  stewards,  bailiffs,  workmen  and  May  employ 
other  agents  of  the  like  kind ;  for  there  is  a  moral  necessity 
for  them  to  do  so  Qi).     And  on  the  same  ground,  they  may 
employ  solicitors,  valuers  (i),  auctioneers,  and  other  skilled 
persons  to  do  acts  which  they  themselves  are  not  competent 
to  do.     They  may  employ  an  accountant  where  their  accounts 
are  of  a  complicated  nature,  and  where  the  occasion  is  one  in 
which,  according  to  the  usage  of  business,  a  prudent  man 
acting  for  himself  would  employ  such  a  person  (k).     But  of  Not  entitled 
course  trustees  are  not  entitled  to  have  their  books  of  account  *°(!j,^n*^tg 
of  income  and  expenditure  regularly  kept  by  an  accountant,  tept  by 
merely  in  order  to  save  themselves  trouble.     As  Lord  Hals-  accountants. 
BUEY  said  in  Learoyd  v.    Whiteley  (I),   "  I   think  it   is  quite 
clear,  that  a  trustee  is  entitled  to  rely  upon  skilled  persons 
in  matters  in  which  he  cannot  be  expected  to  be  experienced. 
He  may  perhaps  rely  upon  a  lawyer  on  some  matters  of  law, 
and  in  this  case  I  do  not  deny  that  he  would  be  entitled  to 
rely  upon  a  valuer  upon  a  pure  question  of  valuation.     But 
unless   one   examines  with   reference   to  what   question   the 
skilled    person   gives   advice,   it   is   possible  to   confuse  the 
reliance  which  may  be  properly  placed  upon  the  skill  of  a 
skilled  person  with  the  judgment  which  the  trustee  himself 

(e)  Ex  paHe  BeloMer,  Ex  parte  rised  to  act  on  a  valuer's  report 

Parsons  (1754),  Ambl.  218.  and   advice   as  to   the  value   of 

(/)  Shepherd  v.  Harris,  [1905]  property   offered   as   a   security 

2  Ch.  310.  for    trust    funds    (Trustee    Act, 

ig)  Per  Lord  Selbobne,  L.C,  1893  (56  &  57  Vict.  c.  53),  s.  8, 

Speight  v.  Gaunt  (1883),  9  App.  see  supra,  p.  284). 

Cas.  1.  (k)  See  New  v.  Jones  (1833),  1 

(h)  Learoyd  v.  Whiteley  (1887),  Mao.  &  G.  668,  n. ;  Henderson  v. 

12  App.  Cas.  727.  M'lver  (1818),  3  Madd.  275. 

{i)  With  regard  to  valuers,  a  (I)  (1887)  12  App.  Cas.  727,  at 

trustee  is  now  expressly  autho-  p.  731. 
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is  bound  to  form  on  the  subject  of  the  performance  of  his 
trust.  I  do  not  think  it  is  true  to  say  that  one  is  entitled  to 
consider  the  special  qualities  or  degree  of  intelligence  of  the 
particular  trustee.  Persons  who  accept  that  office  must  be 
supposed  to  accept  it  with  the  responsibility  at  all  events  for 
the  possession  of  ordinary  care  and  prudence." 

Lord  Halsbuey's  phrase,  "  he  may,  perhaps,  rely  upon 
a  lawyer  in  some  matters  of  law,"  referred,  it  is  conceived, 
to  the  doubt  thrown  upon  that  proposition  by  the  decision 
of  the  late  Lord  Romilly  in  Hopgood  v.  Parkin  (m).  In  this 
the  learned  judge  carried  the  liability  of  trustees  for  the 
acts  and  defaults  of  their  agents  to  a  height  which,  it  is 
with  humility  suggested,  could  not  be  justified,  either  on 
principle  or  authority.  In  that  case,  trustees,  having 
trust  funds  to  lend  on  mortgage,  employed  a  solicitor  to 
investigate  the  mortgagor's  title.  Owing  to  the  solicitor's 
negligence  in  failing  to  make  proper  inquiries  as  to  previous 
incumbrances,  the  trust  moneys  advanced  on  the  mortgage 
were  to  a  large  extent  lost;  and  his  lordship  held  that  the 
trustees  must  replace  them.  But  it  is  difficult  to  understand 
upon  what  grounds  the  learned  judge  based  his  opinion.  The 
trustees  were  right  in  investing  on  mortgage  :  they  were  right 
in  employing  a  skilled  person  to  investigate  the  real  value  of 
the  security ;  indeed,  it  is  apprehended,  from  the  remarks 
of  the  late  Sir  George  Jbssbl,  M.E.,  in  Re  Cooper  and 
Allen  to  Harlech's  Contract  {n),  that  it  was  the  duty  of  the 
trustees  to  employ  a  skilled  person.  In  addition  to  which, 
there  was  a  moral  necessity  for  them  to  employ  a  skilled 
agent  to  investigate  the  title,  and  they  were  but  acting  con- 
formably to  the  general  "  usage  of  mankind,  and  as  prudently 
for  the  trust  as  for  themselves,  and  according  to  the  usage  of 
business  "  (o).  If,  then,  they  were  right  in  employing  the 
solicitor  to  investigate  the  title  for  them,  upon  what  possible 
ground  could  they  be  held  responsible  for  their  agent's 
default?  As  Lord  Haedwickb  said,  in  Ex  parte  Belchicr  (p), 
if  the  defendant  "  is  chargeable  in  this  case,  no  man  in  his 
senses  would  act.  .  .  .  This  Court  has  laid  down  a  rule 
with  regard  to  the  transactions  of  assignees,  and  more  so  of 
trustees,  so  as  not  to  strike  a  terror  into  mankind  acting  for 
the  benefit  of  others,  and  not  for  their  own  " ;  and  his  lord- 


(m)(1870)L.  E.  11  Eq.  74. 

(w)  (1876)  4   Ch.  D.  at  p.  815. 

(o)  Per  Lord  Hardwickb,  Ex 
parte  Belchier,  Ex  -parte  Parsons 
(1754),  Ambl.  218  ;    and  to  the 


same  effect,  Lord  Sblborne  in 
Speight  v.  Gaunt  (1883),  9  App. 
Cas.  1. 

(p)  Supra. 
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ship  then  proceeded  to  lay  down  the  rule  as  above  stated.  Art.  50. 
It  is  with  great  respect  submitted  that  Lord  Eomilly  con- 
fused  the  case  with  those  in  which  it  has  been  held  that  a 
trustee  is  responsible  for  a  breacli  of  trust  which  he  has 
committed  bond  fide  and  under  skilled  advice.  The  dis- 
tinction is,  however,  clear.  The  trustees  had  not  done 
anything  wrong.  They  had  not  committed  any  breach  of 
trust  at  the  instance  of  another.  They  had  merely  lent 
money  through  the  medium  of  an  agency,  which  they  were 
entitled,  and  indeed  bound,  to  employ,  on  the  ground  of 
moral  necessity;  and  they  ought  therefore  to  have  been 
discharged  from  the  loss.  Had  there  been  a  distinct  breach 
of  some  duty  which  the  settlor  had  cast  upon  the  trustees, 
then,  although  they  might  have  taken  and  followed  the  best 
advice  procurable,  they  would,  no  doubt,  have  been  properly 
held  responsible.  But  here,  the  only  possible  breach  of  duty 
was  the  negligence  of  an  agent ;  and,  as  has  been  said  above, 
a  trustee  is  only  responsible  for  his  agent  where  he  has 
improperly  employed  one.  However,  since  the  above  was 
written,  Lindlby,  L.J.,  in  Re  Speight,  Speight  v.  Gaunt  (q), 
has  expressly  dissented  from  Hopgood  v.  Parkin,  and,  indeed, 
it  seems  to  be  quite  inconsistent  with  the  judgments  of  the 
learned  Lords  of  Appeal  in  that  case(r). 

But  if  a  trustee  is  justified  in  acting  on  the  advice  of  Interpreta- 
his  solicitor  in  matters  of  law  which  he  cannot  be  expected  to  in°truinent  ' 
determine  for  himself  (such  as  the  title  to  real  estate),  it  is 
clear  that  he  cannot  rely  on  his  solicitor  or  his  counsel  with 
regard  to  the  interpretation  of  the  trust  instrument,  and  that, 
therefore,  if  he  pays  the  trust  fund  to  the  wrong  persons 
under  a  mistake  of  this  kind  he  will  be  liable  (s).  As  to  how 
far  (if  at  all)  that  would  induce  the  court  to  excuse  such  a 
breach  of  trust  the  reader  is  referred  to  Art.  90,  infra. 

Even  where  a  trustee  is  justified  in  delegating   the  sale  Whether 
or  purchase  of  property  to  other  persons  (such  as  brokers,  ^j^^^jf*^*^ 
solicitors,  and   the  like),  it  does  not   necessarily  follow  that  employing  an 
he  is  justified  in  giving  them  the  control  of  the  purchase-  tf^t'iilm^ 
money.     That  question  must  be  regarded  as  a  separate  and  with  trust 
distinct   one,   to   be  solved   on   its  own'  merits,  but   by  the  ™°°'^y- 
application  of  the  same  principle,  viz.,  whether  or  not  there 
is   a   moral    necessity   or    a   conformity   to   common   usage. 

(2)  (1883)  22  Ch.  D.  at  p.  761  ;  (r)  (1883)  9  App.  Cas.  1. 

and  see  per  Peaeson,  J.,  in  Be  (s)  See  National  Trustees  Go. 

Pearson,  Oxley  v.  Scarth  (1884),  of  Australasia  v.  General  Finance 

51  L.  T.  692  ;  Be  Weall,  Andrews  Oo.  of  Australasia,  [1905]  A.  C. 

v.  Weall  (1889),  42  Ch.  D.  674.  373. 


300 


The  Administration  of  a  Trust. 


Art.  50. 


statutory 
authority 
to  entrust 
trust  bond 
to  solicitor 
or  banker. 


Thus,  where  a  trustee  handed  money  to  a  solicitor  for  the 
purpose  of  re-investment,  and  the  solicitor  professed  to 
have  invested  it,  but  in  reality  had  used  it  for  his  own 
purposes,  and  himself  paid  interest  on  it  for  some  years 
until  his  death,  it  was  held  that  the  trustee  was  liable  (t) ; 
for  he  ought  not  to  have  entrusted  the  money  to  a  solicitor 
when  there  was  no  necessity. 

On  similar  grounds,  it  was  formerly  held,  in  Ee  Bellamy 
and  Metropolitan  Board  of  Wo7-ks  (u),  that  trustees  were  not 
entitled  to  authorise  their  solicitor  to  receive  purchase- 
money  payable  to  them ;  notwithstanding  s.  56  of  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41).  However, 
by  s.  17  of  the  Trustee  Act,  1893  (56  &  57  Vict.  e.  53)  (re- 
enacting  s.  2  of  the  Trustee  Act,  1888),  it  is  enacted  as 
follows : 

"  (1)  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  receive  and 
give  a  discharge  for  any  money  or  valuable  consideration  or  property 
receivable  by  the  trustee  under  the  trust,  by  permitting  the  solicitor  to 
have  the  custody  of,  and  to  produce,  a  deed  containing  any  such  receipt 
as  is  referred  to  in  section  56  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  ;  and  a  trustee  shall  not  be  chargeable  with  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in  making  any  such  appoint- 
ment; and  the  producing  of  any  such  deed  by  the  solicitor  shall  have  the 
same  validity  and  effect  under  the  said  section  as  if  the  person  appointing 
the  solicitor  had  not  been  a  trustee. 

"  (2)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent  to 
receive  and  give  a  discharge  for  any  money  payable  to  the  trustee  under 
or  by  virtue  of  a  policy  of  assurance,  by  permitting  the  banker  or  solicitor 
to  have  the  custody  of  and  to  produce  the  policy  of  assurance  with  a 
receipt  signed  by  the  trustee,  and  a  trustee  shall  not  be  chargeable  with 
a  breach  of  trust  by  reason  only  of  his  having  made  or  conourred'in 
making  any  such  appointment. 

"  (3)  Nothing  in  this  section  shall  exempt  a  trustee  from  any  liability 
which  he  would  have  incurred  if  this  Act  had  not  been  passed,  in  case 
he  permits  any  such  money,  valuable  consideration,  or  property  to 
remain  in  the  hands  or  under  the  control  of  the  banker  or  solicitor  for  a 
period  longer  than  is  reasonably  necessary  to  enable  the  banker  or 
solicitor  (as  the  case  may  be)  to  pay  or  transfer  the  same  to  the  trustee. 

"  (4)  This  section  applies  only  where  the  money  or  valuable  considera- 
tion or  property  is  received  after  the  24th  day  of  December,  one  thousand 
eight  hundred  and  eighty-eight. 

"(5)  Nothing  in  this  section  shall  authorise  a  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit  anything  which 
he  is  in  express  terms  directed  to  do,  by  the  instrument  creating  the  trust." 

497.  But  see  Be  Bird,  Oriental 
Commercial  Bank  v.  Savin  (1873), 
L.  E.  16  Eq.  203,  contra,  a 
decision  which,  it  is  conceived, 
cannot  be  supported. 
(m)  (1883)  24  Ch.  D.  387. 


(t)  Bostoeh  V.  Flayer  (1865), 
L.  E.  1  Eq.  26 ;  Bowland  v. 
Witherden  (1851),  3  Mao.  &  G. 
568  ;  Hanbury  v.  Kirkland 
(1829),  3  Sim.  265;  Be  Dewar, 
Dewar  v.  Brooke  (1886),  33  W.  E. 


Trustee  not  to  Delegate  his  Duties  oe  Powers.  301 

The  section  is  not,  perhaps,  so  happily  expressed  as  it  might      Art.  50. 
be.     For  instance,  can  a  trustee  authorise  his  solicitor  to  receive 
consideration  money,  except  by  permitting  him  to  have  the  ^heabovf  °° 
custody  of  the  deed,  etc.  ?     And  where  the  receipt  is  indorsed  on  Section. 
a  deed,  and  not  contained  in  the  body  thereof,  (e.g.,  where  pro- 
perty is  purchased  out  of  funds  in  court),  can  that  deed  be 
said  to  be  "  a  deed  containing  any  such  receipt  as  is  referred  to 
in  s.  56  of  the  Conveyancing  and  Law  of  Property  Act,  1881 "  ? 

The  first  of  these  queries  is,  it  is  submitted,  by  no  means 
hypercritical ;  and  in  cases  where  any  money  or  property  is 
receivable  by  a  trustee  on  any  occasion  where  the  execution 
of  a  deed  by  the  trustee  is  not  necessary  (as,  for  example,  the 
payment  of  a  legacy  by  executors  to  the  trustees  of  the 
legatee's  marriage  settlement),  considerable  doubt  must  exist 
as  to  whether  the  payment  can  be  properly  made  to  the 
trustee's  solicitor  under  this  sub-section,  even  although  the 
solicitor  be  expressly  authorised  by  the  trustee  to  receive  it. 
This  view  receives  some  support  from  the  provisions  contained 
in  sub-s.  (2),  which  expressly  authorise  a  trustee  to  appoint  a 
solicitor  his  agent  to  receive  policy  moneys  by  permitting  him 
to  have  the  custody  of  and  to  produce  the  policy  with  a  receipt 
signed  by  the  trustee.  "  Policy  money  "  would  certainly  fall 
within  the  first  sub-section  as  "money  receivable  by  such 
trustee."  If,  therefore,  under  sub-s.  (1),  the  trustee  could 
appoint  a  solicitor  in  any  other  way  than  that  indicated, 
there  would  have  been  no  necessity  for  expressly  authorising 
(by  sub-s.  (2) )  a  trustee  to  appoint  a  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  policy  moneys ;  nor  for 
declaring  that  no  trustee  shall  be  chargeable  with  a  breach  of 
trust  by  reason  only  of  his  having  made  or  concurred  in 
making  an  appointment  of  a  solicitor  for  that  purpose.  Lastly 
in  a  recent  ease,  Paekee,  J.,  assumed  that  "it  is  only  by 
permitting  the  solicitor  to  have  the  custody  of  the  deed  that 
the  statutory  authority -is  conferred  "  (x). 

With  regard  to  the  second  query,  it  is  probable  that  the 
court  would  consider  an  indorsed  receipt  as  equivalent  to  a 
receipt  contained  in  the  deed  on  which  it  is  indorsed,  within 
the  meaning  of  the  sub-section. 

Whether  the  authority  conferred  on  a  solicitor  or  banker  Query 
by  the  custody  of  such  a  deed  is  revoked  by  the  death  of  one  ^uth*ority 
of  several  trustees  seems  to  be  a  moot  point  (x).    It  is  also  a  revoked  by 
moot  point  whether  the  statute  authorises  a  trustee  to  accept  ofteverai"^ 
purchase  or  mortgage  money  by  instalments  (x).  trustees, 

(aj)  Be  8heppa/rd,  Be  Brimont  v.  Harvey,  [1911]  1  Ch.  50,  59. 
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Art.  50. 


Entrusting 
trust  money 
to  stock- 
broker. 


It  will  be  perceived  that  sub-s.  (1)  does  not  authorise  a 
trustee  to  appoint  any  one  to  receive  money,  valuable  con- 
sideration, or  property,  except  a  solicitor.  Consequently,  the 
decision  in  Re  Flower  and  Metropolitan  Board  of  Works  (jj), 
that  one  of  several  trustees  cannot  in  general  be  authorised 
by  his  co-trustees  to  receive  and  give  a  good  receipt  for 
trust  moneys,  still  holds  good.  It  is  apprehended,  however, 
that  where  one  of  the  trustees  is  a  solicitor,  the  money  may 
be  paid  to  him  on  production  of  a  deed  containing  a  receipt ; 
notwithstanding  that  he  may  not  be  acting  as  the  solicitor  to 
the  trustees.  As  to  the  question  dealt  with  by  sub-s.  (3)  of 
s.  17  of  the  Act,  viz.,  the  liability  of  a  trustee  for  permitting 
money  properly  receivable  by  a  solicitor  or  banker  under 
the  section  to  remain  in  his  hands,  see  infra  under  para- 
graph (2),  p.  304. 

Apart  from  statutory  authority,  where  there  is  a  moral 
necessity  to  entrust  the  agent  with  the  money,  a  trustee  will 
be  justified  in  doing  so,  as  was  decided  by  the  House  of  Lords 
in  the  important  case  of  SiDcight  v.  Gaunt  {z).  There,  the 
respondent,  Isaac  Gaunt,  being  acting  trustee  under  the  will 
of  John  Speight,  a  stuff  manufacturer  at  Bradford,  wished  to 
invest  the  sum  of  £15,275,  part  of  the  trust  estate,  in  the 
securities  of  municipal  corporations  in  Yorkshire.  For  that 
purpose  he  employed  a  stockbroker,  named  Cooke,  to  buy  the 
stock  for  him.  Cooke  having  falsely  represented  that  he  had 
purchased  the  stock,  the  respondent  gave  him  cheques  for 
the  amount,  which  Cooke  embezzled.  The  beneficiaries  then 
sought  to  make  the  trustee  liable  for  the  sum  embezzled  by 
Cooke.  In  giving  judgment,  exonerating  the  trustee  from 
liability,  the  Earl  of  Sblbokne  said:  "In  the  early  case  of 
of  Ex  -parte  Belchier,  before  Lord  Haedwickb  (a),  it  was 
determined,  that  trustees  are  not  bound  personally  to  transact 
such  business  connected  with,  or  arising  out  of,  the  proper 
duties  of  their  trust,  as,  according  to  the  usual  mode  of 
conducting  business  of  a  like  nature,  persons  acting  with 
reasonable  care  and  prudence  on  their  own  account  would 
ordinarily  conduct  through  mercantile  agents.  Also  that 
when,  according  to  the  usual  and  regular  course  of  such 
business,  moneys,  receivable  or  payable,  ought  to  pass  through 
the  hands  of  such  mercantile  agents,  that  course  may  properly 
be  followed  by  trustees,  though  the  moneys  are  trust  moneys  ; 
and  that  if,  under  such  circumstances,  and  without  any  other 


(y)  (1884)  27  Ch.  D.  592. 
(z)  (1883)  9  App.  Cas.  1. 


(a)  (1754)  Ambl.  218. 
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misconduct  or  default  on  the  part  of  the  trustees,  a  loss  takes  Art.  50. 
place  through  any  fraud  or  neglect  of  the  agents  employed, 
the  trustees  are  not  liable  to  make  good  such  loss."  His 
lordship,  after  discussing  the  question  whether  it  was  proper 
to  employ  a  broker  at  all,  which  he  answered  in  the 
affirmative,  continued :  "  The  next  subject  of  inquiry  is, 
whether  it  was  a  just  and  proper  consequence  of  that  employ- 
ment, according  to  the  principle  of  Ex  -parte  Belchier,  that 
the  trust  money  should  pass  through  his  hands.  .  .  . 
The  whole  evidence  satisfies  me  that  the  usual  and  regular 
course  of  business  on  the  London  Exchange  is,  for  the  money, 
under  such  circumstances,  to  pass  through  the  broker's 
hands."  Their  lordships,  therefore,  exonerated  the  trustee 
from  responsibility. 

So,  again,  where  there  are  numerous  small  debts  to  be  May  employ 
collected,  it  cannot  be  expected  of  executors  or  trustees  that  collector, 
they  should  personally  call  on  each  debtor.  Consequently,  if, 
under  such  circumstances,  they  employ,  in  the  usual  course 
of  business,  a  debt  collector,  and  the  money  collected  is  lost  by 
reason  of  the  collector's  insolvency,  the  trustees  are  prima  facie 
not  responsible  (b). 

So  where  trustees  are  justified  either  by  express  authority  Estate 
or  by  the  nature  of  the  property  in  appointing  an  agent  for 
the  general  management  of  great  estates,  the  mere  fact  of 
allowing  balances  to  remain  against  him  at  the  annual 
settlement  of  accounts,  where  it  is  impossible  to  include  his 
whole  receipts  and  payments  for  the  year,  is  not  a  breach  of 
trust  or  such  culpable  negligence  as  would  make  the  trustees 
liable  for  the  ultimate  balance  due  from  him  to  the  trust ; 
although  it  would  be  different  if  they  assented  to  larger  balances 
than  were  necessary  remaining  in  his  hands  (c).  "Whether,  how- 
ever, a  trustee  is  justified  in  entrusting  his  solicitor  with  trust 
money  for  the  payment  of  duties  seems  to  be  open  to  doubt, 
but  it  would  seem  that  he  is  (cZ). 

On  the  ground  of  conformity  to  universal  usage,  trustees  Eemitting 
may  remit  money  through  the  medium  of  a  respectable  bank  ^""^•''jj 
as  being  the  most  convenient  and  the   safest  mode  (e)  ;  but  banker, 
they  should  pay  the  money  into  the  bank  as  trustees,  and  eo 
nomine  (/). 

(6)  Be  Brier,  Brier  v.  Evison  at  p.  308. 
(1884),  26  Ch.  D.  238.  (e)  Knight  v.  Earl  of  Plymouth 

(c)  Home  v.  Pringle  (1841),  8  (1747),  1  Dick.  120. 
CI.  c&Mn.  264.  (/)  Wren  v.  Kirton  (1805),  11 

(d)  See   Be    Maokay,    Griesse-  Ves.  377. 
mann  v.  Oarr,  [1911]  1  Cli.  300, 
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Art.  50. 

Leaving 
money  in 
h.ands  of 
auctioneer. 

Custody  of 
securities. 


Joining 
with  otliers 
in  a  sale. 


On  similar  principles  (viz.,  conformity  to  ordinary  business 
usage),  a  trustee  may  allow  an  auctioneer  who  is  selling  the 
trust  property  to  receive  the  deposit  money. 

It  is  obvious  that  several  trustees  cannot  all  have  the 
physical  custody  of  the  trust  securities.  This  is  of  no  great 
importance  where  they  have  the  legal  estate  in  lands,  or 
where  they  are  holders  of  registered  stocks  ;  and  in  such  cases 
the  court  will  not  order  one  trustee,  who  has  possession  of 
such  securities,  to  deposit  them  with  bankers  in  the  joint 
names  of  all  (g).  But  where  the  securities  are  "  bearer 
securities,"  the  matter  becomes  of  importance.  In  such 
cases  they  should  not  leave  them  either  with  their  solicitor  (h) 
or  with  one  of  themselves  (i),  but  should  place  them  in  a  box 
in  the  custody  of  their  banker  (/«). 

On  the  principles  enunciated  in  the  article  now  under 
consideration,  it  has  been  held,  that  if  "  trustees  for  sale  join 
with  any  other  person  in  a  joint  sale  of  the  trust  property  and 
any  other  property,  whether  that  person  be  a  trustee  himself 
or  be  a  beneficial  owner,  they  must  take  care  that  their  share 
of  the  purchase-money  is  paid  to  them ;  and  the  purchaser 
must  take  care  of  that  likewise,  because  he  can  only  pay  trust 
money  to  the  trustees.  Therefore,  when  they  do  join  with 
other  people  the  purchase-money  must  be  apportioned  before 
the  completion  of  the  purchase,  and  must  be  paid  by  the 
purchaser,  the  apportioned  part  coming  to  the  trustees  to  be 
paid  to  them  "  (I),  or,  now,  to  their  solicitor,  under  s.  17  of  the 
Trustee  Act,  1893  (m). 


Permitting 
purchase- 
moneys  for 
trust  propertjr 
to  remain  in 
the  hands  of 
solicitor  to  the 
trust. 


Paeageaph  (2). 

Although  s.  17  of  the  Trustee  Act,  1893,  allows  trustees  to 
delegate  the  receipt  of  purchase-money  to  their  solicitor  or 
banker,  sub-s.  (3)  expressly  retains  the  former  law  prohibiting 
trustees  from  permitting  the  solicitor  or  banker  to  retain  the 
money  longer  than  is  reasonably  necessary  (;().  On  this  pro- 
vision it  has  been  recently  decided  that  to  make  the  trustee 
responsible  the  circumstances  must  be  such  that  the  trustee 


{g)  Be  Sisson's  Trusts,  Jones 
V.  Trappes,  [1903]  1  Ch.  262. 

(h)  Field  V.  Field,  [1894]  1  Ch. 
425. 

(i)  Candler  v.  TiUett  (1855),  22 
Beav.  257  ;  Lewis  v.  Nobbs 
(1878),  8  Ch.  D.  591. 

{k)  Be  JDe  Pothonier,  Bent  v. 


De  Pothonier,  [1900]  2  Ch.  529. 

(?)  Per  Jessel,  M.K.,  Be 
Cooper  and  Allen  to  Harlech's 
Contract  (1876),  4  Ch.  D.  at 
p.  815. 

(m)  Supra,  p.  300. 

(n)  See  words  of  sub.  sec.  (3), 
supra,  p.  300. 
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knew  or  ought  to  have  known  of  the  receipt  of  the  money  by     Art.  50. 
the  solicitor  or  banker  (o). 

As  stated  above,  trustees  are  justified  in  allowing  money  to  Leaving 
be   paid   to   an   auctioneer ;   but   they   must  not  allow  it  to  "^fonggi-'g 
remain  in  the  auctioneer's  hands  (or  in  the   hands  of  any  hands, 
agent)  for  an  unreasonable  time  (p). 

So,  again,  a  trustee  may,  and  indeed  should,  deposit  trust  Entrusting 
moneys  in  a  respectable  bank  pending  investment ;  and  he  j^"^^^  *'°  ^ 
will  not  be  liable  for  the  failure  of  the  bank,  unless  he  left  the 
money  there  for  an  unnecessarily  long  period.  For  it  is 
according  to  the  common  usage  of  mankind  to  make  use  of 
banks  for  the  safe  custody  of  money  {q).  But  a  trustee  will  be 
liable  where  he  has  unnecessarihj  left  trust  moneys  in  the 
hands  of  a  banker  who  fails,  when  he  ought  to  have  invested 
them;  or  paid  them  to  new  trustees (r), or  to  the  beneficiaries  (s); 
or  where  he  has  paid  money  to  a  banker  or  broker  for  invest- 
ment, and  has  neglected  for  some  time  to  make  inquiries  as  to 
such  investment  {t) ;  and  the  usual  clause  indemnifying  him 
against  the  acts  or  defaults  of  others  will  not  protect  him  (u). 
In  one  case,  Kay,  J.,  held  that  six  months  was  the  maximum 
time  for  which  trustees  should  deposit  money  in  a  bank ;  and 
that  if  at  the  expiration  of  that  period  no  other  investment 
was  available,  the  trustees  ought  to  invest  in  consols.  In  the 
case  in  question  the  trustees  had  kept  the  money  on  deposit 
for  fourteen  months,  and  were  held  responsible  for  the  loss 
caused  by  the  failure  of  the  bank  (x). 


Art,    61. — Duty    of   Trustees    to    act  jointly  where  more 

than  one. 

Where  there  are  more  trustees  than  one,  all  must 

join   in   the   execution  of  the  trust  (y),   save  only — 

(o)  Be  Sheppard,  Be  Brimont  (t)  Ohallen        v.        Shippam 

V.  Harvey,  [1911]  1  Ch.  50.  (1845),  4  Hare,  555  ;    ReMen  v. 

(p)  Edmonds  v.  Peake  (1843),  Wesley   (1861),   29   Beav.    213; 

7  Beav.  239;    Wyman  v.  Pater-  Jf  aWAeMs  v.  Brise  (1843),  6  Beav. 

son,  [1900]  A.  C.  271.  239  (affirmed  (1845),  15  L.  J.  Ch. 

{q)  Johnson  v.  Newton  (1853),  39) ;    Moyle  r.  Moyle  (1831),  2 

11  Hare,  160  ;  Fenwick  v.  Clarice  Russ.    &   Myl.    710  ;    Bacon   v. 

(1862),4DeG.  F.  aiidJ.240;and  Olark  {18S1),  3  Myl.  &  Cr.  294. 

per  Lord  Haedwicee,  Ex  parte  (w)  Behden  v.  Wesley,  supra. 

BelcMer{n54:),AmU.2ld; Adams  {x)  Oann  v.   Gam,n  (1884),   51 

V.  Olaxlon  (1801),  6  Ves.  226.  L.  T.  770  ;    and  to  same  effect, 

(r)  Lunham  v.  Blundell  (1857),  Darke  v.  Martyn  (1839),  1  Beav. 

27  L.  J.  Ch.  179.  525. 

(s)  Macdonnell     v.      Harding  (y)  Luke  v.  South  Kensington 

(1834),  7  Sim.  178.  Hotel  Oo.  (1879),  11  Ch.  D.  121 ; 
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Art.  51.         (a)  where   the   settlement    or    a    competent    court 
otherwise  directs ; 

(b)  as  to  the  receipt  of  income  {z)  ; 

(c)  as  to  such  matters  as  can  be  lawfully  delegated 

under  Art.  50. 

This  article  is  a  corollary  of  Art.  50.  For,  if  trustees  cannot 
delegate  their  duties,  it  follows  that  they  must  all  personally 
perform  those  duties,  and  not  appoint  one  of  themselves  to 
manage  the  business  of  the  trust.  It  is  not  unusual  to  find 
one  of  several  trustees  spoken  of  as  the  "  acting  trustee," 
meaning  the  trustee  who  personally  interests  himself  in  the 
trust  affairs,  and  whose  decisions  are  merely  indorsed  by  his 
co-trustees.  The  court,  however,  does  not  recognise  any  such 
distinction ;  for  the  settlor  has  trusted  all  the  trustees,  and  it 
behoves  each  and  every  of  them  to  exercise  his  individual 
judgment  and  discretion  on  every  matter,  and  not  blindly  to 
leave  all  questions  to  his  co-trustees  or  co-trustee  (a). 
Cannot  act  Thus,  the  act  of  a  majority  of  private  trustees  cannot  bind  a 

by  vote  of        dissenting  minority,  nor  the  trust  estate.     In  order  to  bind 

majority.  d  j  ' 

the  trust  estate  the  act  must  be  the  act  of  all  (6).  For  instance, 
where  there  is  a  trust  to  sell  real  estate  with  a  discretionary 
power  to  postpone  the  sale,  the  property  must  be  sold  within 
a  reasonable  time,  unless  the  trustees  are  unanimously  in 
favour  of  a  postponement  (c)  ;  and  the  same  rule  applies  to  a 
power  to  retain  existing  investments  (d).  At  the  same  time, 
in  such  cases  a  trustee  may  defer  to  what  he  considers  the 
better  judgment  of  his  co-trustee  so  long  as  he  acts  honii  fide, 
although  he  does  so  with  reluctance  (e). 
Must  all  join        So,  all  the  trustees  must  join  in  the  receipt  of  money,  unless, 


in  receipt. 


Ex  parte  Oriffin,  Be  Bixon  {1826),  (6)  Luke  v.  South  Kensington 

2  Gfl.  &  J.  114 ;  Be  Flower  cmd  Hotel  Co.  (1879),  11  Ch.  D.  121 ; 

Metropolitcm    Board    of    Works  Swale  Y.Swede  (1856),  22  Beav. 

(1884),  27  Ch.  D.  592.  584.  It  is  otherwise,  however,  with 

(e)  As  to  shares  and  stocks,  regard    to    charitable    trustees : 

see  Companies  Act,  1862  (25  &  26  see  Charitable  Trusts  Act,  1869 

Vict.  c.  89),  Clause  1  of  Table  A.,  (32  &  33  Vict.  c.    110),  s.    13. 

and  same  Act,  s.  30  ;    but  con-  There  is   also   an   exception  in 

sider  Binney  v.  Inoe  Hall  Coal  the  case  of  trustees  of  a  manor 

and  OcmmeZ  Oo.  (1866),  35L.  J.  Ch.  with  regard  to  enfranchisement, 

363.    As  to  rents,  see  Townley  v.  as  to  which,  see  Copyhold  Act, 

Sherborne    (1834),  Bridg.    35;    2  1887  (50  &  51' Vict.  c.  73),  s.  40. 

Wh.&Tu.Lead.Cas.(7thed.)629;  (e)  Be  Both,  OoUberger  y.  Both 

OouUsworth   v.    Knights    (1843),  (1896),  74  L.  T.  50. 

1 1  Mee.  &  W.  337  ;    and  Oough  (d)  Be  Hilton,  dibbes  v.  Hale- 

V.  Smith,  [1872]  W.  N.  18.  Hinton,  [1909]  2  Ch.  548. 

(a)  Munch  v.  Oockerell  (1839),  (e)  Be     Schneider,     Kirby     v. 

5  Myl.  &  Cr.  178.  Schneider  (1^06),  22  T.  L.  R.  223. 
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of  course,  the  settlement  authorises  one  of  them  to  give  good  Art.  51. 
receipts  and  discharges.  For,  as  Kay,  J.,  said  in  Re  Flower 
and  Metropolitan  Board  of  Works {/),  "The  theory  of  every 
trust  is,  that  the  trustees  shall  not  allow  the  trust  moneys  to 
get  into  the  hands  of  any  one  of  them,  but  that  all  shall 
exercise  control  over  them.  They  must  take  care  that  they 
are  in  the  hands  of  all,  or  invested  in  their  names,  or  placed 
in  a  proper  bank  in  their  joint  names.  The  reason  why  more 
than  one  trustee  is  appointed,  is,  that  they  shall  take  care  that 
the  moneys  shall  not  get  into  the  hands  of  one  of  them  alone  ; 
and  they  have  no  right,  as  between  themselves  and  the  cestuis 
que  trusts  (unless  the  circumstances  are  such  as  to  make  it 
imperatively  necessary  to  do  so),  to  authorise  one  of  them- 
selves to  receive  the  moneys  "  (g). 

All  investments  of  trust  moneys  should  be  made  in  the  joint  investments 
names  of  the  trustees,  for  otherwise  one  trustee  would  be  able  ^0°^/ names^ 
to  realise  and  appropriate  the  money  (h).  But  this  must  of 
course  yield  to  necessity ;  as,  for  instance,  where  shares  are 
specifically  bequeathed  to  trustees  upon  certain  trusts,  and  it 
is  found  that  by  the  regulations  of  the  company  the  shares 
can  only  be  registered  in  the  name  of  one  trustee  (i). 

As  a  general  rule,  however,  although  trustees  must  join  in  Income, 
the  receipt  of  capital,  it  is  permissible  for  them  to  allow  one  of 
their  number  to  receive  the  income.  Thus,  in  the  case  of 
rents,  the  trustees  may  delegate  the  collection  to  one  of  their 
number  or  to  a  rent  collector.  For  it  would  be  impossible  for 
them  all  to  collect  the  rents  (k).  But  if  there  is  any  fear  of 
misappropriation  by  the  collecting  trustee,  the  others  should 
notify  the  tenants  not  to  pay  him  again  (l) .  A  similar  rule 
applies  to  the  receipt  of  dividends  on  stocks  or  shares,  from 
the  necessity  of  the  case ;  because  the  companies  are  not 
bound  to  recognise  trusts,  and  always  pay  to  the  first  of 
several  joint  holders  (m). 

(/)  (1884)  27  Ch.  D.  592.  (I)  Oough    v.     Smith,     [1872] 

Ig)  See    also    Lee    v.    Sankey  W.  N.  18. 

(1873),  L.  R.  15  Eq.  204  ;   Olough  (m)  See  s.  30,  Companies  Act, 

V.  BoTOci  (1838),  3  Myl.  &  Cr.  490  ;  1862  (25  &  26  Vict.  c.  89),  and 

and  Walker  v.  Symonds  (1818),  the  Acts  or  charters  of  all  the 

3  Swans.  1,  at  p.  61.  great  companies.     But  the  court 

(h)  Lewis  v.  Nobbs  (1878),  8  may  interfere  in  case  of  necessity 

Ch.    D.    591  ;     Swale    v.    Swale  {Bradford  Banking  Go.  v.  Briggs 

(1856),  22  Beav.  584.  (1886),  12  App.  Gas.  29  ;   Binney 

(i)  Gonsterdine  v.    Gonsterdine  v.  Ince  Hall  Goal  and  Gannel  Co. 

(1862),  31  Beav.  330.  (1866),  35  L.  J.  Ch.  363).     As  to 

(fc)  Townley       v.       Sherborne  cases   in  which   the    court   will 

(1634),  Bridg.  35;  2  Wh.  &  Tu.  order  dividends  to  be  paid  to  one 

Lead.  Gas.  (7th  ed.)  629.  of  several  trustees,  ef.  Be  Pryor 

x2 
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Art.  51. 

Trustee 
joining  in 
receipt  for 
conformity. 


Must  not 
permit  co- 
trustee to 
retain  trust 
money. 

Must  not 
permit  co- 
trustee to 
sign  clieques. 


In  cases  where,  from  necessity,  a  trustee  permits  his  co- 
trustee to  receive  moneys  owing  to  the  estate  {e.g.,  where  he 
permits  him  to  collect  rents),  then,  even  though  he  join  in  the 
receipt  for  such  moneys,  and  thereby  acknowledge  that  he  has 
received  them,  he  will  not  be  liable  if  he  can  prove  (n)  that  he 
did  not  in  fact  receive  them,  that  he  only  joined  in  the  receipt 
for  the  sake  of  conformity  (o),  and  that  the  delegation  of  the 
right  to  receive  was  necessary  ( p).  For  one  of  several  trustees 
cannot  alone  give  a  good  receipt  so  as  to  discharge  the  payer, 
unless  expressly  empowered  to  do  so  by  the  settlement ;  and 
all  must,  therefore,  join  (q).  Consequently,  although  the 
receipt  is  an  admission  that  the  money  came  to  his  hands, 
"  equity,  which  pursues  truth,  will  decree  according  to  the 
justice  and  verity  of  the  fact"  (?•),  and  will  hold  that,  under 
the  circumstances  (seeing  that  it  is  an  act  which  the  very 
nature  of  his  office  will  not  permit  him  to  decline  (.s) ),  it  does 
not  amount  to  conclusive  evidence  that  he  actually  received 
the  money. 

Even  where  a  trustee  may  safely  permit  his  co-trustee  to 
receive  trust  moneys,  he  will,  nevertheless,  be  liable  if  he 
permit  him  to  retain  them  for  a  longer  period  than  the 
circumstances  of  the  case  necessitate  (t). 

For  like  reasons,  trustees  in  whose  names  trust  moneys  are 
banked   should  not   authorise   the  bankers    to  pay  cheques 


(1876),  35  L.  T.  202  ;  and  Be 
Carr,  Carr  v.  Oarr  (1888),  36 
W.  R.  688. 

{n)  Brice  v.  Stolces  (1805), 
11  Ves.  319,  2  Wh.  &  Tu.  Lead. 
Cas.  (7tli  ed.)  633  ;  Townley  v. 
Sherborne  (1634),  Bridg.  35;  2 
Wh.  &  Tu.  Lead.  Cas.  (7tli  ed.) 
629  ;  Be  Fryer,  Martindale  v. 
Picguot  (1857),  3  Kay  &  J.  317. 

(o)  Fellows  V.  Mitchell  (1705), 
1  P.  Wms.  81  ;  Be  Fryer, 
Martindale  v.  Picguot,  supra. 

(p)  Brioe  v.  StoTces,  supra  ; 
Lord  Shipbroolc  y.  Lord  Hinchin- 
brooTc  (1810),  16  Ves.  477. 

(q)  See  Ex  parteBelchier (1154,), 
Ambl.  218  ;  Walker  v.  Symonds 
(1818),  3  Swans.  1  ;  Hall  v. 
FroMch  (1849),  11  Beav.  519  ; 
Webby. Ledsam{lS55),l  Kay.&  J. 
385  ;  Lee  v.  Sankey  (1873), 
L.  R.  15  Eq.  204 ;  Be  Flower 
and  Metropolitan  Board  of  Works 
(1884),  27  Ch.  D.  592  ;  but  cf. 
Husband  v.  Dawis  (1861),  10 
C.  B.  645. 


(r)  See  per  Lord  Henley, 
Harden  y.  Parsons  (1758),  1 
Eden,  147. 

(s)  As  to  executors'  receipts, 
see    Westley    v.    Clarke    (1759), 

I  Eden,  357  ;  Joy  v.  Camp- 
bell (1804),  1  Sch.  &  Lef.  328; 
Longford     v.     Oaseoyne    (1805), 

II  Ves.  333  ;  and  Lord  Ship- 
brook  V.  Lord  Hinchinbrook, 
supra. 

(<)  Brice  v.  Stokes,  supra  ; 
Thompson  v.  Finch  (1856),  8 
De  G.  M.  &  G.  560  ;  Walker  v. 
Symonds  (1818),  3  Swans.  1; 
Hanbury  v.  Eirkland  (1829),  3 
Sim.  265  ;  Styles  v.  Ouy  (1849), 
1  Mac.  &  G.  422  ;  Wiglesworth 
V.  Wiglesworth  (1852),  16  Beav. 
269  ;  Egbert  v.  Butter  (1856),  21 
Beav.  560 ;  Bodbard  v.  Cooke 
(1877),  25  W.  R.  555  ;  Lewis  v. 
Nobbs  (1878),  8  Ch.  D.  591  ; 
Gonsterdine  v.  Consterdine  (1862), 
31  Beav.  330  ;  and  Carruthers  v. 
Oarruthers,  [1896]  A.  G.  659. 
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signed  by  one  only  of  their  number  ;  for  that  would  be  equiva-  Art.  51. 
lent  to  giving  the  sole  control  of  the  trust  funds  to  one  trustee ; 
whereas  the  beneficiaries  are  entitled  to  the  safeguard  of  the 
trustees'  joint  control  {u).  A  trustee  may,  however,  entrust  his 
co-trustee  with  a  crossed  cheque,  signed  by  both  of  them,  for 
delivery  to  the  beneficiary  (x). 

On  the  ground  of  necessity,  trustees  may  allow  the  custody  May  allow 
of  title  deeds  to  remain  with  one  of  their  number ;  for  any  *''^^  ^^^.'^^ 

.  ' .  •'    to  remain 

other  rule  would  be  productive  of  the  greatest  inconvenience  (y).  in  custody  of 
But  it  seems  that  the  rule  is  different  with  regard  to  bonds  co-trastee. 
payable  to  bearer  (z). 

Apart  from  other  reasons,  the  trust  money  cannot  be  Must  be  joint 
advanced  to  one  of  the  trustees  on  mortgage,  however  good  the  ™'"''^sagees. 
security  may  seem.  For  he  cannot  act  both  as  mortgagor  and 
mortgagee  ;  and  without  his  joinder  in  the  latter  capacity,  his 
co-trustees  cannot  legally  act  (a).  Moreover,  if  the  security 
were  taken  in  the  joint  names  of  all  the  trustees,  the  covenants 
for  payment  of  principal  and  interest,  if  made  by  the  mort- 
gagor with  himself  and  the  other  trustees,  would  be  void  (h), 
and  if  they  were  made  with  the  other  trustees  alone,  the  debt 
would  be  divorced  from  the  security.  It  is  apprehended  that 
the  same  incapacity  attaches  where  he  is  mortgagor  as  trustee 
of  another  settlement,  and  not  merely  on  his  own  account. 


Art.    52. — Duty    of   Trustee   not    to    set   up  Jus   Tertii. 

A  trustee,  who  has  acknowledged  himself  as  such, 
must  not  set  up,  or  aid,  the  adverse  title  of  a  third 
party  against  his  beneficiary  (c).  But  (semble)  he  has 
a  right  to  have  the  direction  of  the  court  as  to 
whether  he  should  resist  it  (J) ;  and  if  with  notice  of 

(u)  Clough  V.   Bond  (1838),   3  Francis  (1854),  5  De  G.  M.  &  G. 

Myl.     &    Cr.     490;      Trutch    v.  lOS  ;  Fletcher  v.  Oreen  {1S64:),  33 

Lamprell  (1855),  20  Beav.  116.  Beav.  426. 

(ic)  Barnard        v.        Bagshaw  (6)  Ellis  v.  Kerr,  [1910]  1  Ch. 

(1862),  3  De  G.  J.  &  S.  355.  529  ;   Napier  v.  Williams,  [1911] 

{y)  Per  Wood,  V.-C,   Gottam  1  Ch.  361. 

V.    Eastern    Counties    Bail.    Co.  (c)  Newsome  v.  Flowers  (1861), 

(1860),  1  Johns.  &  H.  243  ;    Be  30  Beav.  461  ;  Deveyv.  Thornton 

Sisson's  Trusts,  Jones  Y.  Trappes,  (1851),  9  Hare,  222. 

[1903]  1  Ch.  262.  {d)  Neale  v.  Davies  (1854),  5 

(«)  Lewis  V.   Nobbs   (1878),   8  De     G.     M.     &     G.     258,     per 

Ch.  D.  591.  Wood,  V.-C,  and  Tuener,  L.J. 

{a)  Stiokney  v.  Seioell  (1835),  (Knight-Bruce,     L.J.,     dissen- 

1    Myl.    &    Cr.    8 ;     Francis    v.  tiente). 
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Art.  52. 


Chapel 
trustees 
joining 
seoeders. 


Must  not 
contest  the 
title  of  their 
beneficiaries. 


They  may 
appeal  to 
court  to 
relieve  them 
of  the  trust. 


it  he  continues  to  pay  his  beneficiaries,  he  will  do  so  at 
his  peril  (e). 

In  Newsome  v.  Flowers,  supra,  a  chapel  was  vested  in 
trustees,  in  trust  for  Particular  Baptists.  Subsequently  a 
schism  took  place,  and  part  of  the  congregation  seceded,  and 
went  to  another  chapel.  Still  later,  the  surviving  trustees 
were  induced  (not  knowing  the  real  object)  to  appoint  new 
trustees,  and  vest  the  property  in  them.  Immediately  after- 
wards, the  new  trustees — who  were  in  fact  attached  to  the 
seceding  congregation — brought  an  action  to  obtain  possession 
of  the  chapel.  Their  appointment  was,  however,  set  aside,  and 
it  was  held  that  they  could  not  raise  the  adverse  claims  of  the 
seceders  as  a  defence  against  the  congregation  of  the  chapel, 
who  were  their  beneficiaries. 

Nor,  however  honestly  trustees  may  believe  that  the  trust 
property  belongs  of  right  to  a  third  party,  are  they  justified  in 
refusing  to  perform  the  trust  they  have  once  undertaken,  or  in 
communicating  with  such  other  person  on  the  subject;  but 
they  must  assume  the  validity  of  the  title  of  their  beneficiaries 
until  it  be  negatived  (/). 

The  above  cases  show  that  trustees  are  not  justified  in 
taking  an  actively  hostile  attitude  towards  the  validity  of  their 
trust.  The  case,  however,  is  by  no  means  so  simple  where  they 
have  received  notice  of  a  paramount  claim,  and  of  the  intention 
of  the  notifying  party  to  hold  them  responsible  if  they  deal 
with  the  fund  in  a  manner  contrary  to  such  claim.  So  far  as  the 
present  writer  knows,  the  only  authority  as  to  whether,  in  face 
of  such  notice,  the  trustees  are  bound  to  go  on  steadily  executing 
the  trust  which  they  have  undertaken,  or  whether  they  can  apply 
to  the  court  for  relief,  is  the  case  of  Neale  v.  Davies  (g),  where 
the  Lords  Justices  Knight-Beuce  and  Turnbe  differed  on 
the  point.  In  the  court  below  Yice-Chancellor  Wood  and 
in  the  Court  of  Appeal  Lord  Justice  Turnee  held  that 
the  trustees  were  entitled  to  refuse  to  execute  the  trust  under 
such  circumstances,  and  had  a  right  to  come  to  the  court  for  its 
direction.  KNianT-BEUCK,  L.J.,  however,  energetically  dis- 
sented, saying :  "  I  am  of  opinion  that  it  is  not  competent  in 
law,  equity,  or  honesty,  for  men  so  to  act.  I  am  of  opinion 
that  if,  by  paying  the  fund  to  their  cestiiis  que  trusts  they 
would  make  themselves  personally  liable  to  the  adverse 
claimant  in  the  event  of  his  being  successful,  they  were  and 


(e)  Wright  v.  Ghard  (No.  1) 
(1859),  4  Drew.  673,  affirmed 
(1860)  29  L.  J.  Ch.  415. 


(/)  Beddoes  v.  Pugh  (1859),  26 
Beav.  407. 

ig)  (1854)  5  De  G.  M.  &  G.  258. 
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are  bound  to  perform  the  trust  which  they  undertook  "  (/i).     Art.  52. 
This  counsel  of  fiduciary  perfection  would  indeed  place  trustees  ~~ 

between  the  devil  and  the  deep  sea,  and  cannot,  it  is  humbly  ^'^'he'^'^ 
conceived,  be  correct.     For  a  trustee  is  always  entitled  to  act  principle 
under  the  direction  of  the  court  when  he  is  placed  in  a  position  ^y  knight- 
of   difficulty   or   danger — even   for   instance  where   his   own  Beuce,  L.J. 
interests  so  conflict  with  those  of  his  beneficiaries  as  to  expose 
his    conduct  to    suspicion.      What    essential    difference    can 
there  be  between  the  case  where  a  trustee  seeks  the   direction 
of  the  court  as  to  whether  he  should  defend  an  action   for 
tort  caused  by  trust  premises  falling  and  injuring  a  third  party, 
and  the  case  where  a  third  party  brings  an  action  of  ejectment 
against  the  trustee  in  respect  of  part  of  the  trust  property  ? 
It  is  therefore  conceived  that  the  rule  as  enunciated  in  the 
article  is  correct.     It  is  certainly  in  accordance  with  modern 
practice,  and  is  probably  justified  by  Order  55,  r.  3  (g),  of  the 
Eules  of  the  Supreme  Court. 

This    view  is  to  some   extent  borne   out   by   the   ease  of  Example 
Wright  v.  Chard   (No.  1)  (i),  where  a  trustee,  who  was   also  reasonable 
committee  of  the  estate  of  a  lunatic  third  party,  took  upon  view. 
himself  to  decide  a  question  of  title  in  favour  of  the  trust. 
After  the  lunatic's  death  his  personal  representative  sued  the 
trustee  for  the  rents  of  the  land  in  question,  and   obtained 
judgment  in  his  favour.     The  point,  of  course,  did  not  directly 
arise  as  to  what  the  trustee  ought  to  have  done  to  protect 
himself ;  but  in   the  course  of  his  judgment  Tuknbe,  L.J., 
said  :  "  he  took  on  himself  to  decide  the  question  to  which  title 
preference  should  be  given ;  he  decided  wrongly,  and  how  can 
his  erroneous  decision  alter  the   rights  of  the  parties  as  they 
stood  at  the  time  ?     He  was  ivrong  in  taking  upon  himself  to 
decide  it :    he  clearly  had  no  right  to  do  so,  and  he  must  abide  the 
consequences." 


Abt.  63. — Duty  of  Trustee  to  act  gratuitously. 

A  trustee  has  no  right  to  charge  for  his  time  and 
trouble  (k)  except — 

{Ji)  Neale  v.  Bavies  (1854),  5  affirmed  (1860)  29  L.  J.  Ch.  415. 
De  G.  M.   &  G.  258;    see  also  (h)  Bobinson  v.  Pett  (1734),  3 

Neligan  v.  Boehe  (1813),  Ir.  Reps.  P.  Wms.  249,  2  Wh.  &  Tu.  Lead. 

7  Eq.  332  ;  Hurst  y.  Hurst  {1814:),  Cas.  (7th  ed.)  606.     By  a  recent 

L.  R.  9  Ch.  762;  and  as  to  agents,  Act    of    the    Canadian     Parlia- 

NieTcolson  v.   Knowles  (1820),   5  ment,  trustees  in  the  Dominion 

Madd.  47.  are  authorised  to  retain  a  com- 

(i)    (1859)      4      Drew.      673,  mission. 
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Art.  53. 


Solicitor- 
trustee 
must  not 
generally 
charge. 


(a)  where  the  settlement  provides  for  it(^) ; 

(b)  where     he     has,     at    the    time    of     accepting 

the  trust,  expressly  stipulated  for  remunera- 
tion (m),  and  the  beneficiaries  being  sui  juris 
have  freely  and  without  unfair  pressure 
assented  to  such  stipulation  (n) ,  or  the  court 
has  sanctioned  it  (o) ; 

(c)  where  one  who  is  not  an  express  trustee  has 

properly  traded  with  another's  money  under 
circumstances  which  make  him  a  constructive 
trustee  of  the  profits  (p) ; 

(d)  where  the  trust  property  is  abroad,   and  it   is 

the  custom  of  the  local  courts  to  allow 
remuneration  (g). 

Thus,  a  trustee  who  is  a  solicitor  will  not  be  allowed  to  charge 
for  his  time  and  trouble,  nor  for  his  professional  attendance ; 
for,  as  was  somewhat  dryly  said  by  Lord  Lyndhukst,  in  New  v. 
Jones  (r),  "  A  trustee  placed  in  the  position  of  a  solicitor 
might,  if  allowed  to  perform  the  duties  of  a  solicitor,  and  to  be 
paid  for  them,  find  it  very  often  proper  to  institute  and  carry 
on  legal  proceedings  which  he  would  not  do  if  he  were  to  derive 
no  emolument  from  them  himself,  and  if  he  were  to  employ 
another  person."  In  short,  the  principle  is  that  no  one  who 
has  a  duty  to  perform  shall  place  himself  in  a  situation  to  have 
his  interests  conflicting  with  that  duty  (s).  The  incapacity  not 
only  applies  to  the  solicitor-trustee  personally,  but  also  to  his 
firm,  who  cannot,  by  acting  as  his  solicitors,  charge  profit 
costs,  either  in  an  action,  or  for  preparing  leases  and  the  like 
on  behalf  of  the  trust  estate  (i) ;  unless  possibly  there  is  an 


{I)  BoUnson  v.  Pett  (1734),  3 
P.  Wms.  249,  2  Wh.  &  Tu.  Lead. 
Cas.  (7th  ed.)  606  ;  Webb  v.  Earl 
of  Shaftesbury  (1802),  7  Ves.  480; 
Willis  V.  Kibble  (1839),  1  Beav. 
559. 

(m)  Be  Sherwood  (1840),  3 
Beav.  338  ;  Douglas  v.  Archbutl 
(1858),  2DeG.  &  J.  148. 

(«.)  Ayliffe  v.  Murray  (1740), 
2  Atk.  58. 

(o)  Marshallv.  Holloway  {1820), 
2  Swans.  432,  435,  452.  But  the 
court  is  very  loth  to  do  this 
unless  the  trustee's  services  are 
exceptionally  desirable.  Broclc- 
sopp  V.  Barnes  (1820),  5  Madd. 
90 :     Be     Freeman's    Settlement 


Trusts  (1887),  37  Ch.  D.  148. 

(p)  Brown  v.  Litton  (1711),  1 
P.  Wms.  140. 

{q)  Chambers  v.  Ooldwin  (1804), 
9  Ves.  254. 

(r)  (1833)  1  Mac.  &  G.  668,  n.  ; 
and  see  to  same  efiect,  Barrett  v. 
Hartley  (1866),  12  Jur.  .  (n.  s.) 
426;  Moore  v.  Frowd  (1837),  3 
Myl.  &  0T.  45 ;  Todd  v.  Wilson 
(1846),  9  Beav.  486,  where  the 
court  ordered  a  return  of  the 
sums  charged  even  after  a  release 
by  the.beneiiciaries. 

(s)  Per  Stirling,  J.,BeBoody, 
Fishery.  Doody,  [1893]  1  Ch.  at 
p.  134. 

(i)  Be    Corsellis,    Lawton    v. 
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express  and  bond  fide  agreement  between  the  trustee  and  his  Art.  53. 
partners  that  he  is  to  take  no  part  of  such  costs  (m).  In  one 
case(r)  it  was  held,  however,  that  the  rule  is  not  inflexible 
and  that  compensation  may  in  special  cases  be  made  under 
the  authority  of  the  court  by  a  fixed  allowance,  but  not  by 
allowing  professional  charges. 

But  if  the  settlement  provides  that  the  trustee  may  charge,  AlUer  if 
he  will  be  allowed  to  do  so ;  but  his  charges  will  be  strictly  authorised 
limited  to  those  indicated  by  the  settlor.  Thus,  if  a  solicitor-  settlement 
trustee  is  authorised  to  make  "  professional  charges "  («') 
(even  where  the  words  "  for  his  time  and  trouble ''  are  added  (x)), 
he  will  not  be  allowed  to  charge  for  time  and  trouble 
expended  other  than  in  his  position  as  solicitor  (w).  But,  on 
the  other  hand,  where  a  will  authorises  any  trustee  thereof 
who  may  be  a  solicitor  to  make  "the  usual  professional,  or  other 
vroper  and  reasonable  charges,  for  all  business  done  and 
time  expended  in  relation  to  the  trusts  of  the  will,  ivhether 
such  business  is  iisually  zvithin  the  business  of  a  solicitor  or  not," 
the  taxing  master  has  power  to  allow  to  a  solicitor-trustee  the 
proper  charges  for  business  not  strictly  of  a  professional  nature 
transacted  by  him  in  relation  to  the  trust  estate  (y),  although 
not  for  work  altogether  outside  his  professional  avocations  (z). 
And  this  holds  good  even  where  a  legacy  is  given  to  the 
solicitor-trustee  conditionally  upon  his  accepting  the  trust  (a). 
However,  in  all  such  eases  the  trustees  cannot,  in  the  absence 
of  special  powers,  settle  the  amount  payable  to  the  solicitor- 
trustee  so  as  to  bind  the  beneficiaries,  and  the  latter  are 
consequently  entitled  to  have  the  solicitor's  costs  investigated  (a) ; 

Elwes    (1887),    34    Cli.    D.    675;  (1883),  25  Ch.  D.  72.     Where  the 

Collins  V.  Oarey  (1839),  2  Beav.  trust    is    created    by    will,    the 

128 ;       Christophers     v.      White  solicitor's  charges  in  such  cases 

(A847),  10  Beav.  523.  are  considered  to  be  legacies  for 

(it)  &ee  Olach  Y.  Carhn  {1861),  purposes    of    legacy    duty    (Be 

30  L.  J.  Ch.  639,  and  JSe  OorseZZis,  Thorley,     Thorley     v.     Massam, 

iawion  v.  Mwes  (1887),  34  Ch.D.  [1891]   2  Ch.    613).     By  similar 

675.  reasoning  he  loses  the  right  if  he 

(v)  Bainbrigge  Y.  Blair  [184:5),  attests  the  will  fBePooZei/ (1888), 

8  Beav.  588.  40  Ch.  D.   1)  ;'   and  he  cannot 

(w)  Harbin   y.  Darby    (1860),  charge   at   all   if   the   estate   is 

28    Beav.    325 ;     B,e    Chappie,  insolvent  [Re  White,  Pennell  v. 

Newton   v.    Chappie    (1884),    27  Franklin,    [1898]    2    Ch.    217). 

Ch.    D.    584.     As    to    how    far  But  whether  these  oases  can  be 

a  right  to  receive  remuneration  supported  on  principle  is  respect- 

afEects  the  protection  accorded  fully  questioned, 

to     trustees     by     the      Judicial  (z)  Olarlcson       v.       Bobinson, 

Trustees    Act,    see    infra.   Art.  [1900]  2  Ch.  722. 

90.  (a)  Be  Fish,  Bennett  v.  Bennett, 

{x)  Be   Chalinder  and  Bering-  [1893]   2   Ch.    413  ;     and  of.  Be 

ton,  [1907]  1  Ch.  58.  Wellborne,  [1901]  1  Ch.  312. 

(y)  Be  Ames,  Ames  v.  Taylor 
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The  Administration  of  a  Trust. 


Art.  53. 


Rule  applic- 
able even 
where  third 
party  pays 
the  costs. 

Exception 
where 

solicitor  acts 
for  self  and 
another. 


Cannot 
generally 
claim  a 
salary. 


Exception. 


and  it  is  the  duty  of  the  sohcitor-trustee  to  inform  them  of 
their  right  to  tax  his  bill  (6). 

"Where  a  solicitor-trustee  is  acting /or  the  trust  estate,  he  will 
not  be  allowed  to  make  profit  costs  merely  on  the  ground  that 
a  third  party  {e.g.,  a  lessee  or  mortgagor)  has  to  repay  the  costs 
to  the  trust  estate  (c). 

There  is  a  curious  exception  to  the  rule  that  a  solicitor- 
trustee  cannot,  in  the  absence  of  an  enabling  clause,  charge 
profit  costs.  This  exception  (known  as  the  rule  in  Cradock  v. 
Pijier  (d) )  has  been  enunciated  in  the  following  terms  :  "  Where 
there  is  work  done  in  court,  not  on  behalf  of  the  trustee  who 
is  a  solicitor  alone,  but  on  behalf  of  himself  and  a  co-trustee, 
the  ordinary  principle  will  not  prevent  the  solicitor,  or  his  firm, 
from  receiving  the  usual  costs,  if  the  costs  of  appearing  for,  or 
acting  for,  the  two,  have  not  increased  the  expense;  that  is  to 
say,  if  the  trustee  himself  has  not  added  to  the  expense  which 
would  have  been  incurred  if  he  or  his  firm  had  appeared  only 
for  his  co-trustee  "  (e).  This  exception  is,  however,  limited  to 
the  costs  incurred  in  respect  of  business  done  in  an  action  or 
matter,  and  does  not  apply  to  business  done  out  of  court  (e). 

In  general,  a  trustee,  whether  express  or  constructive,  will 
not  be  permitted  to  claim  a  salary  or  any  remuneration  for 
managing  a  trade  or  business  (/).  Thus,  in  Barrett  v. 
Hartley  (g),  where  a  trustee  had  carried  on  a  business  for 
six  years,  in  consequence  whereof  great  advantage  had  accrued 
to  his  beneficiaries,  it  was  held  that  he  had  no  right  to  exact  or 
charge  any  remuneration  or  bonus  in  respect  of  such  services ; 
for  his  exertions  were  incident  to  the  performance  of  the  duties 
imposed  by  the  deed  of  trust  which  he  had  accepted.  But  in 
exceptional  cases,  where  the  work  is  heavy,  or  requires  skill 
and  knowledge,  and  no  competent  person  can  be  got  to  act 
without  remuneration,  the  court  will,  before  the  trustee  is 
appointed,  authorise  him  to  retain  a  commission  (/i). 

There  is  authority  for  saying  that  this  does  not  apply  to  one 
who  rightfully  becomes  possessed  of  another's  money  and  right- 
fully trades  with  it ;  and  that  he  will  be  entitled  to  a  reason- 
able remuneration,  although  he  is  of  course  a  constructive 

(6)  Be  Wehb,  Lambert  v.  Still,      Vinicome  (1886),   34  Ch.  D.  77. 


[1894]  I  Ch.  73. 

(c)  Be  Corsellis,  Lawton  v. 
Blwes  (1887),  34  Ch.  D.  675,  but 
see  and  distinguish  last  para- 
graph, p.  317,  infra. 

(d)  (1850)  1  Mac.  &  G.  664. 

(e)  Per  Cotton,  L.J.,  in  Be 
CorBellis,  Lawton  v.  Elwes  (1887), 
34  Ch.  D.  675  ;  and  see  to  same 
efiect     Be    Barber,    Burgess    v. 


(/)  Stooken  v.  Dawson  (1843), 
6  Beav.  371  ;  Burden  v.  Burden 
(1813),  1  Ves.  &  B.  170.  In  the 
United  States  of  America  this 
rule  is  exactly  reversed. 

ig)  (1866)  L.  E.  2  Eq.  789. 

{h)  See  Be  Freeman's  Settle- 
ment Trusts  (1887),  37  Ch.  D. 
148. 
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trustee  of  the  profits  of  the  trade  (i).  For  instance,  in  Brown  Art.  53. 
V.  Litton  (j),  the  plaintiff's  testator  was  the  captain  of  a  ship, 
who,  being  on  a  voyage,  had  800  dollars  which  he  intended  to 
invest  in  trade.  The  captain  died,  and  the  defendant,  who  was 
the  mate  of  the  ship,  becoming  captain  in  his  place,  took 
possession  of  these  800  dollars,  and  by  judiciously  trading  with 
them  made  considerable  profits.  Upon  a  bill  being  filed 
against  him  for  an  account,  the  Lord  Keeper  Hakcoukt 
ordered  that  the  master  should  settle  a  proper  salary  for  the 
pains  and  trouble  he  had  been  at. 


Art.  54. — Ditty  of  Trustee  not  to  traffic  with  or  otherwise 
profit  hy  Trust  Property. 

(1)  A  trustee  must  not  use  or  deal  v^^ith  trust 
property  for  his  own  private  advantage  (&). 

(2)  A  trustee  is  absolutely  incapacitated  v^^hile  he 
remains  a  trustee  from  purchasing,  leasing,  or  accept- 
ing a  mortgage  of  trust  property  either  from  himself  (l) 
or  his  colleagues  (m),  hovi^ever  fair  the  transaction  may 
be  (n),  unless  : 

(a)  under  an  express  power  in  the  settlement ;  or 

(b)  by  leave  of  a  competent  court  (o). 

(3)  A  trustee  may,  however,  purchase,  or  lease,  or 
accept  a  mortgage  of  trust  property  direct  from  bene- 
ficiaries {])),  but  in  that  case,  if  the  transaction  be 
impeached,  it  is  incumbent  on  the  trustee  to  prove  {q) 
affirmatively  and  conclusively : 

{%)  Browne.  Be  Tastet  (1821),  Lead.  Cas.  (7tli  ed.)  709. 
Jac.  284 ;  Wedderbum  v.  Wedder-         (m)  lb.  ;     and    WMchcote    v. 

burn  (No.  4)  (1856),  22  Beav.  84.  Lawrence  (1798),  3  Ves.  Jun.  740, 

ij)  (1711)    1    P.    Wms.    140.  and  Morse  v.  Boyal  (1806),   12 

Probably  decided   on  tbe  prin-  Ves.  355. 

ciple  tbat  he  who  seeks  equity  (to)  Ex    parte    Lacey,    supra  ; 

must  do  equity.  Bx  parte  Bennett  (1805),  10  Ves. 

(h)  Webbv.  Earl  of  Shaftesbury  381;    Gibson  r.  Jeyes  (1801),  6 

(1802),    7   Ves.    480;    Ex  parte  Ves.  266. 

Laoey  (1802),  6  Ves.  625;    and  (o)  Farmer  y.  Bean  (1863),  32 

see   Be    Imperial   Land    Go.    of  Beav.  327  ;    and  see  Tennant  v. 

Marseilles,     Ex    parte    Larking  2'r6nc7i.ard(1869),L.  E.4Cli.637. 
(1877),  4  Ch.  D.  566  ;    Aberdeen  [p)  Gibson    v.    Jeyes,    supra  ; 

Town  Councilv.  Aberdeen  Univer-  Morse  v.  Soyal,  supra  ;  Ex  parte 

sity  (1877),  2  App.  Cas.  544  ;  and  Lacey,  supra. 
Bochefoucauld  v.  Boustead,  [1898]  (g)  Cases   in    note   [p)  ;     and 

1  Ch.  550.  also  Randall  v.  Errington  (1805), 

(I)  Fox  v.  Maehreth  (1788),  2  10  Ves.  423  ;   Goles  v.  Trecothich 

Bro.    C.    C.   400,  2   Wh.  &  Tu.  (1804),  9  Ves.  234. 
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Art.  54. 


Must,  not 
trade  with 
trust  fund. 


Must  not 
get  lease 
renewed  to 
himself. 


Father  of 
infant 
remainder- 
men cannot 
purchase 
from  mort- 
gagee for 
himself. 

Commission 
paid  to 
trustee  by 


(a)  that   he   and   the   beneficiaries   were   at   arm's 

length,  and  that  no  confidence  was  reposed 
in  him ; 

(b)  that  the  transaction  was  for  the  advantage  of 

the  beneficiaries ;  and 

(c)  that  full  information  was   given  to  the   bene- 

ficiaries of  the  value  of  the  property,  of  the 

nature  of  their  interest  therein,  and  of  the 

circimistances  of  the  transaction  (?•). 

(4)  A  trustee  cannot  qualify  himself   to  become  a 

purchaser  by   retiring  from  a    trusteeship  with   that 

view  (s). 

Pakageaph  (1). 

Thus,  a  trustee  must  not  actively  import  trust  moneys  into 
his  trade  or  business,  or  use  them  in  speculations  of  his  own. 
If  he  does  so  (as  has  been  said  before)  he  will  be  a  construc- 
tive trustee  of  the  profits ;  and  if  there  be  no  profits  he  will  be 
liable  for  the  breach  of  trust,  and  will  have  to  pay  compound 
interest  at  five  per  cent.,  as  will  be  seen  hereafter  (t).  Where, 
however,  there  has  been  no  active  breach  of  trust,  but  only  an 
omission  on  the  part  of  a  trustee,  in  whose  business  the 
settlor  had  money  invested,  to  settle  up  the  accounts  and 
properly  invest  the  balance,  such  an  omission  will  not  make 
him  liable  to  account  for  the  profits  (u). 

On  similar  principles,  a  trustee  of  leaseholds  cannot  use  his 
position  for  the  purpose  of  getting  a  new  lease  granted  to 
himself  on  the  expiration  of  the  term  of  which  he  is  trustee  (x). 
This  question  has  been  fully  discussed  under  Article  31,  ante, 
and  need  not  be  further  enlarged  upon  here. 

In  like  manner  the  father  of  infants  entitled  in  remainder 
to  an  equity  of  redemption,  cannot  purchase  the  property  for 
himself  from  the  mortgagee  selling  under  his  power  of  sale  (y). 

Where  the  solicitors  in  an  administration  action  presented 
their  client,  the  trustee,  with  half  their  profit  costs,  North,  J. 
(while  holding  that  in  the  administration  action  he  had  no 
jurisdiction  in  the  matter),  intimated  that  if  a  separate  action 

L.  E.  7  H.  L.  318. 


(r)  See  Ohillingworth  v.  Oham- 
hers,  [1896]  1  Ch.  685. 

(s)  Ex  paHe  James  (1803),  8 
Ves.  337  ;  Spring  v.  Pnde  (1864), 
4  De  G.  J.  &  S.  395.  But  cf. 
lie  Boles  and  British  Land  Go.'s 
Contract,  [1902]  1  Ch.  244. 

(<)  Infra,  Art.  84  ;  Phayre  v. 
Peree  (1815),  3  Dow,  116. 

(m)  Vyse     V.     Foster     (1874), 


(s)  Keech  v.  Sandford  (1726), 
Sel.  Cas.  Ch.  61  ;  Bennett  v. 
Gaslight  and  Coke  Go.  (1882),  52 
L.  J.  Ch.  98  ;  Re  Lord  Banelagh's 
Will  (1884),  26  Ch.  D.  590  ;  and 
Be  Lulham,  Brinton  v.  Lulham 
(1885),  53  L.  T.  9. 

iy)  Gri-ffith  v.  Owen,  [1907]  1 
Ch.  195. 
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were  brought  against  the  trustee  by  the  beneficiaries  to  make      Art.  54. 

him   hand   over   the    sum   so    received,   he   would   have   no 

'  persons 

defence   (z) .     The   illicit   sharing   of   such  profits   does  not,  employed  in 
however,  make  the  trustee  liable  for  the  agent's  fraud  (a).    Of  ^'jf^j^™' 
course,  a  bribe  paid  to  the  trustee,  to  induce  him  to  lease  or  sell 
the  trust  property,  altogether  invalidates  the  transaction  (b). 

Where   trust   moneys   were   lent    on    mortgage,   and    the  Accretion  to 
mortgagor,  being  a  person  of  eccentric  character,  devised  the  estatrbelones 
equity  of  redemption  to  "the  mortgagee,"  it  was  held  that,  to  trust. 
although  the  mortgagor  did  not  know  that  the  mortgagee  was 
a  trustee,  yet,  as  the  devise  was  made  to  him  as  mortgagee, 
and   as   it   was  the  trust  which  caused  him  to  occupy  that 
position,  the  devise  of  the  equity  of  redemption  belonged  to 
the  trust,  and  not  to  the  trustee  beneficially  (c). 

Lord  Eldon  once  directed  an  inquiry  whether  the  right  of  Must  not 
sporting  over  the  trust  property  could  be  let  for  the  benefit  of  trust  estate. 
the  beneficiaries,  and,  if  not,  he  thought  that  the  game  should 
belong  to  the  heir  of  the  settlor.  The  trustee  might  appoint  a 
gamekeeper,  if  necessary,  for  the  preservation  of  the  game, 
but  must  not  keep  an  establishment  of  mere  pleasure  for  his 
own  enjoyment  (d). 

It  is  sometimes  a  question  of  difficulty  to  determine  whether  Rule  does 
the  rule  applies  to  indirect  gains.    Speaking  generally,  the  rule  °Q(iirect ''' 
does  not  apply  where  a  trustee  remotely,  and  only  incidentally,  gains, 
profits   by   his   connection   with   the  trust ;  as,  for  instance, 
where   a   trustee  who  is   a  solicitor  lends   trust   moneys  on 
mortgage  to  one  of  his  own  clients,  and  thereby  obtains  a  fee 
from  the  latter  for  preparing  the  security  (e).     On  the  other 
hand,  it  has  been  held  that  an  advance  made  by  a  trustee  to 
one  of  his  beneficiaries  under  a  power  of  advancement,  made 
in  order  to  enable  that  beneficiary  to  repay  a  debt  due  from 
him  to  the  trustee,  was  a  breach   of  trust,  for  his  personal 
interest  and  fiduciary  duty  were  conflicting  (/).     But  where 
there  is  no  such  stipulation  it  would  be  otherwise  (g). 

(a)  Be  Thorpe,  Vipont  v.  Bad-  FlynnY.  DalgleisTi,  [1901]  1  Ir.  R. 

cliffe,  [1891]  2  Ch.  360  ;   and  see  255. 

Be  Smith,   Smith  v.    Thompson,  {d)  Webb  y.  Earl  of  Shaftesbury 

[1896]    1    Ch.    71.     For   further  (1802),  7  Ves.  480. 
examples    of    profits    made    by  (e)  Whitney  v.   Smith   (1869), 

fiduciary  persons  the  reader  is  L.  R.  4  Ch.  513  ;    and  see  also 

referred   to    p.    97    et   seq.,   and  Butler  v.  Butler  (1877),  7  Ch.  D. 

Tp.  115  et  seq.,  supra.  116.     But      of.      Be      Gorsellis, 

(a)  Shepherd  v.  Harris,  [1905]  Lawton  v.  Elwes  (1887),  34  Ch.  D. 

2  Ch.  310.  675. 

(6)  Chandler        v.        Bradley,  (/)  Molyneux       v.       Fletcher, 

[1897]  1  Ch.  315.  [1898]   1   Q.  B.   648  ;    Peyton  v. 

(c)  Be      Payne's      Settlement,  Bobinson  (1823),  1   L.   J.  (o.  S.) 

Kibble  v.  Payne  (1886),  54  L.  T.  Ch.  191. 
840.   But  see  Be  BagnalVs  Trusts,  {g)  Butler  v.  Butler,  supra. 
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The  Administeation  of  a  Trust. 


Art.  54. 


Trustee 
occupying 
office  o£  profit 
in  a  company 
by  virtue  of 
shares  held 
as  trustee. 


(y 


Eule 

inapplicable 
where  trustee 
is  the  bene- 
ficiary subject 
to  specific 
charge. 


A  more  difficult  case  is  where  a  person  holds  an  office  of 
profit  in  a  firm  or  company,  shares  in  which  are  vested  in  him 
as  a  trustee.  The  better  opinion  seems  to  be  that  the  trustee 
may  in  such  cases  legitimately  keep  the  office  of  profit,  and  is 
not  bound-to  account  to  the  trust  for  the  emoluments.  Thus,  in 
He  Dover  Coalfield  Extension,  Limited  (h),  the  Dover  Company 
transferred  certain  shares  which  it  held  in  the  K.  company  to 
one  of  its  own  directors,  in  order  to  qualify  him  to  become  a 
director  of  the  K.  company.  Held  by  the  Court  of  Appeal, 
that  the  director's  fees  which  the  director  in  question  received 
from  the  K.  company  belonged  to  him  personally,  and  that  he 
was  not  bound  to  hand  them  over  to  the  Dover  Company. 

This  case  seems  to  be  irreconcilable  with  Re  Francis, 
Barrett  v.  Fisher  (i)  (which  was  not  cited),  where  Kekbwich,  J., 
held  that  where  trustees  are  appointed  directors  of  a  company 
in  virtue  of  shares  held  therein  by  them  as  trustees,  they  must 
(in  the  absence  of  special  provision)  account  for  the  remunera- 
tion received  by  them  as  directors,  and  that  it  must  be  treated 
as  an  accretion  to  the  capital  of  the  trust  fund. 

The  question  came  before  Wabeington,  J.,  in  Re  Lewis,  Lewis 
V.  Lewis  (k),  where  a  person  employed  as  a  salesman  by  a 
partnership  firm  at  a  salary  of  £600  per  annum  became  one  of 
the  trustees  of  a  deceased  partner.  Held  that  he  was  not 
bound  to  account  to  the  trust  for  this  salary.  But  the  learned 
judge  pointed  out  that  the  trustee  did  not  make  the  profit  by 
virtue  of  being  a  trustee,  but  by  virtue  of  a  pre-existing 
contract  of  service. 

The  rule  does  not  apply  where  the  trustee  is  also  the 
ultimate  beneficiary  subject  to  setting  aside  a  specific  sum  for 
another.  For  although  in  form  a  trustee,  he  is  substantially 
beneficial  owner,  subject  to  an  equitable  mortgage  for  securing 
the  specific  sum  in  question  (Z). 


Purchases 
of  trust 
property  by 
trustees. 


Paeageaph  (2). 

Perhaps  the  most  important  branch  of  the  subject  is  that 
relating  to  the  purchase  or  lease  by  trustees  of  the  trust 
property.  "With  regard  to  such  purchases  from  themselves 
(as  distinguished  from  purchases  from  their  beneficiaries), 
the  doctrine  stands  much  more  upon  general  principle  than 
upon  the  circumstances  of  any  individual  case.  It  rests 
upon  this :  that  the  purchase  is  not  permitted  in  any  case, 
however   honest  the  circumstances,  the  general  interests  of 


{h)  [1008]  1  Ch.  65. 

{i)  (1905)  74  L.  J.  Ch.  198. 

(fc)  [1910]  W.  N.  217. 


(I)  Re   Campbell,  Oamphell   v. 
Campbell,  [1893]  3  Ch.  468. 
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justice  requiring  it  to  be  destroyed  in  every  instance;  because  Art.  54. 
no  court  is  equal  to  the  examination  and  ascertainment  of 
the  truth  (m).  Consequently,  under  no  circumstances  can 
an  active  trustee,  nor,  indeed,  a  passive  trustee  ivho  has  been 
(at  all  events  within  a  recent  period)  an  active  one,  nor  even 
a  person  who  has  been  erroneously  treated  by  all  parties  as  a 
trustee  (n)  {i.e.,  a  trustee  de  son  tort),  purchase  trust  property 
from  himself  or  his  colleagues,  either  directly,  or  collusively 
through  the  intervention  of  a  third  party  (o).  Such  a  trans- 
action is  voidable  at  the  instance  of  a  beneficiary  ex  debito 
justiticB,  and  without  proof  of  any  injury  or  loss,  and  the 
purchaser  will  also  have  to  repay  the  rents,  but  without 
interest  (p) ;  and  if  he  resells  at  a  profit  the  beneficiaries  may 
adopt  the  resale  and  clear  such  profit  (q),  facts  which  ought 
to  be  borne  in  mind  by  every  trustee.  Such  a  sale  also  affects 
all  subsequent  purchasers  with  notice,  from  the  trustee  (r)  ; 
and  therefore,  even  if  a  trustee  cares  to  risk  such  a  purchase 
as  between  himself  and  the  beneficiaries,  he  should  remember 
that  it  practically  precludes  him  from  ever  parting  with  the 
property  to  a  subsequent  purchaser.  However,  this  rule  does 
not  prevent  a  trustee  selling  to  a  joint  stock  company  in 
which  he  is  a  mere  shareholder  (as  distinguished  from  a 
"  one  man  company  "  (s) ) ;  for  a  sale  by  a  person  to  a  cor- 
poration of  which  he  is  a  member  is  not,  either  in  form  or 
substance,  a  sale  by  him  to  himself  and  others.  Neverthe- 
less, in  such  a  case,  there  is  such  a  conflict  of  interest  and 
duty,  that  if  the  sale  be  impeached  by  the  beneficiaries,  the 
onus  will  lie  on  the  company  to  show  affirmatively  that  the 
trustee  had  taken  all  reasonable  pains  to  secure  a  purchaser 
at  the  best  price,  and  that  the  price  given  by  the  company 
was  not  inadequate  at  the  time,  although  a  better  price  might 
have  been  obtained  by  waiting  (t). 

However,  the  fact  that  a  trustee  has  sold  trust  property  in  Subsequent 
the  hope,  subsequently  realised,  of  being  able  to  repurchase  w'J'j^uster 

(«i)  Per   Lord   Eldon   in   Ex     part  of  the  trust  property  {Be  without 
parte  James  (1803),  8  Ves.   337,      Boles    and    British    Land    Oo.'s   collusion, 
at  p.  '^4.5  ;   and  see  Beningfield  v.      Contract,  [1902]  1  Ch.  244). 
Baxter  (1886),  12  App.  Cas.  167.  (p)  Silkstone,  etc..  Goal  Co.  v. 

{n)  PlowrigU       v.       Lambert      Edey,  [1900]  1  Ch.  167. 
(1885),    62    L.    T.    646.     As    to  (g)  Balcer  v.    Carter  (1835),   1 

executor,     see    Hall    v.     Eallett      Y.  &  CoU.  Ex.  250. 
(1784),  1  Cox,  134.  (r)  Aberdeen  Town  Council  v. 

(o)  GampbellY.  Walker  {l%00),      Aberdeen     University    (1877),     2 
5  Ves.   678  ;    Knight  v.   Majori-      App.  Cas.  544  ;    Cookson  v.  Lee 
banks  (1849),  2  Mac.  &  G-.   10.      (1853),  23  L.  J.  Ch.  473. 
But  in  a  recent  case  it  was  held  (s)  Silkstone,  etc.,  Coal  Go.  v. 

that  a  trustee  who  had  retired      Edey,  [1900]  1  Ch.  167. 
for  upwards  of  twelve  years  was  (i)  Farrar  v.  Farrars,  Limited, 

not  precluded  from  purchasing      (1888),  40  Ch.  D.  395. 
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Art.  54. 


Same  rule 
applies  to 
agents. 

Cannot  lease 
or  mortgage 
to  himself. 

Purchase  by 
trustee  by 
leave  of  the 
court. 


it  for  himself  at  a  future  time,  is  not  of  itself  a  sufficient 
ground  for  setting  aside  the  sale,  where  the  price  was  not 
inadequate  at  the  time,  and  there  was  no  agreement  or  under- 
standing existing  at  the  time  of  the  first  sale  that  the 
purchaser  should  sell  or  reconvey  the  property  to  the  trustee. 
The  fact  that  the  trustee  many  years  afterwards  made  a 
handsome  profit  by  the  property  makes  no  difference  (tt) • 
However,  in  the  case  just  cited,  over  twenty  years  had  elapsed 
without  the  sale  being  impeached,  and  many  of  the  parties 
were  dead ;  and,  as  the  court  said,  the  presumption  of  law 
that  a  transaction  was  legal  and  honest  is  a  presumption  that 
is  strengthened  by  lapse  of  time.  It  is,  however,  clear  that 
where  trustees  have  rightly  sold  to  A.,  so  long  as  that  sale  is 
not  completed  and  remains  executory,  one  of  the  vendor 
trustees  cannot  repurchase  the  property  from  A.  for 
himself  (x). 

An  agent  employed  for  the  sale  of  an  estate  cannot 
purchase  it  for  himself  or  another  (y),  for  he  is  a  constructive 
trustee  (z). 

So  trustees  cannot  lease  or  mortgage  the  trust  estate  to 
one  of  themselves  (a),  and  if  they  do  so  the  lessee  will  have  to 
account  for  the  profits  (&). 

But  where  there  are  infant  beneficiaries  or  beneficiaries 
not  in  esse,  the  court  will,  on  the  application  of  the  trustee, 
allow  him  to  purchase,  if  it  can  see  that,  under  the  circum- 
stances, it  is  clearly  for  the  benefit  of  the  beneficiaries,  but 
not  otherwise  (c).  The  best  course  of  procedure  in  such  an 
application  is  to  issue  a  summons  under  R.  S.  C.  1883, 
Order  55,  r.  3,  asking  for  an  inquiry  whether  it  is  for 
the  benefit  of  the  infant  beneficiaries  that  the  trustee 
should  be  permitted  to  purchase  for  a  certain  sum.  If  the 
master  certifies  that  it  is,  the  order  will  be  made  as  a 
matter  of  course.  In  one  case  in  which  the  present  writer 
was     counsel  (rf),    Pbaeson,    J.,    ordered    the    costs    of    the 


(u)  Be  Postlethwaite,  Postle- 
thwaite  v.  Biclcman  (1888),  37 
W.  R.  200  ;  and  see  also  Dover 
V.  Buch  (1865),  5  Gift.  57,  and 
Baher  v.  Peck  (1861),  9  W.  R. 
472  ;  but  of.  AU.-Gen.  v.  Lord 
Dudley  (1815),  G.  Coop.  146. 

(x)  Williams  v.  Scott,  [1900] 
A.  C.  499  ;  Delves  v.  Gray,  [1902] 
2  Oh.  606  ;  Parker  v.  McKenna 
(1874),  L.  R.  10  Ch.  at  p.  125. 

(y)  Ex  parte  Bennett  (1805), 
10  Ves.  381. 

{z)  Be  Bloye's  Trust  (1849),  1 
Mac.  &;  G.  488,   (aflaimed  {sub. 


nom.  Lewis  v.  Hillman)  (1852), 
3  H.  L.  Cas.  607) ;  De  Bussche 
V.  Alt  (1878),  8  Ch.  D.  286. 

(o)  See  supra,  Art.  51. 

(&)  Ex  parte  Hughes,  Ex  parte 
Lyon{1802),  6  Ves.  617;  Stickney 
V.  Sewell  (1835),  1  Myl.  &  Cr.  8  ; 
Francis  v.  Francis  (1854),  5  De 
G.  M.  &  G.  108. 

(c)  Farmer  v.  Dean  (1863),  32 
Beav.  327  ;  Campbell  v.  Walker 
(1800),  5  Ves.  678. 

{d)  Nunneley  v.  Nunneley 
April  18th,  1883. 
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action  to   be  paid  out  of  the   trust  estate,   on   the   ground      Art.  54. 
that  it  was  for  the  infant's  benefit,  the  trustee  offering  more 
than  the  market  price ;  and  it  is  conceived  that  the  course 
followed  by  his  lordship  was  correct. 

The  rule  as  to  selling  to   himself  only  applies  where  the  Rule 
express   or    constructive    trustee   is   substantially   an   active  t^bare  ^^^"^ 
trustee.      Where    he   is    the   mere  depository   of   the   legal  trustees, 
estate  without  any  duties,  and  without  ever  having  had  any, 
he  may  be  a  purchaser ;  for  instance,  where  he  is  a  trustee  to 
preserve   contingent   remainders  (e),  or  a  person  nominated 
trustee  who  has  disclaimed  (/).     But  one  who  was  originally 
an  executive  trustee,  and  has  become  a  mere  bare  trustee  by 
performance    of  the    trusts,   would,   it    is   apprehended,   be 
disqualified ;    for    he   would    have    had    an    opportunity    of 
becoming  acquainted  with  the  property  and  its  value  (g). 

A  question  sometimes  arises  in  practice,  whether,  on  a  sale  Whether 
by  trustees,  the  property  can  be  purchased  beneficially  by  a  '|?^f'^^f°^ 
person  who  is  a  trustee  of  a  subsidiary  settlement  by  which  a  proceeds  can 
share  in  the  proceeds  of  the  sale  is  settled.    Curiously  enough,  P^''^'^^^^. 
this  point  seems  never  to  have  been  decided ;  but  it  is  sub- 
mitted that  such  a  purchase  might  be  impeached.     For  it  is 
the  duty  of  the  subsidiary  trustee  to  watch  over  the  interests 
of  his  beneficiaries.     It  is  obviously  to  their  interest  that  the 
sale  shall  realise  a  high  price,  whereas  it  is  the  interest  of  a 
purchaser  that  it  shall  be  sold  cheap.     By  becoming  a  pur- 
chaser,  therefore,   the    subsidiary    trustee    is    acting    in    a 
character  wholly  inconsistent  with   his   fiduciary  duty ;   and 
little  doubt  is  entertained  that,  if  the  sale  were  impeached 
by  his  ccst'ids  que  trusts,  the  onus  would  be  cast  on  him  of 
proving  that  he  acted  bond  fide,  and  gave  an  adequate  price. 

Although    a    trustee    cannot    purchase    from    himself,    it  Trustee  of 
has  been  held  that  the   rule  does  not  preclude  the  trustees  settlement 

of  his  marriage  settlement  from  purchasing  the  property  {h).      not  debarred 

from 


Pakageaph  (3). 


purchasing. 


But  although  a  trustee  is   incapable   of   purchasing  from  May  purchase 
himself  or  his  colleagues,  there  is  no  fixed  and  arbitrary  rule  beneficiary, 
that    he    cannot,   under    any    circumstances,   purchase    the 
interests  of  his  beneficiaries  from  the  beneficiaries  themselves. 
Thus,  a  sale  by  the  beneficiaries  to  a  trustee  was  upheld  where 

(e)  Button  v.  Jones  (1809),  15  Ves.  381.     But.  c/.  Be  Boles  and 

Ves.  584.  British     Land     Go's      Contract, 

if)  Stacey  v.    Blyh    (1833),    1  [1902]  1  Ch.  244. 

Myl.  &  K.  195.  (h)  Hicldey  v.  Ricldey  (1876), 

{g)  Ex  paHe  Bennett  (1805),  10  2  Ch.  D.  190. 
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a  beneficiary  took  the  whole  management  of  a  sale  upon 
himself,  and  then  agreed  to  sell  a  lot,  which  he  had  bought 
in,  to  one  of  the  trustees  (i).  Yet  the  court  regards  such 
transactions  with  great  jealousy ;  and,  if  impeached,  they  cannot 
stand  unless  the  trustee  can  affirmatively  and  clearly  show  that 
the  parties  were  completely  at  arm's  length  in  making  the 
bargain,  that  the  bargain  was  a  beneficial  one  to  the  cestuis  que 
trusts,  and  that  the  trustee  candidly  disclosed  all  facts  known 
to  him  which  could  in  any  way  influence  the  vendors  (j). 

A  trustee  may  take  a  fair  mortgage  from  his  beneficiary ; 
and,  in  that  case,  may  rely  on  his  possession  of  the  legal 
estate,  as  giving  him  priority  over  prior  mortgagees  of  whose 
claims  he  had  no  notice  when  he  made  the  advance  (A). 

So,  where  a  client  was  very  desirous  of  selling  property, 
and,  after  vainly  endeavouring  to  do  so,  finally  sold  it  to  his 
solicitor  (who  was,  of  course,  a  constructive  trustee),  and  it 
was  proved  that  the  transaction  was  fair  and  the  price 
adequate,  and  indeed  more  than  could  have  been  obtained 
elsewhere  at  the  time,  and  the  client  quite  understood  his 
position,  it  was  held  that  such  a  sale  was  good  and  binding, 
although  it  lay  upon  the  solicitor  to  prove  that  it  was  unim- 
peachable (l).  A  solicitor  purchasing  from  his  client  should, 
however,  always  make  him  employ  a  separate  solicitor  (m).  The 
rule  equally  applies  where  the  solicitor  purchases,  not  directly 
from  the  client,  but  from  the  latter's  trustee  in  bankruptcy  (m). 

The  rule  applies  even  where  the  party  from  whom  advice 
is  sought  is  not  a  professional  adviser ;  for  the  fact  that  he 
accepts  the  position  of  adviser  places  him  in  a  fiduciary 
position  towards  the  party  seeking  advice  (o). 

The  rule  as  to  the  extreme  fairness  to  be  observed  by 
trustees  in  purchasing  from  beneficiaries  does  not  apply  to 
persons  who  are  only  constructive  trustees  by  virtue  of  some 
business  contract  entered  into  with  the  so-called  beneficiaries. 


(i)  Coles  v.  TreootUclc  (1804), 
9  Ves.  234  ;  and  Glarhe  v.  Swaile 
(1762),  2  Eden,  134. 

(j)  See  per  Lord  Caikns  in 
Thomson  v.  Eastwood  (1877),  2 
App.  Cas.  215,  236  ;  Williams  v. 
Seott,  [1900]  A.  C.  499  ;  Bougan 
V.  Maopherson,  [1902]  A.  C.  197, 
where  the  trustee  had  had  a 
valuation  made  for  himself  which 
he  did  not  communicate  to  the 
beneficiary. 

(fc)  Newman  v.  Newman  (1885), 
28  Ch.  D.  674. 

{I)  Spencer  v.  Topham  (1856). 


22  Beav.  573  ;  2  Jur.  (n.  s.)  865  ; 
Gibson  v.  Jeyes  (1801),  6  Ves. 
266  ;  Johnson  v.  Fesemayer, 
(1858),  3  De  G.  &  J.  13  ;  Edwards 
V.  Meyrick  (1842),  2  Hare,  60. 

(m)  Coclcbum  v.  Edwards 
(1881),  18Ch.  D.  449. 

(n)  Luddy's  Trustee  v.  Peard 
(1886),  33  Ch.  D.  500;  and  see 
also  Barron  v.  Willis,  [1900]  2 
Ch.  121  (affirmed  {sub.  nom. 
Willis  T.  Barron)  [1902]  A.  C.  271). 
But  this  seems  rather  absurd. 

(o)  TateY.  Williamson  (18^6), 
L.  R.  2  Ch.  55. 
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Thus  mortgagees  can  purchase  from  their  mortgagors  (p) ;  Art.  54. 
a  second  mortgagee  from  the  first,  selling  under  his  power  of 
sale  (q)  ;  partners  from  the  representatives  of  a  deceased 
partner  (r) ;  one  tenant  in  common  from  the  mortgagee  of 
the  entirety,  or  of  the  share  of  a  co-tenant  (s) ;  and  other 
persons  bearing  analogous  relations  enjoy  a  similar  freedom  ; 
for  though  contracting  parties  may  by  a  metaphor  be  said  to 
be  trustees  for  each  other,  the  trust  is  strictly  limited  by  the 
contract.  They  are  trustees  only  to  the  extent  of  their  obliga- 
tion to  perform  that  contract,  and  the  trust  is  limited  to  the 
discharge  of  that  obligation  (i). 


Art.  55. — Duty  of  Trustee  to  be  ready  toith  his  Accounts. 

(1)  A  trustee  must — 

(a)  keep  clear  and  accurate  accounts  of  the  trust 

property  (m)  ;  and 

(b)  at   all   reasonable   times,  at   the   request   of   a 

beneficiary,  give  him  full  and  accurate  in- 
formation as  to  the  amount  and  state  of  the 
trust  property  (v),  and  permit  him  or  his 
solicitor  (w)  to  inspect  the  accounts  and 
vouchers,  and  other  documents  relating  to  the 
trust  (x).  But  a  trustee  is  under  no  obligation 
to  tell  his  beneficiary  (and  still  less  any  third 
person)  -what  notices  he  has  received  of  dealings 
vsfith  that  beneficiary's  equitable  interest  (y). 

ip)  Knight      v.     Majorihanks  (1860),  2  Grifl.  621  ;    Burrows  v. 

(1849),  2  Mac.  &  G.  10.  Walls  (1855),  5  De  G.  M.  &  G. 

(q)  Shaw  v.  Bunny  (1855),   2  233;    Newton  v.   Askew   (1848), 

DeG.  J.  &S.  468;  Kirkwoodv.  11   Beav.    145,   152;    Pearse  v. 

Thompson  (1865),  2  Hem.  &  M.  Green  (1819),  1  Jac.  &  W.  135. 

392  (afarmed  (1865),  2  De  G.  J.  {v)  Be  TilloU,  Lee  v.    Wilson, 

&  S.  613).  [1892]  1  Ch.  86  ;   Be  Page,  Jones 

(r)  Chambers  v.  Howell  (1847),  v.  Morgan,  [1893]  1  Ch.  304,  309  ; 

11  Beav.  6.  Talbot  v.  Marshfield  (1868),  L.  R. 

(s)  Kennedy  v.     De    Trafford,  3  Ch.   622 ;    Ryder  v.  Bickerton 

[1897]  A.  C.  180.  (1743),  3  Swans.  80,  n. 

(t)  See  per  Westbuet,  L.C,  (w)  Kemp  v.  Burn   (1863),   4 

in  Knox  v.  Gye  (1872),  L.  E.  5  Giff.  348. 

H.  L.  656  ;    but  see  per  Jessel,  (sc)  Be  Cowin,  Cowin  v.  Gravett 

M.R.,  Earl  of  Egmont  v.  Smith  (1886),  33  Ch.  D.  179  ;    Ottley  v. 

(1877),    6    Ch.    D.    469;     and  Gt%  (1845),  8  Beav.  602. 

Betjemann  v.  Betjemcmn,  [1895]  (y)  Low  v.  Bouverie,  [1891]  3 

2  Ch.  474.  Ch.  at  p.  99. 


(m)  Springett      v.       Dashwood 
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Art.  55.  (2)  A  trustee  is,  nevertheless,  not  bound  to  supply 
copies  of  accounts  or  trust  documents  {z),  or  to 
supply  information  which  necessitates  expenditure  (a), 
except  at  the  cost  of  the  beneficiary  requiring  the  same. 

Paragraph  (1). 

Failure  The  estate  of  a  testator  who  died  in  1832  was  distributed  in 

accounts  1847,  as  the  evidence  showed,  at  the  written  request  of  the 

persons  beneficially  entitled.  Another  part  of  the  estate, 
which  fell  in  in  1852,  was  distributed,  also  at  the  request  of 
the  beneficiaries,  and  in  1871  the  acting  trustee  died.  No 
accounts  or  vouchers  were  forthcoming  from  the  trustees.  A 
bill  filed  in  1872  by  one  of  the  beneficiaries  against  the  sur- 
viving trustee  for  administration  was  dismissed ;  but  owing  to 
the  breach  of  duty  committed  by  the  trustees  in  not  keeping 
accounts  and  vouchers,  the  surviving  trustee  had  to  bear  his 
own  costs  (b).  If,  however,  the  action  had  been  successful,  the 
trustee  would  in  all  probability  have  had  to  pay  the  plaintiff's 
costs  as  well  (c)  up  to  the  hearing  (d).  But,  as  the  reason  of 
this  is  that  such  costs  are  caused  by  the  trustee's  neglect  to 
keep  and  furnish  accounts,  the  plaintiff  will  not  in  general  be 
entitled  to  costs  against  the  trustee  beyond  the  time  when  the 
account  is  actually  rendered,  or  ordered  by  the  court  to  be 
rendered.  From  this  time,  if  the  accounts  are  substantially 
accurate,  the  trustee  will  be  entitled  to  his  costs  out  of  the 
estate  (e),  or,  if  the  jjlaintiff  sues  alone,  out  of  his  share  in  the 
estate  (/).  In  a  recent  case,  however,  it  was  held  that  where 
a  trustee  by  his  gross  and  indefensible  neglect  to  furnish 
accounts  renders  an  originating  summons  necessary,  he  may 
be  ordered  to  pay  all  the  costs,  including  the  costs  of  taking 
and  vouching  the  account  (.g).  It  is  no  defence  that  the 
trustees  are  illiterate  and  incapable  of  keeping  accounts ;  for 
in  that  case  they  would  be  justified  by  necessity  in  employing, 
and  be  bound  in  point  of  law  to  employ,  a  competent  agent  to 
keep  the  accounts  for  them  (h). 

(«)  OUley    V.   Gilby    (1846),   8  (d)  Springett    v.        Dashwood 

Beav.  602.  (1860),  2  Giff.  621  ;   Be  Unsley, 

(a)  Be    Bosworth,    Martin  v.  Cattley  v.  West,  [1904]  2  Ch.  786. 

iomfce  (1889),  68  L.  J.  Ch.  432.  (e)  OUley   v.    Gilby    (1845),    8 

(6)  Payne    v.     Evens    (1874),  Beav.  602. 

L.  K.   18  Eq.   356  ;    and  see  to  (/)  Thompson  v.  Clive  (1848), 

same  effect,  Be  Page,  Jones  v.  11  Beav.  475. 

Morgan,  [1893]  1  Ch.  304.  {g)  Be     Skinner,     Cooper     v. 

(c)  EgKn  v.  Sanderson  (1862),  Skinner,  [1904]  1  Ch.  289. 

3  Giff.  434;    Newton  v.  Askew  {h)  Tf roe  v. /Seed  (1863),  4  Giff. 

(1848),  11  Beav.  145.  425,  429. 
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Where  trustees  have  rendered  no  account,  or  an  insufficient      Art,  55. 
one,  some  judges  have  ordered  the  application  for  an  account  to         "; 
stand  over,  in  order  that  a  proper  account  might  be  rendered     ^^'^  ^°'^' 
and  vouched  out  of  court,  the  costs  being  reserved  (i) ;  but  it 
is  understood  that  this  practice  has  not  been  successful  in 
saving  expense,  and  that   it  is  but  rarely  followed  now(/<;). 
If  the  plaintiff  has  been  over-hasty  in  seeking  the  assistance 
of  the  court,  he  may  have  to  pay  the  costs,  or  even  his  solicitor 
may  be  ordered  to  bear  them  personally  (Z). 

The  importance  of  keeping  accounts  is  shown  by  the  fact,  inaccurate 
that  although  the  court  will  generally  saddle  with  costs  a  ^<=<=°""ts. 
trustee  whose  only  fault  is  that  he  has  failed  to  do  so,  yet 
where  a  trustee  has  kept  and  furnished  accounts,  which,  by  an 
honest  mistake,  turn  out  to  be  inaccurate,  he  will  be  allowed 
his  costs  (m). 

"  A  trustee  is  bound  to  give  his  ecstui  que  trust  proper  Supplj-ing 
information  as  to  the  investment  of  the  trust  estate  ;  and  information. 
where  the  trust  estate  is  invested  on  mortgage,  it  is  not  suffi- 
cient for  the  trustee  merely  to  say,  '  I  have  invested  the  trust 
money  on  mortgage,'  but  he  must  produce  the  mortgage 
deeds,  so  that  the  cestui  que  trust  may  thereby  ascertain  that 
the  trustee's  statement  is  correct,  and  that  the  trust  estate  is 
so  invested.  .  .  .  Where  a  portion  of  the  trust  estate  is 
invested  in  consols,  it  is  not  sufficient  for  the  trustee  to  say 
that  it  is  so  invested,  but  his  cestui  que  trust  is  entitled  to  an 
authority  from  the  trustee  to  enable  him  to  make  proper 
application  to  the  bank  in  order  that  he  may  verify  the 
trustee's  own  statement ;  there  may  be  stock  standing  in  the 
name  of  a  person  who  admits  he  is  a  trustee  of  it,  which 
at  the  same  time  is  incumbered  ;  some  other  person  having  a 
pairamount  title  may  have  obtained  a  charging  order  on  the 
stock,  or  placed  a  distringas  upon  it  "  (n). 

At  the  same  time,  although  it  is  the  duty  of  a  trustee  to  give  Not  bound 
all  his  beneficiaries,  on  demand,  information  with  respect  to  the  to  g'^^  in- 
mode  in  which  the  trust  fund  has  been  dealt  with,  and  where  it  to  notices 
is,  yet  it  is  no  part  of  the  duty  of  the  trustee  to  tell  his  cestui  que 
trust  what  incumbrances  the  latter  has  created,  nor  which  of  his 
incumbrancers  have  given  notice  of  their  respective  charges. 

{i)  See  Be  Hayter,  (1883),  32  Goddard,  [1895]  1  Ch.  474. 
W.  K.  26,  and  Hilliardv.  Fulford  (m)  Smith  v.  Oremer  (1875),  24 

(1876),  4  Ch.  D.  389.  W.  R.  51. 

(fe)  See    per    Kekewich,    J.,  (m)  Per    Chittt,    J.,    in    Be 

Be    Brown,    Benson    v.    Grant,  Tillott,  Lee  v.   Wilson,  [1892]  1 

[1895]  W.  N.  115.  Cli.  at  p.  88. 

(J)  Be     Dwrtnall,     Sa/wyer    v. 


of  incum- 
brances. 
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Art.  55.  It  is  no  part  of  the  duty  of  a  trustee  to  assist  his  cestui  que 
trust  in  selling  or  mortgaging  his  beneficial  interest,  and  in 
squandering  or  anticipating  his  fortune ;  and  it  is  clear  that 
a  person  who  proposes  to  buy  or  lend  money  on  it  has  no 
greater  rights  than  the  cestui  qve  trust  himself  (o).  If, 
however,  the  trustee  has  notice  of  an  incumbrance,  and 
deliberately  represents  to  a  proposed  purchaser  or  mortgagee 
that  he  has  no  such  notice,  he  will  be  liable  on  the  ground  of 
estoppel.  This  would  be  so  even  if  he  had  forgotten  the 
notice ;  unless  his  language  was  open  to  the  interpretation — 
"so  far  as  I  know,  there  is  no  charge "(p).  But  where  a 
trustee  was  induced  by  intending  mortgagees  of  a  beneficiary 
to  sign  a  memorandum  that  he  had  received  no  notices, 
without  informing  him  that  the  memorandum  had  been  sub- 
mitted to  and  was  still  under  the  consideration  of  his  solicitors, 
whose  practice  was  to  refuse  to  advise  trustees  to  sign  such 
documents,  and  also  giving  him  the  impression  that  he  was 
signing  with  his  solicitors'  approval,  it  was  held  that  the 
mortgagees  could  not  hold  the  trustee  responsible  for  the 
existence  of  notices  which  he  had  forgotten  (q). 

Paeageaph  (2). 

Expensive  A.S  above  stated,  a  beneficiary  is  entitled,  either  personally 

or  by  his  solicitor,  to  inspect  the  trust  accounts  and  documents. 
If,  however,  he  requires  a  copy  of  an  account  or  document,  he 
must  pay  the  necessary  expense  himself ;  for  it  is  not  fair  that 
it  should  be  saddled  on  the  trust  estate,  nor,  of  course,  can  the 
trustee  be  expected  to  incur  the  expense  personally  (r).  On 
the  same  ground,  where  a  beneficiary  demands  information  as 
to  his  rights  under  the  settlement  which  cannot  be  furnished 
by  the  trustee  without  the  assistance  of  a  solicitor,  the  trustee 
is  not  bound  to  incur  that  expense  (or  if  he  be  himself  a 
solicitor  with  jjower  to  charge,  he  is  not  bound  to  incur  the  loss 
of  time),  unless  the  beneficiary  is  willing  to  pay  the  costs  of 
complying  with  his  requisition  (s). 

(o)  Low  V.  Bouverie,  [1891]  3  Ch.  367. 
Ch.  atp.  99.  (r)  OUley   v.    Gilhy    (1846),    8 

(p)  Burrowes  v.   Loch   (1805),  Beav.  602. 
10  Ves.  470,  as  explained  in  Low  (s)  Be    Bosworth,     Martin    v. 

V.  Bouverie,  [1891]  3  Ch.  82.  Lamhe  (1889),  58  L.  J.  Ch.  432. 

[q)  Porter  v.   Moore,  [1904]  2 
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Aet.  56. — General  Poivers  of  Trustees. 

(1)  A  trustee  may,  subject  to  article  63 — 

(a)  exercise  bond  fide  all  powers  expressly  (5)  confided 

to  him  by  the  settlement,  without  interference 
by  the  court ;  and 

(b)  subject   to   any    restrictions    contained    in    the 

settlement,  and  to  the  provisions  of  any 
statute  requiring  the  consent  of  the  court, 
do  such  reasonable  and  proper  acts  for 
the  realisation  or  protection  of  the  trust 
property  (c),   or    the    protection,    support,    or 

{a)  All      reference      to      the  2    App.    Cas.    300 ;     Austin    v. 

powers     of    managing    infants'  Austin   (1876),    4   Ch.    D.    233 ; 

estates  conferred  by  s.  42  of  tlie  Tabor  v.  Brooks  (1878),  10  Ch.  D. 

Conveyancing    Act,    1881,    and  273 ;    Be  Blake,  Jones  v.  Blake 

also  the  powers  conferred  by  the  (1885),    29   Ch.    D.    913;    Lord 

Settled  Land  Act  on   "  trustees  Gainsborough  v.  Wateombe  Terra 

for     purposes    of     that     Act,"  Gotta  Go.   (1885),  54  L.   J.  Ch. 

are    excluded    from   this    work,  991. 

because  the  trustees  referred  to  (c)  Ward  v.    Ward   (1843),    2 

in   those    enactments    are    not  H.  L.  Cas.   777,  n.  ;    Waldo  v. 

ordinary    trustees,    but    rather  l^aMo  (1835),  7  Sim.  261  ;  Bnj/it 

guardians,   or   mere    donees   of  v.    North    (1847),    2    Ph.    216; 

powers.  Bowes  v.  East  London  Water  Co. 

(b)  Gisborner,Gisborne{mi),  (1821),  Jao.  324, 
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Art.  56.  reputation  of  a  beneficiary  who  is  incapable  of 

taking  care  of  himself  (d),  as  the  court  would 

sanction  if  applied  to  [e)  : 

(2)  Provided   that  he  acts  honestly  (/),   and  does 

not  benefit  one  beneficiary  at  the  expense  of  another  (g), 

and   does   not   interfere    with    any    legal     beneficial 

interest. 

Paeageaph  (1)  (a). 

Discretionary        The  leading  case  of  Gisbonie  v.   Gisborne  (Ji)   is   the  best 
powers.  example   of    the    right    of   trustees   to   exercise  a   discretion 

expressly  given  to  them  by  the  settlement.  There  a  testator 
devised  his  real  and  personal  estate  to  trustees  upon  various 
trusts,  one  of  which  was,  that  "  my  said  trustees,  in  their 
discretion  and  of  their  uncontrollable  authority,  j)ay  and  apply 
the  whole,  or  such  portion  only,  of  the  annual  income  of  my 
real  and  personal  estate  as  they  shall  think  expedient,  to  and 
for  the  clothing,  board,  etc.,  and  for  the  personal  and  peculiar 
benefit  and  comfort,  of  my  dear  wife."  The  wife  also  had 
property  of  her  own,  and  was  a  lunatic,  and  one  of  the  trustees 
was  the  residuary  legatee  under  the  testator's  will.  Under 
these  circumstances,  the  trustees,  bond  fide  (as  the  court 
found),  refused  to  permit  the  whole  income  of  the  trust  fund  to 
be  applied  for  the  wife's  support  in  the  asylum,  and  proposed 
to  allow  only  so  much  for  that  purpose  as  would  be  sufficient, 
after  taking  into  account  the  income  of  the  wife's  own  property. 
The  House  of  Lords,  on  these  facts,  held  that  the  trustees  had 
an  absolute  discretion  in  the  application  of  the  fund,  and  that 
so  long  as  they  exercised  that  discretion  bond  fide,  the  court 
could  not  interfere  with  them  ;  although  if  no  such  discretion 
had  existed,  the  court  would  have  ordered  the  trust  fund  to 
have  been  applied  primarily  in  the  support  of  the  lunatic  (i). 

[d)  Sisson  v.  Shaw  (1804),  9      et  seq.,  supra. 

Ves.  285 ;  Maberly  v.  Turton  (/)  See  Be  Smith,  Smith  v. 
(1808),  14  Ves.  499  ;  Gotham  v.  Thompson,  [1896]  1  Ch.  71. 
West  (1839),  1  Beav.  381;  Ex  {g)  Seagram,  x.  Knight,  swpra; 
parte  Green  (1820),  1  Jao.  &  W.  Lee  v.  Brown,  supra  ;  Wood  v. 
253  ;  Be  Eowarth  (1873),  L.  E.  Patteson  (1847),  10  Beav.  541. 
8  Ch.  415;  Be  Witte  v.  Palin  (h)  (1877)  2  App.  Cas.  300; 
(1872),  L.  E.  14  Eq.  251  ;  Swin-  and  see  also  Costahadie  v.  Costa- 
nock  V.  Crisp  (1681),  Freem.  78.  badie  (1847),  6  Hare,  410. 

(e)  £ee  V.  Brotcm  (1798),  4  Ves.  (i)  See  also  Tabor  v.  Broohs 
362  ;  Inwood  v.  Twyne  (1762),  2  (1878),  10  Ch.  D.  273  ;  Be  Loft- 
Eden,  153;  Seagram  v.  Knight  house  (1885),  29  Ch.  D.  921; 
(1867),  L.  E.  2  Ch.  628  ;  Brown  Be  Courtier,  Coles  v.  Courtier 
V.  Smith,  [1878]  W.  N.  202.  (1886),  34  Ch.  D.  136;  and  as 
As  to  what  acts  the  court  can  to  discretionary  trust  for  main- 
and    will  sanction,   see  p.    218  tenance,  Be  Bryant,  Bryant  v. 
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So,  too,  where  absolute  discretion  has  been  given  to  trustees      Art.  56. 
to  do  a  particular  act  (e.r/.,  to  sell  the  trust  property),  the  court 
cannot  compel  them  to  exercise  the  power ;  but  if  they  do 
exercise  it,   the  court  will  see  that  they  do  not   exercise  it 
improperly  or  unreasonably  (k). 

So  where  a  testator  empowered  his  son  to  purchase  part  of  Power  to  sell 
his  estate  at  a  price  which  "  should  seem  a  fair  and  reasonable  *«  ^  particular 

person  at  a 
value     to  his  trustees,  the  court  refused  to  interfere  in  the  price  to  be 

absence  of  fraud,   although  the  property  was  valued  at  the  ^^^^^^^ 

instance  of  other  interested  parties  at  one-third  more  than  the 

trustees'  valuation  (l). 

Not  only  will  the  court  refuse  to  restrain  the  exercise  of  Not  liable 
discretionary  powers,  but  it  will  give  no  relief  to  beneficiaries  g°ro*''of  ■^'^^ 
where  the  honest  exercise  of  such  a  power  has  by  error  of  judgment  in 
judgment  led  to  loss.     Thus,  where   a  testator  directed  the  a^scretTonary 
sale  of    his  residuary    estate,    with    power    nevertheless    to  powers, 
his  trustees  to  postpone  sale  so  long  as  they  should  in  their 
uncontrolled  discretion  deem  proper,  the  trustees  were  held  to 
be  free  from  any  liability  for   loss   caused  by  their  having 
honestly  retained  certain  shares  for  some  years  in  a  continually 
falling  market  (in). 

The  practitioner  must,   however,   carefully   scrutinise  the  Discretion 
words  conferring  the  authority  and  discretion,  and  must  not  yj^tgjj^o^ 
assume  that  a  discretion  as  to  the  mode  of  applying  a  fund  for  time  and 
a  person's  benefit  gives  trustees  a  discretion  as  to  ho7v  much  of  ™™'^^^- 
the  fund  is  to  be  so  applied.     Thus,  in  Re  Weaver  (n)  the 
trustees  were  directed  to  pay  the  income  of  the  trust  j)roperty, 
at  snch  time  and  in  such  manner  as  the  trustees   should  think 
fit,  towards  the  maintenance  of  a  lunatic  during  her  life,  with 
power  to  invest  any  surplus,  not  required  for  the  purpose, 
as    capital.     The  Court  of   Appeal  held,  however,   that   the 
trustees  had  only  a  discretion  as  to  the  time  and  manner  of  the 
application,  and  not  as  to  the  amount. 

EicUey,  [1894]  1  Ch.  324  ;   Train  34  Ch.  D.  136 ;  BeBurrage,  Burn- 

V.  Olapperton,  [1908]  A.  C.  342;  inghamv. Burrage{18Q0),62'L.T. 

and    Collins    v.    Vining    (1837),  752;  Longmore  r.  Elcum  {184:5), 

C.    P.    Cooper,    472.      No    dis-  2  Y.  &  CoU.  C.  C.  363. 
cretionary  powers  can  be  exer-  (I)  Edmonds  v.  Millett  (1855), 

cised    after    the    trustees    have  20  Beav.  54. 
paid  the  trust  fund  into  court  (m)  Be    Schneider,    Kirby    v. 

(Be  Murphfs  Trust,  [1900]  1  Ir.  Schneider   (1906),    22   T.   L.    E. 

R.  145).  223. 

(k)  Tempest  v.   Lord   Oamoys         (n)  (1882)  21  Ch.  D.  615;   Be 

(1882),  21  Ch.  D.  571  ;    Marquis  Sanderson's  Trust  (1857),  3  Kay 

of  Camden  v.  Murray  (1880),  16  &    J.     497.     See    also     similar 

Ch.  D.  161  ;   Be  Blake,  Jones  v.  distinctions  as  to  time  and  mode 

Blake  (1885),  29  Ch.  D.  913  ;  Be  of  sale,  Be  Atkins,  Newman  v. 

Courtier,  Coles  v.  CourUer  (1886),  Sinclair  (1899),  81  L.  T.  421. 
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Art.  56. 

Implied  gifts 
of  corpus 
when  trusts 
for  main- 
tenance 
ended. 


Powers  in 
the  nature 
of  trusts. 


In  the  same  way  the  practitioner  must  carefully  distinguish 
between  a  discretionary  power  for  maintenance,  and  an  implied 
gift  of  the  corpus  when  the  period  of  maintenance  has  come  to 
an  end.  Thus,  in  Re  Andrew's  Trust,  Carter  v.  Andrew  (o),  a 
fund  had  been  subscribed  by  the  friends  of  a  deceased  clergy- 
man for  the  education  of  his  children,  and  the  trust  deed 
declared  that  the  money  was  not  intended  for  the  exclusive  use 
of  any  one  of  them  in  particular  nor  for  equal  division  among 
them,  but  as  dremed  necessary  to  defray  the  expenses  of  all,  and 
that  solely  in  the  matter  of  education.  When  all  the  children 
had  attained  twenty-one  a  portion  of  the  fund  remained  still 
unexpended : — Held,  that  education  was  merely  the  motive 
of  the  gift,  and  that,  that  having  been  satisfied,  the  balance  of 
the  fund  belonged  to  the  children  equally. 

A  careful  distinction  must  also  be  made  between  true 
discretionary  powers  and  powers  which,  although  discretionary 
in  form,  are  really  coupled  with  a  duty.  For  instance,  where 
a  testator  devises  real  estates  to  trustees,  in  trust  to  manage 
them  during  the  minority  of  an  infant,  with  power  to  lease  in 
their  discretion,  the  trustees  will  not  be  allowed  to  decline  to 
exercise  the  power  of  letting.  For,  as  Bowbn,  L.J.,  said  in 
Re  Courtier,  Coles  v.  Courtier  (p),  "  one  can  understand  that, 
where  the  machinery  for  management  of  the  estates  is  given 
to  the  trustees,  and  the  court  undertakes  to  enforce  the  trusts 
for  management,  it  is  right  for  it  to  comj)el  the  trustees  to 
utilise  the  machinery  entrusted  to  them."  In  fact,  the  court 
looks  at  the  substance  rather  than  the  form  ;  and  where  what 
appears  to  be  a  mere  discretionary  power  is,  in  reality,  part  of 
a  trust  for  management,  the  court  will  order  the  trustees  to 
exercise  the  power  (q). 


Implied 
discretionary- 
powers. 


Pakageaph  (1)  (b). 

With  regard  to  the  principles  enunciated  in  sub-clause  (b) 
the  case  of  Ward  v.  Ward  (r)  may  be  cited.  There,  by  the 
immediate  realisation  of  the  trust  property,  the  trustee  would 
have  ruined  one  beneficiary  from  whom  a  large  debt  was  due 
to  the  trust  estate,  and  would  have  very  seriously  prejudiced 
others.  Instead  of  doing  so,  the  trustee  made  an  arrangement 
with  the  debtor  for  payment  of  the  money  by  instalments ; 


(o)  [1905]  2  Ch.  48. 

ip)  (1886)  34  Ch.  D.  136.  See 
also  Be  Hill,  Hill  v.  Pilcher, 
[1896]  1  Ch.  962. 

{q)  Tem/pest  v.    Lord   Camoys 


(1882),  21  Ch.  D.  576,  n. ;  NicMs- 
son  Y.  Cockill  (1863),  3  De  G.  J. 
&  S.  622. 

(r)  (1843)    2    H.   L.    Cas.   at 
p.  784, 
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and  it  was  held  that  he  was  justified  in  taking  that  course,      Art.  56. 
because    he   had   exercised    a    sound    discretion,   and    such 
as  the  court  would  have  approved.     But  in   all   such  cases 
a  trustee   should  apply  for  the  sanction  of  the  court,  under 
Order  55,  r.  3. 

So,  again,  as  was  said  by  Lord  Cottbnham  in  Bright  v.  Power  to  do 
North  (s),  "  Every  trustee  is  entitled  to  be  allowed  the  reason-  ^^^^^f ''"''' 
able   and   proper   expenses   incurred   in   protecting   property  protecting 
committed  to  his  care.     But  if  they  have  a  right  to  protect  ^'^.^pgrt* 
property  from  immediate  and  direct  injury,  they  must  have 
the  same  right  where  the  injury  threatened  is  indirect  but 
probable  "  ;  and,  therefore,  his  lordship  allowed  the  trustees 
(who  were,  in  that  instance,  trustees  of  public  works)  the 
expenses  of  opposing  a  bill  in  Parliament  which  would  have 
been    prejudicial   to   those    works    if    passed.     Here    again, 
however,   trustees    should    always    be  advised  to  obtain  the 
sanction  of  the  court  before  incurring  such  serious  expense, 
either  under  Order  55,  r.  3,  or  under  s.  36  of  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38). 

On  the  same  grounds,  a  trustee  whose  duty  it  is  to  keep  Power  to  take 

property,  forming  part  of  the  trust  estate,  in  repair,  may,  necessary 

it  would  seem,  retain  income  for  that  purpose ;  but  without  keeping 

prejudice  to   the  ultimate  rights  of  the  tenant  for  life  and  propp^'ty  ii" 
•■^     •'    .  °  repair. 

remamderman  inter  se  (t). 

On  similar   grounds,   it  would   seem   that   a   trustee  may  Power  to 
surrender  a   policy  of  assurance   forming  part  of  the   trust  poiJ^y"|fj,  g, 
property,  in  exchange  for  a  fully  paid  up  one  of  less  amount,  fully  paid  up 
in  cases  where  the  party  liable  to  pay  the  premiums  cannot  °°^' 
possibly   do   so(»).      But   of    course   no   sane   lawyer   would 
allow  a  trustee  who  was   his  client  to  do  this  without  the 
sanction  of  the  court. 

So,  again,  in  cases  where  the  court  would,  if  applied  to.  Power  to 
authorise  the  cutting  down  of  timber  which  has  arrived  at  ^^^^  timber, 
maturity,    and   which   would   only  degenerate   if   allowed   to 
stand,  or  where  it  is  necessary  to  cut  it  for  the  purpose  of 
thinning  it,  the  trustee  may  fell  it  on  his  own  authority  (.r). 

On  the  same  principle,  a  trustee  who  has  the  management  of  Power  to 
property,  may  grant  a  reasonable  agricultural  or  occupation  fg^°g  certain 

(s)  (1847)   2'    Ph.   at  p.    220;  (1890),  25  L.  E.  Ir.  544. 

and  see  8toU  v.  Milne  (1884),  25  {x)  Waldo  v.  WaUo  (1835),  7 

Ch.  D.  710.  Sim.  261  ;    and  see  Seagram  v. 

(t)  Be  Fowler,  Fowler  v.  Odell  Knight  (1867),  L.  E.  2  Ch.  628  ; 

(1881),  16  Ch.  D.  723;    but  see  but    see    Illustration,    p.    334, 

supra,  p.  252  et  sea.  infra. 

{u)  Be  Steen,  /Steew  v.  Peebles 
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The  Administration  of  a  Trust. 


Art.  56. 


No  power  to 
make  prob- 
lematical or 
speculative 
improve- 
ments. 


Trustee 
mortgagees 
releasing 
part  of  the 
security- 


lease  (y),  unless  expressly  or  impliedly  (z)  restrained  from 
doing  so  by  the  settlement.  But  he  may  not  grant  a  mining 
lease  of  unopened  mines,  for  that  would  benefit  the  tenant  for 
life  at  the  expense  of  the  reversioner  (a).  On  the  other  hand 
(at  all  events  where  there  is  an  express  power  "  to  grant 
leases  ")  trustees  may  grant  a  mining  lease  of  opened  mines 
and  join  with  others  in  doing  so  (6).  However,  where  there 
is  a  tenant  for  life,  his  consent  would  now  be  necessary 
under  s.  56  of  the  Settled  Land  Act,  1882. 

On  the  other  hand,  trustees  must  not  do  acts,  however 
beneficial  they  may  possibly  be  to  the  property,  if  they 
are  in  their  nature  unreasonable  or  problematical.  For 
instance,  they  ought  not  to  make  merely  ornamental  improve- 
ments (c),  nor  to  take  down  a  mansion-house  for  the  purpose 
of  rebuilding  a  better  one  (d),  nor  to  build  a  villa  for  the  mere 
improvement  of  the  estate  (e).  If,  however,  they  are  by  the 
settlement  expressly  given  a  power  "  generally  to  superintend 
the  management  of  the  estate,"  it  would  seem  that  their 
powers  of  management  are  almost  unlimited,  so  long  as  they 
are  exercised  bond  fide  (/).  Trustees  are  also  empowered  with 
the  sanction  of  the  Board  of  Agriculture  and  Fisheries  to 
carry  out  certain  specified  improvements  by  the  Improve- 
ment of  Land  Act,  1864  (27  &  28  Vict.  c.  114),  s.  24  ;  but 
practically  these  have  been  superseded  by  the  corresponding 
powers  given  to  the  tenant  for  life  by  the  Settled  Land  Acts. 

The  question  not  infrequently  arises  whether  trustee  mort- 
gagees can,  on  sale  of  part  of  the  mortgaged  property  by  the 
mortgagor,  release  it,  without  insisting  on  the  whole  purchase 
money  being  paid  to  them.     It  is  apprehended  that  it  is  purely 


{y)  Naylor  v.  ArniU  (1830),  1 
Russ.  &  Myl.  501  ;  Bowes  v. 
Bast  London  Water  Co.  (1821), 
Jac.  324 ;  Att.-Gen.  v.  Owen 
(1805),  10  Ves.  555  ;  Fitzpatriek 
V.  Waring  (1882),  11  L.  R.  Ir. 
35. 

(«)  Evans  v.  Jackson  (1836), 
8  Sim.  217  ;  and  see  Micholls  v. 
Corbett  (1866),  34  Beav.  376. 

{a)  Wood  V.  Patteson  (1847), 
10  Beav.  541  ;  Be  Baskerville, 
Basherville  v.  Baskerville,  [1910] 
2  Ch.  329,  following  dictum  of 
KiNDEBSLET,  V.-C,  in  Olegg  v. 
BowUnd  (1866),  L.  R.  2  Eq.  160, 
165  ;  but  of.  Be  North,  Oarton 
V.  Cumberland,  [1909]  1  Ch. 
625;  Daly  v.  Beckett  (1857),  24 
Beav.     114;      and    Be    Barker, 


Wallis  V.  Barker  (1903),  88  L.  T. 
685.  But  this  is  now  provided 
for  on  equitable  terms  by  the 
Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38). 

(6)  Be  Baskerville,  Baskerville 
V.  Baskerville,  supra. 

(c)  Bridge  v.  Brown  (1843),  2 
Y.  &  CoU.  C.  C.  181. 

(d)  Bleazardv.  Whalley  (1854), 
2  Eq.  Rep.  1093. 

(e)  Vyse  v.  hosier  (1874),  L.  R. 
7  H.  L.  318. 

(/)  Bowes  V.  Barl  of  StratJimore 
(1843),  8  Jur.  92  ;  and  see  also 
as  to  powers  of  building,  etc..  Be 
Leslie  (1876),  2  Ch.  D.  185  ;  and 
consider  principle  in  Oisborne  v. 
Qisborne  (1877),  2  App.  Cas.  300. 
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a  question  of  the  value  of  the  rest  of  the  property  as  a  security     Art.  56. 

for  the  balance  of  the  debt,  and  that  if  the  margin  is  sufficient         

they  may  do  so. 

With  regard  to  acts  for   the  benefit   of  the   beneficiaries,  Power  to 
it  was  formerly  a  common  practice  for  trustees  of  personal  J^arried 
estate  belonging    absolutely  to  a  married  woman  to  pay  it  women's 
into   court,  so   that   the  wife   might  have   every  facility  for  t^enaWe'^' 
enforcing  her  equity  to  a  settlement  (ry).     But  this  right  has,  them  to  claim 
it  is   apprehended,   ceased  in   the   case   of  property   coming  setUemlnt 
under  the  provisions  of  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75). 

So,  trustees  might  always  allow,  by  way  of  maintenance.  Power  to 
a  competent  part  of  the  income  of  property  to  the  father  of  tenanc'^to' 
an  infant  beneficiary  (h),  where  the  father  could  not  support  infants, 
it  according  to  its  position  (i),  even  where  there  was  a  trust 
for  accumulation  (fe),  if  the  circumstances  showed  that  the 
settlor  looked  on  the  infant  as  his  heir  (l) ;  and,  if  the 
infant  were  an  orphan,  maintenance  might  be  allowed  to  the 
mother  (in),  or  stepfather  (n),  whether  they  could  support  it 
or  not.  And  now,  as  will  be  seen  under  Article  61  {infra, 
p.  348),  the  powers  of  trustees  in  relation  to  the  maintenance 
of  infants  are  greatly  enlarged.  It  has  been  also  held  that 
a  trustee  may  under  special  circumstances,  as,  for  instance, 
where  the  capital  is  considerably  under  a  thousand  pounds  (o), 
allow  maintenance  out  of  the  capital;  but  a  trustee  would  be 
very  ill-advised  to  take  upon  himself  the  responsibility  of 
doing  so  ij)). 

Upon  the  same  principle,   a  trustee  may  apply  part  of  Power  to 
an   infant's   capital    for  its   advancement   in    the   world  (g).  '■^^"'^'^^'^■ 

(g)  Be  Swan  (1864),  2  Hem.  (l)  See    Be    Alford,    Hunt    v. 

&  M.  34  ;  Be  Bendyshe  (1857),  3  Parry  (1886),  32  Ch.  D.  383. 

Jur.  (N.  s.)  727.  (to)  Douglas       v.       Andrews 

(h)  8isson  v.   Shdw   (1804),   9  (1849),  12  Beav.  310. 

Ves.    285 ;     Maberly   v.    Turton  (n)  BilUngsley      v.      Critchett 

(1808),  14  Ves.  499;    Ootham  r.  (1783),    1    Bro.    C.    C.  268,    as 

West  (1839),  1  Beav.  381.  affected  by  4  &  5  WiU.  IV.,  c.  76, 

(i)  Maintenance      has      been  s.  57. 

allowed    to    a    father    with    an  (o)  Barlow  v.  Chant  (1684),  1 

income  of  £6,000  a  year  (JeTOoise  Vern.  255  ;  Ex  paiie  Green  {1820) 

V.    Silk    (1813),     G.    Coop.   52;  1  Jac.  &  W.  253;    Be  Howarth 

and  see  Be  Allan,  Havelock  v.  (1873),  L.    K.    8   Ch.   415;    Be 

Ravelock  (1881),  17  Ch.  D.  807).  Witte  v.  Falin  (1872).  L.  R.  14 

(k)  Be      Collins,      Collins     v.  Eq.  251. 

Collins  (1886),  32  Ch.  D.  229  ;  (p)  See    Walker    v.    Wetherell 

Be  Allan,  Havelock  v.  Havelock,  (1801),  6  Ves.  473. 

swpra ;     Be    Oolgan    (1881),    19  (q)  Swinnock  v.   Crisp  (1681), 

Ch.     D.     305;      Be     Thatcher's  'Fieem.  78  ;  Boyd  v.  Boyd  (1861), 

Trusts  (1884),  26  Ch.  D.  426.  L.  R.  4  Eq.  305  ;    Boper-Curzon 
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Art.  56. 


Seeus  where 
infant  only 
contingently 
entitled. 


But  here,  again  (in  the  absence  of  express  power),  he  would 
be  undertaking  an  unnecessary  risk  in  acting  without  the 
sanction  of  the  court. 

But  where,  by  making  an  advancement,  the  trustee  would 
injure  the  contingent  rights  of  another  beneficiary,  he  will 
do  it  at  his  peril  as  against  the  latter  (r).  For  instance, 
where  £100  was  bequeathed  upon  trust  to  apply  the  income 
towards  the  maintenance  and  education  of  A.  during  his 
minority,  and  upon  trust  to  pay  the  corpus  to  him  on  attain- 
ing twenty-one,  but  in  case  of  his  dying  before  that  age, 
upon  trust  for  X.,  it  was  held  that,  as  against  X.,  the  trustees 
had  no  authority  to  advance  part  of  the  capital  to  A.,  who 
died  before  attaining  his  majority  (s). 


No  power 
to  interfere 
with  legal 
remainders. 


Paragraph  (2). 

For  illustrations  of  the  principle  that  a  trustee  must  not 
exercise  his  powers  so  as  to  unduly  benefit  one  beneficiary 
at  the  expense  of  others,  the  reader  is  referred  to  Article  43, 
p.   222,   supra. 

With  regard  to  the  principle  that  the  court  in  general 
cannot  interfere  with  legal  interests,  it  is  apprehended  that 
a  trustee  for  another  for  life  only  (the  trustee  merely  taking 
an  estate  pur  autre  vie)  would  not  be  justified,  without  the 
consent  of  the  legal  remainderman,  in  cutting  timber  which 
had  arrived  at  maturity.  For,  not  being  the  trustee  for 
the  remainderman,  he  could  not  do  acts  for  the  benefit 
of  the  estate  generally  which  would  be  in  derogation  of  the 
latter's  legal  rights  (i). 

On  the  same  principle,  it  would  seem  that  although, 
where  the  whole  legal  estate  is  vested  in  trustees,  the  court 
can  authorise  them  to  mortgage  the  trust  property  for  the 
purpose  of  raising  money  to  carry  out  necessary  repairs  (w), 
yet,  on  the  other  hand,  where  the  legal  estate  is  not  in  the 
trustees,  but  in  an  infant  tenant  for  life,  the  court  has  no 
jurisdiction  to  do  so(a;). 


V.  Eoper-Ourzon  (1871),  L.  K. 
11  Eq.  452. 

(r)  Worthington  v.  M'Oraer 
(1856),  23  Beav.  81  ;  Be  Breeds' 
Will  (1875),  1  Ch.  D.  226. 

(s)  Lee  V.  Brown  (1798),  4  Ves. 
362. 

(t)  See  and  consider  Seagram 
r.  KnigU  (1867),  L.   R.   2  Ch. 


628,  and  compare  it  with  Waldo 
V.  Waldo  (1835),  7  Sim.  261,  and 
Gent  V.  Harrison  (1859),  Johns. 
517. 

(u)  Be  JacTcson,  JacTcson  v. 
Talbot  (1882),  21  Ch.  D.  786. 

(x)  Jesse  V.  Lloyd  (1883),  48 
L.  T.  656. 
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Art.  67. — I'ower  of  Trustees  to  sell  or  mortgage  the  Trust       Art.  57. 
Property. 

(1)  A  trustee  can  neither  sell,  mortgage,  exchange, 
or  partition  the  trust  property,  except — 

(a)  under  a  direction  or  authority  in  the  settlement 

itself,    which    may    be    either    expressed    or 
implied ;  or 

(b)  under  some  statutory  authority. 

(2)  Where  there  is  a  mere  power  (as  distinguished 
from  an  imperative  trust)  to  sell  settled  land,  the  trustees 
cannot  during  the  existence  of  a  life  tenancy  sell  without 
the  consent  of  the  tenant  for  life  (y). 

Pakagkaph  (1). 

Where  property,  whether    real    or    personal,  is   vested  in  Trustees'  first 

trustees  in  trust  for  another  or  for  others,  either  as  co-owners  ^^^^  '^ '°, 

'  preserve  tne 

or   successively,  their   duty   is   'prima  facie    to   preserve   the  trust 

property  in   specie   for  the  benefit  of  all  parties  interested.  notTo^seiut 

Therefore,  in  the  absence  of  any  direction  or  power  to  the 

contrary,  they  must   neither   sell,  exchange,   partition,    nor 

mortgage  it.     Mr.  Cyprian  Williams,  in  his  work  on  Vendors 

and   Purchasers  {£),   says   that   "  To   enable   trustees   to   sell  Where  trust 

lands  (a)  without  the  concurrence  of  their  cestuis  que  trusts  an  sell"irmustbe 

express  power  to  that  effect  must  be  inserted  in  the  instrument  exercised 

creating  the  trust,  or  the  lands  must  be  vested  in  them  ui:)on  a  conformity 

special  trust  for  sale.     When  such  powers  of,  or  trusts  for,  sale  Y'*^,''^ 

are  created  they  must  be  carried  out  in  all  respects  according 

to  the  intention  of  their  creator  ;  they  must  not,  for  example,  be 

exercised  before  the  time  at  which  it  has  been  declared  that 

they  shall  arise  (&).     Thus  where  lands  are  vested  in  trustees 

on  trust  for  one  for  life,  and  after  his  death  on  trust  for  sale  or 

on  trust  for  others  with  power  of  sale,  the  trust  for  or  power  of 

sale  cannot  be  validly  exercised  in  the  lifetime  of  the  tenant 

for  life — not  even  with  his  consent  (c)  and  concurrence,  nor  by 

order  of  the  court "  (d). 

(y)  Settled    Land    Act,    1882  (1845),  8  Beav.  233. 

(45  &  46  Vict.  c.  38),  s.  56.  (c)  Want  v.  Stallibrass  (1873), 

(2)  Page  268.  L.  K.  8  Ex.  175  ;  Be  Bryant  and 

(a)  As  to  partition  or  exchange,  Barningham's     Contract    (1890), 

see  ib.,  p.  267  ;   and  M'Queen  v.  44    Ch.    D.    218  ;     Be    Head's 

Farquhar  (1805),    11   Ves.   467  ;  Trustees  and  Macdonald  (1890), 

Brassey   v.    Chalmers    (1853),    4  45  Ch.  D.  310. 

De  G.  M.  &  G.  528.  (d)  Want  v.  Stallibrass,  supra. 

(6)  See    Johnstone    v.    Bdber 


details. 
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The  Administeation  op  a  Tbust. 


Art.  57. 

Power  to  sell, 
etc.,  may  be 
implied. 


The  above  observations  of  Mr.  Williams  need,  however, 
some  qualification,  viz.,  that  the  power  or  direction  need  not 
be  expressed  directly,  but  may  be  inferred  from  other  directions 
which  logically  import  a  direction  or  power  to  sell,  and  also 
that  under  divers  statutes  trustees  are  empowered  to  sell  in 
particular  cases.  Speaking  generally,  however,  a  trustee  can 
neither  sell  nor  mortgage  either  trust  land  or  trust  chattels 
except  under  some  power  derived  from  the  trust  instrument  or 
fi'om  some  Act  of  Parliament. 


Implied 
powers  o£ 
sale. 


Under  rule 
in  Howe  v. 
Lord  DaH- 
inoutli. 


Paeagraph  (1)  (a). 

Express  trusts  and  powers  to  sell  need  no  further  comment, 
but  implied  powers  or  trusts  need  some  further  consideration. 
Thus,  where  a  testator  devised  his  real  and  personal  estate  to 
his  wife  "  absolutely  and  at  her  own  disposal  for  the 
maintenance  of  herself  and  bringing  up  of  my  children,"  Lord 
Langdalb  held  that  although  the  widow  took  as  trustee  for 
herself  and  children,  yet,  as  the  property  was  to  be  held  by  her 
"  absolutely  and  at  her  own  disposal "  for  that  purpose,  there 
was  an  implied  power  to  sell  and  give  a  good  receipt  for  the 
purchase-money  (r). 

The  above  case  may  no  doubt  be  open  to  the  observation 
that  on  the  true  construction  of  the  will  there  was  an  express 
power  of  sale  merely  badly  worded.  But  the  same  remark  is 
inapplicable  to  the  case  of  a  trust  of  residuary  personal  estate 
settled  on  persons  in  succession  (including  leasehold  lands) 
where  (as  we  have  already  seen  (/)),  the  trustee  is  (in  the 
absence  of  contrary  intention)  bound  to  sell  such  parts  of  it  as 
are  not  invested  on  trust  securities.  There  is  an  implied 
direction  to  do  this  inferred  from  the  facts  (1)  that  the 
property  is  not  given  specifically  and  (2)  that  unless  converted 
and  invested  on  trust  securities  the  value  of  the  corpus  would 
not  be  preserved.  But  where  specified  chattels  or  leaseholds 
are  made  the  subject  of  a  trust  there  is  no  such  implication  (/), 
and  an  ultimate  direction  to  "  divide "  the  trust  property 
among  individuals  or  a  class  does  not  of  itself  imply  a  power 
to  sell  for  convenience  of  division  (f/).  But  where  the  purposes 
of  a  will  could  not  be  effected  without  a  conversion  of  the 
whole  estate,  a  direction  "  to  pay  and  divide  "  was  held  to 
imply  a  trust  for  sale  (/i). 


(e)  Wood\.Bichardson{\ii4Si), 
4  Beav.  174. 

(/)  Art.  44,  p.  228,  swpm. 

(g)  Corwick  v.   Pearce  (1848), 


7  Hare,  477  ;   Be  Winth,  Tucker 
Y.  Wintle,  [1896]  2  Ch.  711. 

(A)  Mower   v.    Orr    (1849),    7 
Hare,  473. 
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On  the  other  hand,  a  power  of  sale  and  exchange  imphedly      Art.  57. 
authorises  a  partition  (i) ;  but  not  a  power  of  sale  alone,  nor  a  Powers  of 
power  of  exchange  alone  (k).     It  is  conceived,  however,  that  sale  and 
where  trustees  have  both  a  power  to  sell  and  a  power  to  invest  authorise  a 
in  the  purchase  of  real  estate,  a  partition  or  exchange  may  be  partition. 
effected  by  way  of  cross  sales  (1). 

With  regard  to  mortgages,  the  general  rule  is,  clearly,  that  in  wliat  cases 
apart  from  authority  in  the  settlement,  trustees  have  no  power  po^'f'^  ^° 

^  •'  ■■■  mortgage 

to  mortgage  or  pledge  the  trust  property,  however  desirable  it  is  implied, 
may  be  to  raise  money  for  the  general  purposes  of  the  trust. 
Nor  does  an  express  trust  to  sell  impliedly  confer  on  them  any 
power  to  mortgage — indeed  the  inference  is  the  other  way  {m). 

On  the  other  hand,  it  would  seem  that  a  mere  power  to  sell 
may  impliedly  authorise  a  mortgage,  instead  of  a  sale,  if  the 
power  to  sell  is  merely  for  the  purpose  of  raising  a  sum  of 
money  charged  on  the  property  (n).  In  Be  Bellinger,  Durell  v. 
Bellinger  (o),  Kbkbwich,  J.,  held  that  a  power  to  make  outlays 
in  repairs  or  improvements  out  of  income  or  capital,  impliedly 
authorised  trustees  to  mortgage  the  property  for  that  purpose. 

A  direction  to  raise  a  gross  sum,  impliedly  authorises  a 
mortgage,  even  although  the  rents  and  profits  are  alone 
specified  (p) ;  but  secus  where  the  power  is  to  raise  the  sum 
out  of  annual  rents  and  profits  with  power  to  mortgage  in  case 
the  necessary  sum  cannot  he  so  raised  (g).  Where  the  trustees 
have  power  to  raise  out  of  rents  and  profits  or  by  mortgage,  the 
court  (if  the  trustees  ask  it  to  exercise  the  discretion  for  theni) 
will  so  raise  the  amount  as  to  throw  the  burden  on  the 
beneficiaries  in  proportion  to  their  respective  interests  in  the 
property  (?■).  So  the  arrears  of  a  rent-charge  may  in  the 
discretion  of  the  court  be  raised  by  mortgage  of  the  fee  where 
the  estate  and  the  burden  of  the  charge  are  in  the  same  hands, 
notwithstanding  the  existence  of  a  right  to  recover  by  distress 

(i)  Be  Frith  and  Osborne  (1816),  1  Beav.  390. 

3Ch.  D.618.     Where  there  is  no  (n)  Ball  v.   Harris   (1839),   4 

express  or  implied  power  it  can  Myl.  &  Cr.  at  p.  267,  explained 

only  be  done  either  by  a  partition  by     Lord     St.     Leonards     in 

action,  or  by  the  Board  of  Agri-  StrougMll   v.    Anstey    (1852),    1 

culture  and  Fisheries.  De  Gr.  M.  &  G.  635. 

(fc)   See  M'Queen  v.  Farquhar  (o)  [1898]  2  Ch.  534. 

(1805),  11  Ves.  467;  AU.-Oen.Y.  (p)  Per  Lord   Eldon,   Bootle 

Hamilton  (1816),   1  Madd.  214;  v.   Blundell   (1815),    1   Mer.,    at 

and  judgment  of  JessEL,  M.R.,  p.  233  ;    Countess  of  Shrewsbury 

in  Be  Frith  and  Osborne,  supra.  v.    Earl   of   Shrewsbury    (1790), 

(?)  Sug.  on  Pow.  858.  1  Ves.  Jun.  227. 

(to)  See    Walher    v.    Southall  (g)  Solley  v.  Wood  (1861),  29 

(1887),  56  L.  T.  882;   Devaynes  Beav.  482. 

V.  Eo6m«OM  (1857),  24  Beav.  86  ;  (r)  Jones   v.   Jones   (1846),    5 

and  Haldenby  V.  Spofforth  {1SS9),  Hare,  440;    Ainslie  v.  Harcourt 
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statutory 
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selling  and 
mortgaging. 

Under  Lands 
Clauses  Acts. 


and  entry  (s).     But  this  is  not  so  where  there  is  a  term  of 
years  for  securing  it  (t). 

Where  trustees  are  empowered  to  mortgage,  they  have  an 
implied  power  to  raise  the  incidental  costs  by  mortgage  of  the 
same  property  (if). 

Paragraph  (1)  (b). 

The  general  incapacity  of  trustees  to  sell  or  mortgage  the 
trust  property,  unless  empowered  by  their  trust  to  do  so,  has 
been  modified  in  several  instances  by  Parliament. 

Section  7  of  the  Lands  Clauses  Consolidation  Act,  1845, 
empowers  (inter  alios)  trustees,  to  sell  by  agreement,  lands 
vested  in  them  which  are  required  by  bodies  empowered  to 
acquire  such  lands  by  a  statute  incorporating  the  Act.  This 
section,  however,  does  not  apply  to  bare  trustees,  e.g.,  a  trustee 
for  a  married  woman  who  is  not  restrained  from,  antici- 
pation (w) ;  for  if  the  cestui  que  trust  is  sui  juris,  and  the  trustee 
is  the  mere  holder  of  the  bare  legal  estate  for  him,  he,  and  not 
the  trustee,  is  the  proper  person  to  have  the  conduct  of  the 
negotiation  (x),  the  trustee  of  course  joining  in  the  conveyance 
to  convey  the  legal  estate  (y).  Sales  under  this  Act  may  be 
either  for  a  gross  sum  or  a  perpetual  rent-charge  (z).  But  in 
either  case,  where  a  trustee  is  selling  under  the  statutory 
power,  the  consideration  must  not  be  less  than  the  amount 
fixed  by  two  surveyors  under  s.  9 — one  appointed  by  either 
party — or  the  umpire  of  such  surveyors  ;  and  if  it  be  a  gross 
sum  exceeding  £200,  it  must  be  paid  into  court  and  not  to 
the  trustees  (a).  The  price  may  be  agreed  on,  subject  to 
subsequent  confirmation  by  the  surveyors  or  their  umpire. 
It  would  serve  no  good  purpose  to  enlarge  on  sales  under 
this  Act  in  this  work,  as  it  is  an  exceptional  matter  which  is 
more  appropriately  discussed  in  treatises  on  the  Act  itself. 


(1860),  28  Beav.  313;  Bedman 
V.  Bymer  (1891),  65  L.  T.  270. 

(s)  Gupit  V.  Jackson  (1824), 
13  Pr.  721  ;  PMlipps  v.  Philipps 
(1844),  8  Beav.  193;  WhiU  v. 
James  (No.  2)  (1858),  26  Beav. 
191  ;  Horton  v.  Hall  (1874), 
L.  E.  17Eq.437;  Taylor  v.  Taylor 
(1874),  L.  K.  17  Eq.  324;  Scottish 
Widows  Fimd  v.  Craig  (1882),  20 
Ch.  D.  208 ;  Be  Tucker,  Tucker  v. 
Tucker,  [1893]  2  Ch.  323. 

(t)  Blackburne  v.  Eope- 
mwardes,  [1901]  1  Ch.  419. 

(u)  Armstrong  v.  Armstrong 
(1874),  L.  E.  18  Eq.  541. 

{w)  Peters  v.  Lewes  and  East 


Qrinstead  Bail.  Go.  (1881),  18 
Ch.  D.  429. 

(x)  Be  Pigott  and  The  Great 
Western  Bail.  Go.  (1881),  18 
Ch.  D.  at  p.  149. 

(y)  Lippineott  v.  Smyth  (1860), 
29  L.  J.  Ch.  520. 

(«)  23  &  24  Vict.  c.  106,  ss.  1 
and  2. 

(a)  8  &  9  Vict.  c.  18,  s.  69. 
Where  it  is  less  than  £200  and 
more  than  £20,  it  can  either  be 
paid  into  court  or  to  two 
trustees  nominated  by  the  parties 
entitled  to  the  rents  (s.  71),  and 
if  it  does  not  exceed  £20,  to  the 
selling  trustees. 
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Prior  to    1859,  where  a  testator  had  charged  his  lands  with      Art.  57. 

the  payment  of  debts  or  legacies,  but  had  omitted  to  provide         

any  means  of  raising  the  charge  by  sale  or  mortgage,  nothing  ^t°i!eonards' 

less  than  a  suit  in  Chancery  for  the  general  administration  of  Act,  1859. 

his  estate  would  meet  the  case.     To  obviate  this,   Lord  St. 

Leonards'  Act,  1859  (&),  conferred  on  devisees  in  trust  to  whom 

a  testator  dying  after  August  13th,  1859  should  devise  real 

estate  for  the  whole  of  his  estate  or  interest  therein  charged 

with  payment  of  debts  or  legacies,  a  power  to  raise  the  same 

by  sale  or  mortgage  (c).     This  Act  has  been  largely  superseded 

by  the  Land  Transfer  Act,  1897,  which  vests  all  the  freeholds  of 

a  deceased  person  in  his  personal  representatives,  with  full 

powers  of  sale  or  mortgage.     But  as  the  Act  of  1897  does  not 

apply  to  copyholds  of  which  the  deceased  person  was  tenant 

on    the    court     rolls    (although    it     does    apply    to   merely 

equitable  interests  in  copyholds).  Lord  St.  Leonards'  Act  is 

still  occasionally  used  for  the  purpose  of  raising,  by  sale  or 

mortgage,    debts    or    legacies    charged    on    copyholds,    and 

therefore  demands  some  notice. 

Under  this  Act,  if  the  estate  be  charged  with  debts  or  legacies 
or  both,  generally,  a  purchaser  or  mortgagee  is  not  bound  to 
demand  proof  that  there  are  any  unpaid  debts  or  legacies,  nor 
to  see  to  the  application  of  the  purchase-money  or  loan  (d) ; 
but  it  is  otherwise  where  the  charge  is  of  a  specified  debt  or  a 
specified  legacy  (e).  This  exemption  from  inquiry  extends 
for  a  period  of  twenty  years  after  the  testator's  decease ;  but 
after  that,  a  purchaser  or  mortgagee  from  trustees  (/)  (herein 
differing  from  a  purchaser  or  mortgagee  of  leaseholds  from  an 
executor  (g) )  must  make  reasonable  inquiry  as  to  the  existence 
of  unpaid  debts  or  legacies.  It  would  seem  that  in  all  cases 
the  trustees  or  personal  representative  must  sell  and  convey 
as  such  to  give  a  good  title  under  the  Act  (h). 

It  is  apprehended   that  trustees   to  whom   copyholds   are  whether 
devised  cannot,  by  virtue  of  this  Act,  present  a  purchaser  for  trustees  or 

.         6X6Cutors 

admission  without  either  being  admitted  themselves  or  allowing  selling  oopy- 

thecustomaryheir  to  take  admission.     It  is  not  like  a  common  holds  under 

■'  Lord  St. 

(6)  22  &  23  Vict.  c.  35,  ss.  14  Peacoelc     (1844),     1     Ph.     717;  Leonards' Act 

and  15.  Bobinson   v.    Lowater    (1854),    5  can  present 

(c)  The  Act  also  provides  by  De  G.  M.  &  G-.  272.  purchaser  for 
s.  16  that  if  there  be  no  devise  of          (e)  Elliot  v.  Merriman  (1734),  admission. 
his  whole  estate  to  trustees,  the  Barn.  Ch.  78. 

power  may  be  exercised  by  his  {f)Be  Tanqueray-Willaumeand 

executors,  but  this  is  beyond  the  Landau  (1882),  20  Ch.  D.  465. 

scope  of  the  present  work.  (g)  Be  Whistler  (1887),  35  Ch. 

(d)  Stroughill  Y.  Anstey  (1852),  D.   561;    Be   Venn  and  Furze's 
1  De  G.  M.  &  G.   635  ;   and  see  Contract,  [1894]  2  Ch.  101. 
Johnson    v.    Kennett    (1835),    3  {h  See  Solomon  r.Attenborough 
MyL    &     K.     624        Forbes    v.  (1912),  106  L.  T.  87. 
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law  power,  where  a  testator  devises  his  copyholds  to  such  uses 
as  his  executors  may  appoint  by  way  of  sale.  Under  such 
powers  the  purchaser  is  regarded  as  the  devisee ;  but  it  seems 
impossible  to  say  that  a  statutory  power  of  sale  given  to  a 
devisee  in  trust  stands  on  the  same  plane.  The  case  where 
there  is  no  devise  of  the  copyholds,  and  the  statutory  power 
is  exercisable  by  the  executors  is  more  difficult,  as  they 
certainly  take  no  estate,  and  without  an  administration  action 
cannot  compel  the  customary  heir  to  be  admitted  for  the  purpose 
of  surrendering  to  the  use  of  a  purchaser.  The  present  writer 
is  not  aware  of  any  case  in  which  this  point  has  been  raised, 
and  it  scarcely  falls  within  the  limits  of  this  treatise. 

The  Succession  Duty  Act  (i),  s.  44,  authorises  trustees  to 
raise  the  duty  "  at  interest  on  the  security  of  "  the  property, 
with  power  to  give  effectual  discharges  ;  and  such  securities 
have  priority  over  any  charge  or  incumbrance  created  by  the 
successor. 

By  s.  9  (5)  of  the  Finance  Act,  1894(/(;),  a  person  authorised 
or  required  to  pay  estate  duty  (which  seems  to  include  settle- 
ment estate  duty  (I) )  has  power,  whether  the  property  is 
or  is  not  vested  in  him,  to  raise  the  amount  of  such  duty, 
and  any  interest  and  expenses  properly  incurred  by  him  in 
respect  thereof,  by  the  sale  or  mortgage  of  or  a  terminable 
charge  on  the  property.  This  section  of  course  embraces 
trustees  by  whom  such  duty  is  payable.  The  Act  (sub-s.  7) 
also  authorises  trustees  to  pay  the  duty  out  of  any  money 
arising  from  the  sale  of  property,  or  held  upon  trust  to  lay  it 
out  under  the  settlement ;  and  also  authorises  Settled  Land 
Act  trustees  to  pa.j  it  out  of  capital  money  in  their  hands. 

By  s.  19,  sub-s.  2,  of  the  Trustee  Act,  1898  (m),  it  is  provided 
that  where  money  is  required  to  pay  for  the  renewal  of  renew- 
able leases,  and  the  trustees  have  not  sufficient  money  in 
hand  for  the  purpose,  they  may  raise  it  by  mortgage  of  the 
property  to  be  comprised  in  the  renewed  leases,  or  of  any 
other  property  subject  to  the  same  trusts.  This  sub-section 
is  printed  in  full  and  commented  upon  supra,  p.  256. 

Lastly,  trustees  for  purposes  of  the  Settled  Land  Acts  may, 
on  behalf  of  an  infant  who  is  tenant  for  life,  or  would  be  if  he 
were  of  full  age,  or  would  have  the  powers  of  a  tenant  for  life 
under  s.  58  of  the  Settled  Land  Act,  1882,  exercise,  on  his  behalf, 
all  the  powers  of  selling,  partitioning,  exchanging,  leasing,  and 
mortgaging  conferred  on  tenants  for  life  by  that  Act.     It  is 


{i)  16  &  17  Vict.  c.  51. 
(h)  57  &  58  Vict.  c.  30. 
(l)  See  Be  Leveridge,  Spain  v. 


Lejoindre,  [1901]  2  Ch.  830. 
(m)  56  &  57  Vict.  c.  53. 
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apprehended  that  this  would  also  apply  where  under  a  settle-  Art.  57. 
ment  the  infant  is  owner  in  fee,  provided  the  trustees  of  the 
settlement  have  been  expressly  appointed  as  trustees  for  the 
purposes  of  the  Settled  Land  Acts  or  have  an  express  power 
of  sale  during  the  minority  of  the  infant.  Otherwise  an 
application  would  have  to  be  made  to  the  court  under  s.  60 
to  appoint  some  person  ad  hoc. 

On  the  other  hand,  the  fact  that  trustees  are  trustees  of  an 
estate  ^iM'  autre  vie  does  not  give  them  the  powers  of  sale,  etc., 
conferred  on  tenants  for  the  life  of  another  by  s.  58  (1)  (v.)  of 
the  Settled  Land  Act,  1882,  that  Act  only  relating  to  beneficial 
owners  (?i). 

By  s.  10  of  the  Conveyancing  Act,  1911  (1  &  2  Geo.  V.,  c.  37),  Under  s.  lo 
it  is  enacted  that  where  a  settlement  within  the  meaning  of  the  °^  Convey- 

°  ancing  Act, 

63rd  section  of  the  Settled  Land  Act,  1882,  or  other  settlement  i9ii. 
of  property  as  personal  estate  contains  a  power  to  invest  money 
in  the  purchase  of  land,  such  land  shall,  unless  the  settlement 
otherwise  provides,  be  held  by  the  trustees  on  trust  for  sale, 
with  power  to  postpone  the  sale  ;  and  the  net  rents  and  profits 
until  sale,  after  keeping  down  costs  of  repairs  and  insurance 
and  other  outgoings,  shall  be  paid  or  applied  in  like  manner 
as  the  income  of  investments  representing  the  purchase-money 
would  be  payable  or  applicable  if  a  sale  had  been  made  and 
the  proceeds  had  been  duly  invested  in  personal  estate.  This, 
however,  only  applies  to  settlements  coming  into  operation 
after  1911. 

The  same  Act  (s.  9)  also  expressly  directs  trustees  of  funds  Foreclosed 
which  have  been  invested  on  mortgage  of  lands,  the  equity  of  ^"^^ffif^^ 
redemption  of  which  has  in  any  way  become  barred,  to  hold  trust  funds 
such  lands  in  trust  for  sale ;  but  this  appears  to  be  merely  ^^'^s'^^d. 
declaratory  of  the  pre-existing  law  of  the  court. 


Art.  58. — Power  of  Trustees  in  relation  to  the  Conduct  oj 

Sales. 

(1)  Where  a  trust  for  sale  is  vested  in  trustees  they 
may  carry  out  the  sale  as  foUovt^s  : 

(a)  In  such  manner,  and  either  alone  or  jointly  with 
any  adjoining  or  any  co-owner,  as  (having 
regard  to  all  the  surrounding  circumstances) 
may  be  reasonable  and  for  the  probable  benefit 

(n)  Be  Jemmett  amd  Quests  Contract,  [1907]  1  Ch.  629. 
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Art^8.  of  the  beneficiaries  (o).     But,  unless  the  trust 

was  created  by  a  settlement  coming  into 
operation  after  August  27th,  1860  (p),  they 
cannot  buy  in  the  property  at  an  auction  (q), 
or,  scnihlc,  rescind  a  contract  for  sale.  They 
may  accept  a  cheque  for  the  deposit  (r). 

(b)  If  the  settlement  first  came  into  operation  after 

the  31st  of  December,  1883,  then  (unless 
expressly  forbidden)  they  may  sell  subject  to 
prior  charges  or  not,  and  may  concur  with  any 
other  person  in  selling,  without  the  necessity 
of  making  inquiries  as  to  whether  the  course 
adopted  is  the  best  (s). 

(c)  By  leave  of  the  court  (but  not  otherwise,  unless 

expressly  authorised)  they  may  sell  the  surface, 
reserving  the  minerals  with  incidental  powers 
of  working  the  same.  But  when  such  leave 
has  been  once  obtained  they  may  (unless  for- 
bidden by  the  settlement)  from  time  to  time 
dispose  of  surface  and  minerals  separately 
without  any  further  application  (t). 

(2)  Where  the  property  is  of  leasehold  tenure,  the 
sale  can  (if  several  properties  comprised  in  one  lease 
are  sold  in  lots)  be  made  by  way  of  underleases  {u)  at 
apportioned  rents. 

(3)  The  conditions  subject  to  which  the  sale  is 
made  should  not  be  unnecessarily  depreciatory  (x). 

(4)  A  trustee  who  is  either  a  vendor  or  a  purchaser 

(o)  See  He  Cooper  and  Allen  to  [1901]    2    Ch.    383  ;     affirmed, 

Earleoh's      Contract    (1876),      4  [1902]  W.  N.  147. 

Ch.  D.  802.  {x)  But  a  depreciatory  condi- 

(p)  Lord      Cranwortli's      Act  tion  does  not  now  avoid  the  sale 

(23  &  24  Vict.  c.  145),  ss.  1,  2,  unless  it  appears  that  the  price 

34.  was  thereby  rendered  inadequate, 

(g)  Taylor  v.    Tabrum  (1833),  nor  can  the  sale  be  impeached 

6    Sim.    281  ;     Ex   parte   Lewis  after  conveyance  on  that  ground 

(1819),  1  Gl.  &  J.  69.  unless  the  purchaser  and  trustee 

(r)  Farrer  v.    Lacy,   Hartland  were     acting    coLlusively ;      nor 

&  Co.  (1885),  31  Ch.  D.  42.  can  a  purchaser  now  make  any 

(s)  Trustee  Act,  1893  (56  &  57  objection  to  a  title  on  the  ground 

Vict.  c.  53),  s.  13  (1),  re-enacting  that    a    condition    of    sale    was 

Conveyancing  Act,  1881  (44  &  45  unnecessarily     restrictive.       See 

Vict.  o.  41),  s.  35.  Trustee  Act,  1893,  ss.  14,  15,  and 

(t)  Trustee  Act,  1893,  s.  44.  supra,  p.  264. 

(it)  Be   Walker  and   Oahshott, 


of  statute. 
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may  sell   or   buy  without  excluding   the   application     Art.  58. 
of    section    2   of    the    Vendor   and   Purchaser    Act, 
1874  iy). 

Parageaph  (1)  (a)  and  (b). 

For  an  example  of  the  law  relating  to  old  settlements,  the  Power  to 
case  of  Re  Cooper  and  Allen  to  Harlech's  Contract  (z)  may  be  ^^"  "^^faw 
cited.  The  question  in  that  case  was  whether  persons  who  independent 
were  mortgagees  of  a  life  estate,  and  also  mortgagees  (for  a 
different  sum)  of  the  reversion,  with  power  of  sale  under  both 
mortgages,  could  sell  the  fee  simple  in  possession.  The  late 
Sir  George  Jessbl,  M.E.,  in  giving  judgment,  said  :  "  First  of 
all,  on  principle,  what  is  the  duty  of  trustees  for  sale  ?  It  is 
their  duty  to  sell  the  estate  to  the  best  advantage  they  can, 
that  is,  in  the  manner  most  beneficial  to  the  cestuis  que  trusts. 
It  is,  further,  their  duty  to  take  care  to  receive  the  purchase- 
money,  and  to  invest  it  properly  according  to  the  trusts.  If, 
therefore,  the  sale  of  the  property  can  be  effected  at  a  higher 
price  by  joining  with  somebody  else,  so  far  from  that  being  a 
breach  of  that  principle,  they  are  only  carrying  out  their 
trusts,  and  performing  their  duty  in  so  obtaining  that  higher 
price.  .  .  .  Secondly,  it  is  their  duty,  as  I  have  already 
said,  to  receive  the  purchase-money.  If,  therefore,  they  do 
join  with  any  other  person,  whether  that  other  person  be  a 
trustee  himself  or  be  a  beneficial  owner,  they  must  take  care 
that  their  share  of  the  purchase-money  is  paid  to  them,  and 
the  purchaser  must  take  care  of  that  likewise,  because  he  can 
only  pay  trust  money  to  the  trustees.  Therefore,  where  they 
do  join  with  other  people,  the  purchase-money  must  be  so 
apportioned  before  the  completion  of  the  purchase,  and  must 
be  paid  by  the  purchaser  ;  the  apportioned  part  coming  to  the 
trustees  being  paid  to  them."  His  lordship  then  proceeded  to 
point  out  that  the  trustees  were  the  proper  persons  to  make 
the  apportionment,  and  that  unless  a  purchaser  has  notice 
that  the  apportionment  is  an  improper  one,  he  would  be  quite 
safe  in  accepting  the  trustees'  apj^ortionment.  He  then 
examined  the  cases  in  which  the  joinder  with  other  parties 
was  prima  facie  right,  and  those  in  which  it  required  evidence 
to  support  it;  pointing  out  that  in  the  case  of  adjacent 
properties,  as  a  general  rule,  trustees  should  not  agree  to  a 
joint  sale  without  some  evidence  of  its  desirability,  but  that  in 
the  case  of  trustees  entitled  only  to  a  limited  or  partial  estate 

(y)  Trustee  Act,  1893,  s.  14.  (z)  (1876)  4  Ch.  D.  802. 


844 
Art.  58. 


No  power 
formerly  to 
buy  in  at  a 
sale  by 
auction. 
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in  property,  it  is  obviously,  and  without  the  necessity  of  proof, 
for  the  benefit  of  the  estate  that  they  should  join  in  a  sale  of 
the  entire  fee  simple  with  the  other  parties  interested. 

As  an  instance  of  the  inability  of  trustees  under  old  settle- 
ments to  buy  in  the  property  at  an  auction  may  be  mentioned 
a  case  in  which  the  assignees  of  a  bankrupt  had  bought  in  two 
lots  of  the  bankruj)t's  property,  and,  upon  the  subsequent  sale 
of  the  two  lots,  had  gained  on  one  and  lost  on  the  other. 
It  was  held  by  Lord  Eldon,  that  the  original  buying  in  of  the 
two  lots  being  a  breach  of  trust,  the  assignees  were  liable  for 
the  loss  (if  any)  on  each  lot,  and  could  not  set  off  the  gain  on 
one  against  the  loss  on  the  other  (a).  But  it  is  conceived  that 
this  somewhat  harsh  decision  would  scarcely  be  followed  at 
the  present  day. 


Selling 
surface  and 
minerals 
separately. 


Pabageaph  (1)  (c). 

At  one  time  it  was  impossible  for  trustees,  in  the  absence  of 
express  power,  to  sell  surface  and  minerals  separately.  To 
remedy  this  the  Confirmation  of  Sales  Act  (b)  gave  the  court 
power  to  sanction  such  sales.  This  Act  was  repealed  by  the 
Trustee  Act,  1893  (c),  but  re-enacted  in  a  slightly  different 
form  by  s.  44  of  that  Act,  which,  as  amended  by  s.  3  of  the 
Trustee  Amendment  Act,  1894  (57  &  58  Vict.  c.  10),  is  in  the 
following  words  : — 

(1)  Where  a  trustee  or  other  person  (cZ)  is  for  the  time  being  authorised 
to  dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfran- 
chisement, the  High  Coui't  may  sanction  his  so  disposing  of  the 
land  with  an  exception  or  reservation  of  any  minerals,  and  with  or 
without  rights  and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  the  minerals,  .  .  .  with  or  without  the  said  rights  or 
powers,  separately  from  the  residue  of  the  land. 

(2)  Any  such  trustee  or  other  person,  with  the  said  sanction  previously 
obtained,  may,  unless  forbidden  by  the  instrument  creating  the  trust  or 
direction,  from  time  to  time,  without  any  further  application  to  the  Court, 
so  dispose  of  any  such  land  or  minerals. 

(3)  Nothing  in  this  section  shall  derogate  from  any  power  which  a 
tnistee  may  have  under  the  Settled  Land  Acts,  1882  to  1890,  or 
otherwise. 

It   will   be  perceived  that   this  enactment  does  not  apply 


{a)  Ex    parte    Lewis     (1819), 
1  Gl.  &  J.  69. 

(b)  25  &  26  Vict.  c.  108. 

(c)  56  &  57  Vict.  c.  53,  s.  51 
and  Schedule. 

(d)  This  (introduced  by  s.  3  of 
the    Trustee    Amendment   Act, 


1894)  extends  the  Act  to  mort- 
gagees with  power  of  sale :  see 
Be  Beaumont's  Mortgage  Trusts 
(1871),  L.  E.  12  Eq.  86;  Be  Wil- 
kinson's MoHgaged  Estates  (1872), 
L.  E.  13  Eq.  634;  Be  Hirst's 
Mortgage  (1890),  45  Ch.  D.  263. 
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to  leases  (c),  nor  presumably  to  mortgages  (where  a  mortgage      Art.  58. 
is  allowable).     Applications  under  the  section  are  made  by 
petition   in  the   Chancery  Division  (/),  and  the  cestuis   que 
trusts  in  the  jurisdiction  must  be  served  (g). 

Paragraph  (2). 

It  is  often  extremely  convenient  for  trustees  for  sale  of  lease-  Sale  of 
holds,  to  carry  out  the  sale  by  means  of  sub-leases.  For  ctn-ted^out  by 
instance,  where  several  houses  are  comprised  in  a  single  build-  underleases, 
ing  lease,  it  is  simpler  if  they  be  sold  separately  to  execute  a 
sub-demise  to  each  purchaser  for  the  residue  of  the  term  less 
one  day,  at  a  proportionate  part  of  the  entire  rent.  If  this  be 
not  done,  the  rent  would  have  to  be  apportioned,  and  if  the 
landlord  did  not  consent,  there  would  have  to  be  elaborate 
cross  covenants  and  powers  of  distress  and  entry  between  the 
several  jjurchasers  (/i).  However,  until  recently,  it  was  gene- 
rally considered  that,  notwithstanding  its  convenience,  this 
method  could  not  be  adopted  by  trustees  for  sale(i).  This 
view  has  now  been  reversed  by  the  case  of  Re  Judd  and 
Poland  and  Skelchcr's  Contract  {k),  where  the  Court  of 
Appeal,  overruling  Re  Walker  and  Oakshott's  Contract  (i)  on  this 
point,  held  that  the  device  was  quite  legitimate.  The  conditions 
of  sale,  however,  in  that  case  provided  that  if  all  the  lots  were 
sold,  the  whole  lease  should  be  assigned  to  the  purchaser  of  the 
largest  lot,  and  that  he  should  grant  the  sub-leases  to  the  other 
purchasers  ;  and  that  if  all  the  lots  were  not  sold,  the  sub-leases 
of  the  lots  sold  should  be  granted  by  the  vendors.  Thus,  if 
all  the  lots  were  sold,  the  trustees  would  have  got  rid  of  their 
liability  as  assigns  of  the  lease  as  completely  as  if  they  had 
conveyed  each  lot  to  the  purchaser  by  way  of  assignment ;  and 
if  all  the  lots  were  not  sold,  they  would  as  between  themselves 
and  the  lessor  be  in  no  worse  position  than  they  would  have  been 
in  if  they  had  assigned  the  sold  lots  instead  of  sub-demising 
them.  It  is  apprehended,  however,  that  trustees  for  sale  of 
leaseholds  would  not  be  justified  in  retaining  the  nominal  rever- 
sion permanently  and  granting  sub-leases  to  every  one  of  the 

(e)  Be     Newell    and    Nevill's  man  is  out  of  the  jurisdiction 

Contract,  [1900]  1  CIi.  90.     TMs  service  is  dispensed  with,  even 

case  was  overruled  by  Be  Glad-  if  he  is   known   to   object   {Be 

stone,    Gladstone    v.     Gladstone,  Skinner,  [1896]  W.  N.  68). 

[1900]  2  Ch.  101,  but  on  another  (h)  See  Be  Webb,  Still  v.  Webb, 

point.  [1897]  1  Ch.  144. 

if)  K.  S.  C,  Ord.  54b,  rr.  2,  3,  (i)  Be   Walker  and  Oakshott's 

and  4a.  Contract,     [1901]     2     Ch.     383, 

(g)  See   Be    Hardstaff,    [1899]  (affirmed,  [1902]  W.  N.  147). 

W.  N.  256.    Where  a  remainder-  (fc)  [1906]  1  Ch.  684. 
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Art.  58.  purchasers ;  for  that  would  leave  them  (as  privies  in  estate) 
liable  to  the  lessor  for  the  payment  of  the  entire  rent  and  for 
breaches  of  covenant  by  any  one  or  more  of  the  sub- 
lessees. As  pointed  out  by  Eomer,  L.J.,  the  sub-demises 
should  recite  the  contract /or  sale  and  the  condition  as  to  the 
form  of  carrying  it  out,  so  as  to  show  that  in  substance  it  was 
a  real  sale. 


Art.   59. — Poiuer  of  Trustees  to  give  Receipts. 

The  receipt  in  writing  of  any  trustee  for  any  money, 
securities,  or  other  personal  property  or  effects  payable, 
transferable,  or  deliverable  to  him  under  any  trust  or 
power,  will  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  mis- 
application thereof  (l). 

The  above  rule  is  comparatively  modern,  dating  only  from 
1881,  when  it  formed  s.  36  of  the  Conveyancing  Act  of  that 
year.  It  applies,  however,  quite  irrespective  of  the  date  of  the 
settlement,  and  consequently  no  questions  of  practical  interest 
can  arise  under  the  old  law,  which  is  therefore  omitted  in 
this  edition. 


Art.   60. — Poiver   to    Compound   and  to  Settle  Disputes. 

"(1)  An  executor  or  administrator  may  pay  or 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient "  («i). 

"  (2)  An  executor  or  administrator,  or  two  or  more 
trustees,  acting  together,  or  a  sole  acting  trustee  where 
by  the  instrument,  if  any,  creating  the  trust  a  sole 
trustee  is  authorised  to  execute  the  trusts  and  powers 
thereof,  may,  if  and  as  he  or  they  may  think  fit,  accept 
any  composition  or  any  security,  real  or  personal,  for 
any  debt  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  for  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to 

(I)  Trustee  Act,  1893  (56  &  57  (m)  Trustee     Act,      1893,     s. 

Vict.  c.  53),  s.  20.  21   (1). 
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arbitration,  or  otherwise  settle  any  debt,  account, 
claim,  or  thing  whatever  relating  to  the  testator's  or 
intestate's  estate  or  to  the  trust ;  and  for  any  of  those 
purposes  may  enter  into,  give,  execute,  and  do  such 
agreements,  instruments  of  composition  or  arrange- 
ment, releases,  and  other  things  as  to  him  or  them 
seem  expedient,  without  being  responsible  for  any  loss 
occasioned  by  any  act  or  thing  so  done  by  him  or  them 
in  good  faith  "  ("). 

"  (3)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument,  and  to  the  provisions 
therein  contained"  (o). 

The  above  article  constitutes  the  first  three  sub-sections 
of  s.  21  of  the  Trustee  Act,  1893,  which  is  merely  a  re- 
enactment  of  s.  37  of  the  Conveyancing  Act,  1881.  What 
the  effect  of  the  section  may  be  is  by  no  means  clear.  In  Re 
Owens,  Jones  v.  Owens  (j}),  the  late  Sir  Geohgb  Jbssel, 
M.E.,  intimated  that  the  probable  effect  of  it  was  to  "  revolu- 
tionise the  law  on  the  subject,"  and  to  make  the  question  in 
every  case  one  entirely  of  good  faith,  quite  apart  from  any 
question  of  prudence.  On  the  other  hand,  it  has  been  sug- 
gested that  the  section  is  merely  a  statutory  expression  of  the 
law  of  the  court  ((/),  with  this  important  difference,  that  it 
"  shifts  the  onus  of  proof,  where  any  particular  transaction  is 
impeached,  from  the  trustee  to  the'  cestui  que  trusts.  Formerly 
a  trustee  had  to  justify  his  action  in  compromising,  compound- 
ing, etc. ;  henceforth  the  dissatisfied  cestuis  que  trusts  must 
prove  impropriety  of  motive  "  (r).  However,  in  a  case  decided 
since  the  Act,  Lopes,  L.J.,  laid  it  down  broadly,  that  the  only 
excuse  for  not  taking  action  to  enforce  payment  of  a  debt  due 
to  the  trust  is  "  a  wellfounded  belief  on  the  trustee's  part, 
that  such  action  would  be  useless,  and  that  the  burden  of  proving 
the  grounds  of  suck  wellfounded  helirf  is  on  the  trustee "  (s). 
If  this  be  indeed  so,  it  is  difficult  to  give  any  meaning  whatever 

(«)  Trustee     Act,      1893,     s.  O^Ze  (1873),  L.  E.  8  Ch.  711 

21  (2).  (r)  Brett  and  Gierke's  Convey- 

(o)  Ibid.,  s.  21  (3).  ancing,  etc.,  Acts,  3rd  ed.,  159 

(p)  (1882)  47  L.  T.  61  ;    and  (s)  Be     Brogden,     Billing     v. 

see  p.  259,  supra.  Brogden  (1888),   38  Ch.  D.   546, 

iq)  Wiles    v.    Oresham   (1854),  574. 
5  De  G-.  M.  &  G.  770  ;   Ex  parte 
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Art.  60. 


Power  must 
be  exercised 
by  all  the 
trustees 
jointly. 


to  the  section  ;  but  it  is  only  fair  to  add  that  the  section  was 
not  drawn  to  the  attention  of  the  court  when  the  Lord  Justice 
made  the  above  observation,  and  that  very  probably  it  was  not 
applicable  to  that  case  (t). 

Although  the  wording  of  the  Act  is  open  to  criticism,  it 
must  (it  is  conceived)  be  construed  to  mean  that  the  power 
must  be  exercised  by  all  the  trustees  jointly,  and  can  only  be 
exercised  by  a  sole  trustee  in  cases  where  he  is  expressly 
authorised  to  execute  the  trusts  ;  and  that  it  cannot  be  con- 
strued (as  doubtfully  suggested  by  the  learned  authors  above 
quoted)  to  enable  any  two  of  a  greater  number  of  trustees  to 
compromise  or  compound  without  the  joinder  of  their  fellows. 
Nevertheless,  it  was  held  by  Kekbwich,  J.,  that  it  enabled 
trustees  to  enter  into  a  compromise  with  one  of  themselves  (w)- 


Art.     61. — Poiver     to    alloiv    Maintenance    to    Infants. 

(1)  Where  property  is  held  in  trust  for  an  infant  for 
hfe  or  for  any  greater  interest,  and  whether  absolutely  or 
contingently  on  his  attaining  the  age  of  tiventy-onc  years, 
or  on  the  occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may  make  an  allovs^ance  for  his 
maintenance,  education,  or  otherwise  for  his  benefit. 

(2)  This  power  is  discretionary,  but  is  exercisable 
notwithstanding  that  there  is  another  fund  applicable 
to  the  same  purpose,  or  some  person  bound  by  law  to 
provide  for  such  maintenance  and  education. 

(3)  The  trustees  may  pay  the  allowance  to  the 
guardian  or  parent  (v)  of  the  infant  instead  of 
expending  it  directly  themselves  (x) . 

(4)  The  balance  of  the  income  not  applied  for 
maintenance  must  be  accumulated  at  compound 
interest,  and  where  the  gift  is  contingent  the  accumu- 
lated fund  accrues  to  the  capital  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  that  capital. 


(t)  The  neglect  in  that  case 
took  place  before  the  Act  of  1881. 
Moreover  two  of  the  trustees 
were  also  executors  of  the  debtor 
and  personally  interested  in  his 
estate. 

{u)   Be   Houghton,    Hawley   v. 


Blake,  [1904]  1  Ch.  622 ;  but  see 
Be  Cordova  v.  Be  Cordova  (1879), 
4  App.  Cas.  692. 

(v)  Be  Cotton  (1875),  1  Ch.  D. 
232. 

(x)  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  43. 


PowEE  TO  Allow  Maintenance  to  Infants.  349 

with  liberty  for  the  trustees  to  apply  such  accumula-     Art.  61. 
tions  as  income. 

(5)  The  above  power  may  be  negatived  or  modified 
by  the  settlement. 

(6)  The  above  power  only  applies  to  a  contingent 
interest  : 

(a)  where  the  intermediate  income  goes  along  with 

the  corpus  (?/) ;  or 

(b)  in  case  of  portions  charged  on  land  {z). 

Paeagbaph  (1). 

It  will  be  perceived  that  this  statutory  power  is  confined  Examination 
to  cases  where  an  infant  is  entitled  either  statuiory 

(a)  for  life  ;  power  of 


maintenance. 


(b)  absolutely,  or  for  a  greater  interest  than  for  life ; 

(c)  contingently  on  attaining  twenty-one  or  on  the  occur- 

rence of  some  event  before  attaining  that  age. 
Consequently,  where  an  infant  is  only  contingently  entitled  on 
attaining  twenty -five  or  marrying  before  attaining  that  age,  no 
maintenance  can  be  allowed  (a).  This  is  often  a  source  of  great 
distress.  Jessbl,  M.E.,  got  over  the  difficulty  in  Re  Breeds' 
Will  (a)  by  utilising  a  power  of  advancement  in  the  testator's 
will,  which  permitted  advances  to  be  made  "  for  the  benefit  or 
advantage  "  of  his  children  ;  but  all  wills  do  not  contain  such 
powers.  In  cases  where  the  statutory  power  is  inapplicable, 
the  only  hope  is  to  apply  to  the  court,  which  will  generally 
sanction  maintenance  upon  a  policy  of  insurance  being  effected 
on  the  infant's  life  for  a  sum  sufficient  to  cover  the  allowance 
for  maintenance  the  premiums  on  the  policy  and  the  costs, 
the  policy  only  to  become  payable  if  the  infant  dies  before 
attaining  a  vested  interest. 

PaEAGBAPHS   (2)    AND   (3). 

The  power  being  discretionary,  the  court  will  not  interfere  statutory 
with  that  discretion  so  long  as  the  trustees  exercise  it  bond  maintenance 

iy)  Be  Dickson,  Hill  v.  Gramt  v.   Levett,   [1893]  3  Ch.    1  ;    Be  jfi^rpKnTiarv 

(1885),     29    Ch.     D.     331  ;      Be  Adams,  Adams  r.  Adams,  [1893]   "'^'-'^'^"''"a'^y- 

JudUn's  Trusts  (1884),  25  Ch.  D.  1  Ch.  329. 

743  ;   Be  George  (1877),  5  Ch.  D.  (a)  Be  Greaves'"  Settled  Estates, 

837  ;      Be     Collins,     Collins     v.  Jones  v.    Greaves,   [1900]   2   Ch. 

Collins  (1886),   32  Ch.   D.   229;  683. 

BeJeffery,  Burt  v.  Arnold,  [1891]  (a)  Be  Judkin's  Trusts  (1884), 

1    Ch.    671  ;     Be  Burton's   Will,  25  Ch.  D.  743  ;    Be  Breeds'  Will 

Banks  v.   Heaven,   [1892]  2  Ch.  (1875),  1  Ch.  D.  226. 
38  ;    Be  Humphreys,  Humphreys 
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Art.  61.  -fide  (b).  Nor,  where  there  are  two  funds  applicable,  will  the 
court  order  each  fund  to  contribute  pro  rata  (c).  But  the 
trustees  must  exercise  their  discretion,  and  not  blindly  pay,  nor 
(semble)  refuse  to  pay,  without  duly  considering  the  circum- 
stances (d).  And  it  is  apprehended  that  they  should  ask  the 
parent  or  guardian  for  some  sort  of  explanation  as  to  how  he 
intends  to  apply  the  sum  allowed,  although  they  are  not  bound 
to  see  that  he  so  applies  it. 

Paeagkaph  (4). 

Trust  of  The  words  of  the  Act  are  by  no  means  free  from  criticism 

accumulations  as  to  the  ultimate  ownership  of  the  accumulations,  which  (in 
the  words  of  the  Act)  are  to  be  held  "  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise  "  ;  i.e.,  they  are  to  form  capital  and  not 
income.  Eead  literally,  it  would  follow  that  where  a  testator 
leaves  property  in  trust  for  his  infant  daughter  for  life,  with 
remainder  to  her  children  (the  gift  of  income  to  the  daughter 
not  being  contingent,  but  immediate  and  vested),  the  Act  would 
give  all  accumulations  of  her  income  not  required  for  her 
maintenance  to  her  children  as  capital.  Such  a  construction  of 
the  Act  would  do  such  violence  to  the  words  of  the  will  (which 
gives  the  whole  of  the  income  to  her  from  the  testator's  death) 
that  it  has  been  held  that  the  gift  of  an  immediate  life  interest 
is  a  sufficient  expression  of  a  contrary  intention  to  take  the 
case  out  of  the  words  in  question  (e).  This  is  a  common-sense 
view  of  the  matter ;  but  the  Act  might  have  been  more  precise 
on  the  point. 

Where,  however,  the  gift  is  contingent  on  attaining  twenty- 
one,  and  the  infant  takes  only  a  life  interest,  the  words  in 
question  apply,  and  all  accumulations  of  income  during  infancy 
are  added  to  capital  (/).  For,  as  was  pointed  out  by  the  Court  of 
Appeal  in  the  very  instructive  case  of  Ee  Bowlhy,  Bowlhy  v. 
Bowlhy  (/),  it  does  not  follow  from  the  fact  that  a  contingent 
gift  carries  intermediate  income,  that  such  income  belongs  to  the 
first  person  who  acquires  a  beneficial  interest.    For  instance,  if 

(6)  Be  Bryant,  Bryant  v.  Rick-  L.J.,     Tie     Bowlhy,     Bowlhy    v. 

ley,  [1894]  1  Ch.  324  ;    and  see  Bowlhy,  [1904]  2  Ch.  at  p.  705  ; 

swpra,  p.  328,  et  seq.  Be  Wells,  Wells  v.  Wells  (1889), 

(c)  Smith  V.  Cock,  [1911]  A.  C.  43  Ch.  D.  281  ;  and  Be  Buckley's 
317.  Trusts  (1883),  22  Ch.  D.  583. 

(d)  Wilson  V.  Turner  (1883),  (/)  Be  Bowlhy,  Bowlhy  v. 
22  Ch.  D.  521.  Bowlhy,  [1904]  2  Ch.  685,  over- 

(e)  Be  Humphreys,  Humphreys  ruling  Be  Scott,   Scott  v.    Scott, 
V.  Levett,  [1893]  3  Ch.   1  ;    and  [1902]  1  Ch.  918,  on  this  point, 
see    per    Vaughan    Williams, 
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the  infant  in  such  a  case  dies,  the  balance  of  income  up  to  its  Art.  61. 
death  does  not  belong  to  its  personal  representative  (g).  In 
truth,  where  a  contingent  gift  carries  intermediate  income,  it 
is,  in  the  absence  of  intention  to  the  contrary,  regarded  as  an 
accretion  to  the  corpus  of  the  contingent  legacy ;  and  just  as 
an  infant  who  takes  absolutely  on  attaining  twenty-one  will 
not  get  the  accumulated  income  unless  he  attains  that  age,  so 
an  infant  who  only  takes  a  life  interest  on  attaining  twenty- 
one  will  only  take  the  interest  on  such  accumulations  as  from 
that  date. 

Paragraph  (5). 

This  requires  no  comment,  except  that  an  express  direction 
to  accumulate  the  income  during  the  infancy,  is  not  a  contrary 
intention  sufficient  of  itself  to  negative  the  statutory  power  (h). 

Paragraph  (6). 

Although  the  statute  allows  maintenance  out  of  the  income  statutory 
of  a  contingent  legacy  or  fund,  yet  if,  on  the  true  construction  power  not 
of  the  settlement,   that  income  is  payable  to  some  one  else  applicable. 
during  the  infancy,  and  is  not  to  be  accumulated  so  as  to 
pass  along  with  the  corpus  if  and  when  it  vests,  the  infant 
will  not  (with  the  exception  hereinafter  referred  to  of  portions 
charged  on  land)  be  entitled  to  be  maintained.     For  if  he  were, 
his  maintenance  would  come,  not  out  of  his  own  contingent 
property,  but  out  of  somebody  else's  income,  which  would  be 
manifestly  unjust.    Consequently,  the  first  question  which  the 
practitioner  has  to  solve  in  all  cases  of  maintenance  (except  as 
aforesaid),  is  whether  or  not  the  income  of  the  fund  will  go 
along  with  the  capital  if  and  when  the  latter  vests.     If  it  will, 
then  maintenance  may  be  safely  allowed.     If  it  will  not,  then 
maintenance  must  be  refused. 

The  question  is  not  so  much  a  question  of  law  as  one  of  the  Whether  the 
interpretation  of  the  settlement.     Still,  it  may  be  useful  to  sum  fnterm™Uate^^ 
up  the  decisions  so  far  as  they  afford  any  principle  or  rule  of  inoome  is  a 
construction.     It  would  seem,  then,  that  a  general  residuary  constructi'on 
but  contingent  bequest  of  personal  estate,  includes  the  inter- 
mediate income  (i);  that  a  similar  devise  of  real  estate  does 
not  (J);    but   that   a   blended   gift  of  both  real  and  personal 
estate  ^jj-ima/acic  includes  the  intermediate  income  of  hoth.{k). 

(g)  See  last  note.  (/)  Lord    Bective   v.    Hodgson 

(h)  lie  Thatcher's  Trusts (ISSi),  (1864),  12  W.  E.  625. 

26  Ch.  D.  426.  (fc)  Oenery  v.  Fitzgerald  (1S22), 

{i)  Be      Adams,      Adams      v.  Jao.  468  ;    Be  Dumble,  Williams 

Adams,  [1893]  1  Ch.  329.  v.    Murrell    (1883),    23    Ch.    D. 
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Art.  61. 


Portions 
charged  on 
land. 


Residuary 
gift  to 
infant. 


On  the  other  hand,  a  general  or  specific  legacy  or  devise  does 
not  carry  the  intermediate  income ;  unless  (1)  the  donor  stands 
in  loco  parentis  to  the  infant,  and  has  provided  no  other 
fund  for  maintenance  (Z) ;  (2)  the  income  is  expressly  or 
impliedly  (m)  to  be  applied  for  maintenance ;  or  (3)  the  gift  is 
expressly  or  impliedly  directed  to  be  at  once  set  apart  («). 

There  is,  however,  an  exception  to  the  general  rule  with 
regard  to  contingent  portions  charged  on  land.  Although  such 
gifts  do  not  vest  until  they  are  wanted,  viz.,  in  case  of  sons  at 
twenty-one,  or  in  case  of  daughters  at  twenty-one  or  marriage, 
and  do  not  carry  intermediate  income,  yet  an  infant  contin- 
gent portioner  is  entitled  to  such  a  rate  of  interest  or  allowance 
in  respect  of  his  or  her  portion  as  the  court  may  deem  necessary 
for  maintenance  (o). 

It  may  be  added,  that  a  gift  of  residue  to  an  infant  makes 
the  executor  a  trustee,  and  enables  him  to  allow  maintenance 
under  this  article  (p). 


Art.  62. — Poiver  of  Trustees  to  pay  to  Attorney  appointed 
by  Beneficiary. 

A  trustee  acting  or  paying  money,  in  good  faith  and 
-without  notice,  under  or  in  pursuance  of  any  power  of 
attorney,  is  not  Uable  by  reason  of  the  fact  that,  at  the 
time  of  the  payment  or  act,  the  person  who  gave  the 
power  of  attorney  was  dead  or  had  done  some  act  to 
avoid  the  power.  But  this  does  not  affect  the  right  of 
any  person  entitled  to  the  money  against  the  person  to 


360  ;  Be  Burton's  Will,  Banhs  v. 
Heaven,  [1892]  2  Ch.  38. 

(I)  Be  Moody,  Woodroffe  v. 
Moody,  [1895]  1  Ch.  101;  Be 
George  (1877),  5  Ch.  D.  837. 

(m)  See  Be  Ohurchill,  Hiscoch 
V.  Loder,  [1909]  2  Ch.  431,  where 
Wabkington,  J.,  implied  such 
an  intention  from  a  power  to 
apply  the  whole  or  any  part  of  a 
contingent  share  for  the  advance- 
ment or  otherwise  for  the  benefit 
of  the  infant.  See  also  Pett  v. 
Fellows  (1733),  1  Swans.  561,  n., 
and  Leslie  v.  Leslie  (1835),  LI.  & 
G.  temp.  Sugd.  1. 

(n)  Be  Clements,  Clements  v. 
Pearsall,  [1894]  1  Ch.  665;    Be 


Medlock,  Buffle  v.  Medloch 
(1886),  54  L.  T.  828;  as  to 
leaseholds.  Be  Woodin,  Woodin 
V.  Glass,  [1895]  2  Ch.  309.  See 
also  Be  Eolford,  Holford  v. 
Holford,  [1894]  3  Ch.  30  ;  Guthrie 
V.  Walrond  (1883),  22  Ch.  D. 
573  ;  and  Be  Adams,  Adams  v. 
Adams,  [1893]  1  Ch.  329. 

(o)  Per  Farwell,  J.  ;  Be 
Greaves'  Settled  Estates,  Jones  v. 
Greaves,  [1900]  2  Ch.  683. 

(p)  Be  Smith,  Henderson-Boe 
v.  HitcUns  (1889),  42  Ch.  D.  302. 
The  same  rule  applies  to  an 
administration  :  see  Be  Adams, 
Verrier  v.  Haskins  (1906),  51 
Sol.  J.  113. 
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whom  the  payment  is  made ;  and  the  person  so  entitled     Art.  62. 
has  the  same  remedy  against  the  person  to  whom  the 
payment  is  made  as  he  would  have  had  against  the 
trustee  (^). 

The  above  article,  although  restricted  in  terms  to  trustees, 
is  but  little  more  than  the  general  law  now  applicable  to  all 
persons  acting  upon  the  faith  of  a  power  of  attorney.  For 
s.  47  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
gives  protection  to  every  person  so  acting,  notwithstanding 
that  before  the  payment  or  act  the  donor  of  the  power  had 
died,  or  become  lunatic  or  of  unsound  mind,  or  bankrupt, 
or  had  revoked  the  power,  provided  the  fact  of  such  death, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  or  revocation 
was  not,  at  the  time  of  the  payment  or  act,  known  to  the 
person  making  or  doing  the  same. 


Art.    63. — Suspension   of  the    Trustee's   Poivers   by 
Administration  Action. 

(1)  Where  a  judgment  has  been  given  for  the  exe- 
cution of  the  trust  by  the  court,  or  (before  judgment) 
an  injunction  has  been  granted,  or  a  receiver  appointed, 
the  trustee  can  only  exercise  his  powers  with  the 
sanction  of  the  court  (r). 

(2)  But  although  its  sanction  must  be  obtained,  the 
court  will  not  interfere  with  a  discretion  reposed  in 
a  trustee  and  expressed  to  be  absolute  and  uncon- 
trollable, so  long  as  it  is  exercised  in  good  faith  (s). 

(3)  A  decree  for  administration  does  not  absolve  a 
trustee  from  the  performance  of  his  duties  (t). 

iq)  Trustee  Act,   1893,  s.   23,  administration   does   not    affect 

re-enacting  22  &  23  Vict.  o.  35,  the  trustee's  powers   (Berry   v. 

s.  26.  Gibbons  (1873),  L.  E.  8  Ch.  747). 

(r)  Mitelielson  y.  Piper  (1836),  (s)  Gisborne  r.  Oisborne  (187T) 

8  Sim.  64 ;    Shewen  v.   Vander-  2    App.     Cas.     300 ;      and    see 

^orsi  (1830),  2  Russ.  &  Myl.  75  ;  Illustrations,     Art.    56,     supra. 

Minors  v.  BaWsow  (1876),  1  App.  p.  328,  et  seq. 
Cas.  428  ;   Be  Gadd,  Eastwood  v.  («)  Garner  v.  Moore  (1855),  3 

Olarh    (1883),    23    Ch.    D.    134.  Drew.  277. 
The  mere  issue  of   a  writ  for 

T.  A  A 
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After 
judgment. 


Before 
judgment. 


Powers  of 
trustees  who 
have  paid 
money  into 
court. 


Illubtbations. 

Thus  a  trustee  cannot,  after  a  decree  in  an  administration 
suit,  prosecute  or  defend  legal  proceedings  (m),  nor  execute 
a  power  of  sale  (x),  nor  make  repairs  (y),  nor  invest  (z),  nor 
exercise  any  other  power,  without  applying  to  the  court  to 
sanction  his  doing  so.  However,  it  would  seem  that,  although 
a  trustee  may  be  personally  liable  for  acting  without  the 
consent  of  the  court  after  judgment  for  general  administra- 
tion, yet,  if  he  does  so  act,  he  will  be  able  to  confer  a  good 
title  on  parties  who  have  no  notice  of  the  judgment  with 
regard  to  personal  estate,  although  the  action  be  registered 
as  a  lis  pendens  (a).  It  is,  however,  submitted  that  this 
would  not  apply  to  real  estate  where  the  lis  pendens  is  duly 
registered. 

But  where  an  executor  or  administrator,  after  the  com- 
mencement of  a  creditor's  administration  action,  and  before 
judgment,  has  voluntarily  paid  any  creditor  in  full,  he  will 
be  held  to  have  made  a  good  payment,  and  will  be  allowed 
it  in  passing  his  accounts,  even  though  he  may  have  had 
notice  of  the  action  before  payment ;  and  it  is  apprehended 
the  same  principle  would  be  equally  applicable  to  trustees. 
To  prevent  such  payments  being  made  in  any  such  case,  the 
plaintiff  should,  immediately  upon  issuing  his  writ,  apply  for 
and  obtain  a  receiver  (b). 

It  may  be  conveniently  mentioned  here,  that  where 
trustees  have  paid  the  trust  fund  into  court  under  s.  42  of 
the  Trustee  Act,  1893  (which  re-enacts  the  Trustee  Belief 
Act),  they  can  no  longer  exercise  any  of  their  powers,  dis- 
cretionary or  otherwise.  For  the  payment  into  court  is,  in 
effect,  a  retirement  by  the  trustees  from  their  office,  and  a 
relinquishment  of  the  judgment  and  discretion  confided  to 
them  by  the  settlor  (c). 


(m)  Jones  T.  Powell  (1841),  4 
Beav.  96. 

(x)  Walker  Y.  Smallwood  {1168), 
Ambl.  676. 

(y)  Mitchelson  r.  Piper  (1836), 
8  Sim.  64. 

(z)  Bethell  v.  Abraham  (1873), 
L.  E.  17  Eq.  24. 

(a)  Berry  v.  Gibbons  (1873), 
L.  R.  8  Ch.  747. 

(6)  Be  Badcliffe,  European 
Assurance    Society    v.    Badcliffe 


(1878),  7Ch.D.  733;  and  see  also 
Be  Barrett,  Whitaher  v.  Barrett 
(1889),  43  Ch.  D.  70,  where  it 
was  held  that,  notwithstanding 
an  order  for  an  account,  an 
executrix  oonld  still  prefer  a 
creditor,  even  although  that 
creditor  was  herself  in  the 
character  of  trustee  of  a  settle- 
ment. 

(c)  Be       Nettlefold's        Trusts 
(1888),  59L.  T.  315. 
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Art.  64. — Poiver  of  a  Sole  Beneficiary  or  of  the 
Beneficiaries  collectively  to  extinguish  the  Trust. 

If  there  is  only  one  beneficiary,  or  if  there  are 
several  (whether  entitled  concurrently  or  successively), 
and  they  are  all  of  one  mind,  and  he  or  they  are  not 
under  any  disability  (a),  the  specific  performance  of 
the  trust  may  be  arrested,  and  the  trust  modified  or 
extinguished  by  them  without  reference  to  the  wishes 
of  the  settlor  or  the  trustees. 

Thus,  if  property  be  devised  unto  and  to  the  use  of  a  lUuetration 
trustee  in  fee  simple,  upon  trust  to  pay  testator's  debts,  and  g^^Te  trast 
subject  thereto,  upon  trust  for  testator's  widow  for  life,  and 
after  her  death  upon  trust  for  B.  absolutely;  B.,  on  the 
death  of  the  widow  and  after  payment  of  the  debts,  will  be 
entitled  to  call  upon  the  trustees  to  vest  the  property  abso- 
lutely in  him.  For  in  equity  B.  is  the  sole  and  absolute 
owner,  and  the  court  will  not  permit  a  person,  solely  and 
absolutely  entitled,  to  be  subjected  to  the  tutelage  or  inter- 
ference of  a  trustee.  The  court,  in  fact,  regards  a  trustee 
as  a  kind  of  intermediary  or  stakeholder,  whose  office  is  to 
hold  the  scales  evenly,  and  to  see  that  the  rights  of  several 
persons   are  mutually  respected.     But   where    there   is  only 

(a)  I.e.,  infants,  lunatics,  and  ooveries  Abolition  Act   (3   &   4 

married  women,  restrained  from  Will.  IV.,  c.  74),  and  MaKns'  Act 

anticipation.       If      a      married  (20  &  21  Vict.  c.  57).     Nor  musi 

woman,  who  is  not  so  restrained,  it   be   forgotten   that   the  latter 

is     yet     not     entitled     for     her  statute  does  not  enable  such  a 

separate  use  either  by  settlement  feme  covert  to  deal  with  future 

or  statute,  she  can  only  arrest  interests  in  personal  estate  oom- 

the   trust   subject   to   the   pro-  ing  to  her  under  her  marriage 

visions   of   the   Fines    and    Re-  settlement. 

A  a2 
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Art.  64. 


Illustration 
in  case  of  a 
special  trust 
where  parties 
Interested 
elect  to  stop 
it. 


one  person  interested,  and  that  person  is  sui  juris,  the 
trustee's  raison  d'etre  ceases  to  exist ;  and  consequently  he 
himself  becomes  merely  a  person  in  the  legal  possession  of 
another  person's  estate  (&). 

The  above  is  a  case  of  a  simple  trust  where,  even  under 
the  terms  of  the  trust,  the  trustees  had  no  longer  any  active 
duties  to  perform.  But  the  same  result  follows  even  where 
the  settlor  has  contemplated  and  intended  that  the  trustee 
shall  have  the  control  of  the  property,  if  the  sole  party 
beneficially  interested,  or  the  parties  collectively  if  there 
are  several  of  them,  are  unanimously  in  favour  of  "  breaking 
the  trust,"  and  are  all  sui  juris.  For  a  trust  is  the  equitable 
equivalent  of  a  common  law  gift,  and  when  once  declared,  the 
settlor,  like  the  donor  of  a  gift,  has  no  further  rights  over 
the  property  unless  he  be  also  one  of  the  beneficiaries  or  has 
reserved  to  himself  a  power  of  appointment.  Thus,  in  one 
case,  a  testator  gave  his  residuary  personal  estate  to  an  infant, 
and  directed  his  executors  to  place  it  out  at  interest  to 
accumulate,  and  to  pay  the  principal  and  accumulations  to 
the  infant  on  his  attaining  twenty-/o2w,  and  in  the  meantime 
to  allow  £60  a  year  for  his  maintenance.  In  the  event  of 
the  infant's  dying  under  twenty-oitc  the  testator  gave  the 
estate  to  third  persons.  The  court  held  that,  on  the  true 
construction  of  the  will,  the  infant  took  an  absolute  vested 
and  transmissible  interest  on  attaining  twenty-one  ;  and  that, 
consequently,  being  the  only  person  beneficially  interested, 
he  could  put  an  end  to  the  trust,  and  was  entitled  to  have 
the  residue  and  accumulations  at  once  transferred  to  him  (c). 
For,  as  the  late  Vice-Chancellor  Page  Wood  said,  in  the  case 
of  Gosling  v.  Gosling  {cl),  "  The  principle  of  this  court  has 
always  been  to  recognise  the  right  of  all  persons  who  attain 
the  age  of  twenty-one  to  enter  upon  the  absolute  use  and 


(6)  Smith  Y.  Wheeler  (1669), 
I  Mod.  16  ;  Brown  v.  How  (1741), 
Barn.  Ch.  354;  Att.-Oen.  v.  &ore 
(1740),  Barn.  Ch.  145;  Kaye  v. 
Fowel  (1791),  1  Ves.  Jun.  408; 
and  per  Fur,  J.,  Be  Cotton's 
Trustees  and  London  School  Board 
(1882),  19Cli.  D.  at  p.  627. 

(c)  Josselyn  v.  Josselyn 
(1837),  9  Sim.  63;  Saunders  v. 
Vautier  (1841),  Cr.  &  Ph.  240; 
Wharton  v.  Masterman,  [1895] 
A.  C.  186  ;  Be  Johnston,  Mills  v. 
Johnston,  [1894]  3  Ch.  204;  and 
distinguish  Be  Lord  Nunhurn- 
holme,  Wilson  v.  Nunburnholme, 


[1911]  2  Ch.  510,  (reversed  on 
appeal,  [1912  |  W.  N.  46,  on  the 
construction  of  the  will) ;  and  Be 
Travis,  Frost  v.  Oreatorex,  [1900]  2 
Ch.  541.  Talbot  v.  Jevers  (1875), 
L.  R.  20  Eq.  255,  appears  to  be 
inconsistent  with  the  other  oases, 
(d)  (1859)  Johns.  265  ;  and  see 
judgment  of  Malins,  V.-C,  Bubb 
V.  Padwick  (1880),  13  Ch.  D.  517. 
Fky,  J.,  dissented  from  this  case 
in  Re  Ghaston,  Chaston  v.  Seago 
(1881),  18  Ch.  D.  218,  but  on 
grounds  immaterial  to  the  pre- 
sent point. 
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enjoyment  of  the  property  given  to  them  by  will,  notwith-  Art.  64. 
standing  any  directions  by  the  testator  to  the  effect  that  they 
are  not  to  enjoy  it  until  a  later  age,  unless,  during  the 
interval,  the  property  is  given  for  the  benefit  of  another.  If 
the  property  is  once  theirs,  it  is  useless  for  the  testator  to 
attempt  to  impose  any  fetter  upon  their  enjoyment  of  it  in 
full,  so  soon  as  they  attain  twenty-one." 

The  above  cases  must,  however,  be  carefully  distinguished  otiierwise 
from   those  in   which   the   settlement   gives   the   trustees   a  med[ate"  '^^' 
discretion  to  apply  the  income  until  the  given  age  for  the  interest  does 
maintenance  of  a  class  of  beneficiaries,  or  any  one  or  more  of  tosiune 
them  to  the  exclusion  of  the  others.     For,  in  that  case,  until  beneficiary. 
the  youngest  member  of  the  class  attains  the  given  age,  it 
is  impossible  to  say  that  any  member  of  the  class  has  an 
absolute  right  to  the  income  of  his  share.     Consequently,  he 
is  not  the  only  person  interested  in  his  share,  and  cannot  call 
for  the  payment  of  it  (e).     But  of  course  the  class  collectively 
could  do  so  if  siii  juris. 

Again,  in   Re   Browne's    Will{f)  there  was  a  bequest  of  Bequest  o£ 
consols  in  trust  to  purchase  a  life  annuitv  for  a  ladv,  to  be  ^  ^^™  °\ 

,  .,,  ....  ,    consols  to 

held  tor  her  separate  use  without  power  of  anticipation ;  and  purchase  a 

in  case  of  her  illness  or  incapacity,  the   testator   gave  the  ^^^^  annuity. 

trustees  a   discretionary  power  as  to  the  application  of  the 

annuity  for  her  maintenance.     The  legatee  being  unmarried, 

and  the  restraint  on  anticipation  being  therefore  nugatory, 

it  was  held  that  she  was  entitled  to  a  transfer  of  the  consols 

into  her  own  name  {g).     A  similar  result  followed  even  where 

the  testator  directed  that  the  annuitant  should  not  be  entitled 

to  have  the  value  of  his  annuity  in  lieu  thereof,  and  that  if 

he  should  sell  it,  it  should  cease,  and  form  part  of  the  residuary 

estate  Qi). 

So,  where  a  testator  directed  his  property  to  be  divided  Absolute  gift 
into  nine  shares,  and  gave  one  and  a  half  share  to  each  of  his  '^jt'ifafrec!^^ 
two  daughters,  "  to  be  settled  on  themselves  at  their  marriage,"  tion  tosettie 

upon  them- 

(e)  He     Goleman,     Henry     v.  Buttanshaw    v.     Martin    (1859),   selves  at 

Strong    (1888),    39    Ch.    D.    443.  Johns.    89  ;      Wright    v.     Wright   marriage. 

ButAistiagmshKearsleyv.Wood-  (1862),  2  Johns.  &  H.  647  ;  Cooke 

coek  (1843),  3  Hare,   185,  where  v.   Fuller  (1858),   26  Beav.   99; 

the  words  above  italicised  were  Barton   v.    Briscoe    (1822),    Jac. 

not  in  the  will,  and  it  was  held  603  ;   Be  Gafee  (1849),  1  Mac.  & 

that  the  trustee  in  bankruptcy  G.   541  ;    Be  Linzee's   Settlement 

of  one  beneficiary  was  entitled  (1856),  23  Beav.  241. 
to  a  part  of  the  income  to  be  (h)  Hunt-Foulston    v.    Furber 

ascertained     by     inquiry      {sed  (1876),  3  Ch.  D.   285;    and  see 

quwre).  also     Tie    Bobbins,     Bobbins     v. 

(/)  (1859)  27  Beav.  324.  Legge,    [1907]    2    Ch.    8 ;     and 

\g)  See   also    Tullett  v.   Arm-  Parkes  v.  Boyal  Botanic  Society 

strong  (1840),  4  Myl.  &  Cr.  377  ;  (1908),  24  T.  L.  E.  608. 
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Art.  64. 


Direction  to 
sell  estate 
and  divide 
proceeds. 


Power  to  sell 
and  divide 
proceeds. 


it  was  held  by  Sir  James  Bacon,  V.-C,  that,  on  the  true 
construction  of  the  will  (inasmuch  as  there  was  no  reference 
to  grandchildren,  or  any  intimation  of  the  testator's  desire 
to  restrict  the  gift  to  a  life  interest),  the  daughters  took 
absolutely ;  and,  if  so,  then,  under  the  above  rule,  they  were 
entitled  to  have  their  shares  paid  over  to  them  on  attaining 
twenty-one,  free  from  all  liability  to  have  the  same  settled  (i). 
Whether  the  learned  judge's  construction  of  the  will  was 
correct  may  perhaps  be  respectfully  doubted  (fc).  Anyhow, 
the  reader  must  carefully  distinguish  the  above  case  from 
those  in  which  there  is  a  direction  to  settle  on  her  daughter 
and  her  issue  (I),  where  of  course  she  would  not  be  the  only 
person  beneficially  interested,  and  consequently  would  not  be 
entitled  to  demand  the  capital. 

On  similar  principles,  where  an  estate  is  directed  to  be  sold 
and  the  proceeds  to  be  divided  among  several  persons,  although 
no  one  singly  can  elect  that  his  own  share  shall  not  be  dis- 
posed of,  but  shall  remain  realty  (m),  yet  if  all  the  beneficiaries 
agree  to  take  the  land  unconverted,  they  can  put  an  end  to 
the  trust,  and  insist  upon  their  right  to  do  so  (ra).  But  until 
they  do  so  elect,  the  trust  subsists ;  and  by  s.  10  (3)  of 
the  Conveyancing  Act,  1911,  it  was  enacted  that  so  far  as 
concerns  the  protection  of  a  purchaser  thereunder  the  trust 
for  sale  is  to  be  deemed  subsisting  until  the  land  has  been 
conveyed  to  or  under  the  direction  of  the  persons  interested 
in  the  proceeds  of  sale.  This  therefore  obviates  the  necessity 
of  enquiring  whether  (where  all  the  beneficiaries  are  sui 
juris  and  absolutely  entitled),  they  have  elected  to  take  the 
property  in  specie. 

Where,  however,  there  is  no  trust  for  sale,  but  merely  a 
power  of  sale,  the  statute  does  not  seem  to  apply,  and  more- 
over the  rule  is  si^bject  to  this  modification,  viz.,  that  the 
trustees  can  still  exercise  the  power  after  all  the  beneficial 
interests   in   the   property   have,  under   the   trusts,  become 


(i)  MagratJi  v.  Morehead 
(1871),  L.  E.  12  Eq.  491  ;  Be 
Jordan's  Trusts,  [1903]  1  Jr.  E. 
119. 

(k)  See  Loch  v.  Bagley  (1867), 
L.  E.  4Eq.  122. 

{I)  See,  for  example,  Wise  v. 
Piper  (1880),  13  Ch.  D.  848. 

(to)  Holloway  v.  Badcliffe 
(1857),  23  Beav.  163;  Biggs  v. 
Peacock  (1882),  22  Ch.  D.  284; 
lie  Tweedie  and  Miles  (1884), 
27  Ch.  D.  315  ;  and  see  judgment 


of  Chittt,  J.,  Be  Daveron, 
Bowen  v.  Cnurchill,  [1893]  3  Ch. 
at  p.  424  ;  and  Be  Douglas  and 
Powell's  Contract,  [1902]  2  Ch. 
296. 

(«.)  Be  Cotton's  Trustees  and 
London  School  Board  (1882),  19 
Ch.  D.  624  ;  HareourtY.  Seymour 
(1851),  2  Sim.  (n.  s.)  12  ;  Cookson 
V.  Beay  (1842),  5  Beav.  22; 
Dixon  V.  Gayfere  (1853),  17  Beav. 
421. 
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absolutely  vested  in  persons  who  are  sui  juris,  if,  on  the 
construction  of  the  settlement,  it  appears  to  he  the  intention  of 
the  settlor  that  it  should  he  then  exercised,  and  provided  that 
the  power  in  its  creation  was  not  obnoxious  to  the  rule  against 
perpetuities  (o).  It  follows  that,  in  such  a  case,  no  one  of  the 
beneficiaries  can  insist  upon  having  his  undivided  share  in 
the  legal  estate  conveyed  to  him  by  the  trustees  ;  for  that 
would  place  it  out  of  the  trustees'  power  to  exercise  the  power  of 
sale  confided  to  them  for  the  benefit  of  all  the  beneficiaries  (_p). 
A  fortiori  is  this  so  where  one  of  the  beneficiaries  is  not  sui 
juris,  e.g.,  a  lunatic  {q).  But  of  course  the  beneficiaries 
collectively  could  stop  the  sale. 

Where,  however,  there  is  a  trust  for  sale  to  be  made  at  a 
date  which  might  infringe  the  rule  against  perpetuities  {e.g., 
on  the  death  of  the  survivor  of  the  testator's  daughter  and 
any  husband  whom  she  might  leave  surviving  her),  then, 
although  the  trust  for  sale  will  be  void,  the  trust  in  favour 
of  the  beneficiaries  will  be  valid  if  they  be  persons  who  could 
certainly  be  ascertained  within  the  period  allowed  by  the  rule ; 
e.g.,  children  of  the  daughter  who  should  attain  twenty-one. 
In  such  eases  the  trust  for  sale  will  be  construed  as  mere 
machinery  for  effecting  a  division,  and  will  be  disregarded, 
and  the  beneficiaries  will  take  the  property  as  real  estate  {r). 

However,  a  poiver  not  expressly  limited  in  point  of  duration 
is  not  necessarily  void ;  for  there  is  a  presumption  that  it  was 
intended  to  cease  when  all  beneficial  interests  should  have 
vested  absolutely  in  possession  in  persons  sui  juris.  Even 
where  it  can  be  gathered  that  the  settlor  intended  it  to  be 
exercised  after  that  event  "for  facility  of  division,"  it  can 
still  be  exercised  within  the  period  allowed  by  the  rule  against 
perpetuities  (s).  But  where  no  successive  interests  are  given, 
and  the  property  vests  absolutely  in  persons  sui  juris  directly 
the  settlement  takes  effect,  and  no  intention  can  be  gathered 
that  the  power  was  merely  given  for  facility  of  division,  it  will 
be  void  for  remoteness  (t)- 

The  above  examples  deal  only  with  cases  in  which  there 

(o)  Be  Cotton^s  Trustees  and 
London  School  Board  (1882),  19 
Ch.  D.  624  ;  Peters  v.  Lewes  and 
East  Orinstead  Bail.  Co.  (1881), 
18  Ch.  D.  429  ;  Be  Lord  Sudeley 
and  Baines  &  Co.,  [1894]  1  Cb. 
334,  discussed  in  Be  Dyson  and 
Fowke,  [1896]  2  Ch.  720;  Be 
Jump,  Galloway  v.  Hope,  [1903] 
1  Ch.  129. 

(p)  Be  Horsnaill,  Womersley  v. 
Eorsnaill,  [1909]  1  Ch.  631. 


Art.  64. 


(q)  Be  Jump,  Oalloway  v. 
Hope,  supra. 

(r)  Be  Appleby,  Walker  v. 
Lever,  [1903]  1  Ch.  565  ;  Ooodier 
V.  Edmunds,  [1893]  3  Ch.  455  ; 
Be  Daveron,  Bowen  v.  Churchill, 
[1893]  3  Ch.  421. 

(s)  Be  Lord  Sudeley  and  Baines 
&  Co.,  supra  ;  and  see  also  Be 
Kaye  and  Hoyle's  Contract  ( 1909), 
53  Sol.  J.  520. 

(t)  Be  Dyson  and  FowTce,  supra. 


Trust  for  sale 
infringing 
rule  against 
perpetuities. 


Powers  Toid 

for 

remoteness. 


Joinder  of  all 

beneficiaries 

where 

entitled 

successiyely. 
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Art.  64. 


Mortgagee 
of  all  the 
beneficial 
interests. 


was  either  one  beneficiary  only,  or  several  entitled  as  tenants 
in  common  or  joint  tenants.  The  same  principle,  however,  is 
equally  applicable  where  the  trust  is  for  persons  in  succession, 
and  they  unanimously  desire  to  put  an  end  to  the  trust  (u). 
Thus,  if  the  trust  be  for  A.  for  life  with  remainder  for  his 
wife  B.  for  life  for  her  separate  use,  with  remainder  to  X.,  Y. 
and  Z.  absolutely,  then  A.,  B.,  X.,  Y.  and  Z.,  being  collectively 
the  absolute  and  only  owners,  can  join  together  in  putting  an 
end  to  the  trust,  and  calling  on  the  trustees  to  deal  with  the 
property,  whether  real  or  personal,  as  they  may  direct.  The 
same  result  follows  even  where  there  is  a  discretionary  trust 
for  A.,  B.,  or  C.  or  any  one  or  more  of  them  if  all  three 
concur  (x).  Even  where  it  is  not  absolutely  certain  that  no 
more  beneficiaries  can  come  into  existence,  but  it  is  morally 
so  (e.g.,  where  the  ultimate  remainder  is  in  trust  for  the 
children  of  a  woman  who  is  past  the  age  of  child-bearing), 
the  court  will  on  summons  give  the  trustees  liberty  to  act 
according  to  the  directions  of  the  beneficiaries  in  esse  so  long 
as  the  contingent  rights  of  living  persons  are  not  prejudiced (?/), 
although  it  is  understood  that  the  court  will  not  in  such  cases 
imperatively  order  the  trustees  to  do  so  (z). 

The  question  is  sometimes  asked,  whether  a  mortgagee  of 
an  only  beneficiary,  or,  what  comes  to  the  same  thing,  of  the 
several  beneficial  interests  of  all  the  beneficiaries,  can  put 
an  end  to  a  trust  (say,  for  sale),  and  demand  a  conveyance 
of  the  legal  estate  from  the  trustees.  It  is,  however,  clear 
on  principle  that  so  long  as  any  equity  of  redemption  is  in 
existence  (that  is  to  say,  until  sale  or  foreclosure)  he  could 
not.  For  while  an  equity  of  redemption  subsists,  the 
mortgagee  is  not  the  sole  person  beneficially  interested  in 
the  property,  and  therefore  cannot,  under  the  rule  above 
enunciated,  assume  absolute  dominion  over  it.  No  doubt, 
when  he  has  obtained  a  decree  of  absolute  foreclosure,  he 
could  put  an  end  to  the  trust ;  and  so,  if  he  sold  the 
entire  l^eneficial  interest  of  all   the    mortgagees,   could    the 


(w)  Falairet  v.  Oarew  (1863). 
32  Beav.  564  ;  Be  White,  White 
V.  Edmond,  [1901]  1  Ch.  570. 
Even  where  the  parties  entitled 
in  remainder  are  merely  trustees 
of  a  subsidiary  settlement  they 
and  the  life  tenant  under  the 
original  settlement  can  call  for 
a  transfer  of  the  fund  {Anson  v. 
Potter  (1879),  13  Ch.  D.  141). 

(a-)  liippon  Y.  Norton  (1839), 
2  Beav.  63. 

(2/)  Be    White,        White       v. 


Edmond,  [1901]  I  Ch.  570; 
Davidson  v.  Kimpton  (1881),  18 
Ch.  D.  213  ;  Be  Widdow's 
Trusts  (1871),  L.  E.  11  Eq.  408  ; 
Be  Millner's  Estate  (1872),  L.  E. 
14  Eq.  245  ;  Be  Jordan's  Trusts, 
[1903]  1  Ir.E.  119;  Be  ThornUll, 
Thornhill  v.  Nixon,  [1904]  W.  N. 
112  ;  but  of.  Croxton  v.  May 
(1878),  9Ch.  D.  388. 

(z)  There  is  no  reported  deci- 
sion as  to  this,  but  it  is  the  well- 
known  practice. 
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purchaser  (a) .  Moreover,  if  the  mortgage,  or  all  the  mortgages  Art-  64. 
(as  the  case  may  be),  contained  powers  authorising  the  mort- 
gagee  to  stay,  or  agree  with  others  in  staying,  the  trust,  he 
might,  under  such  powers,  do  so ;  but  nothing  short  of  a  most 
explicit  power  would  enable  him  before  foreclosure  or  sale  to 
demand  a  conveyance  of  the  legal  estate. 

The  above  view  seems  to  be  borne  out  by  the  cases  of  Re 
Bell,  Jejfery  v.  Sayles  (h),  and  Hockey  v.  Western  (c),  in  which 
it  was  held  that  a  mortgagee  of  a  share  in  a  trust  fund  cannot 
demand  to  be  paid  the  entire  share  of  his  mortgagor,  but  only 
his  principal,  interest,  and  costs  (b) ;  although  the  trustees 
might  pay  the  whole  share  if  they  pleased  (c). 


Art.  65. — Power  of  one  of  several  Beneficiaries  partially 
interested  in  a  Special  Trust. 

(1)  The  authority  of  one  of  several  beneficiaries  in 
a  special  trust  in  general  depends  upon  the  terms  of 
the  trust  as  construed  by  the  court,  coupled  with  the 
powers  conferred  on  equitable  tenants  for  life  by  the 
Settled  Land  Acts,  1882 — 1890.  But  a  beneficiary, 
who  is  sui  juris,  cannot  be  prohibited  from  assigning 
his  or  her  interest,  save  only  in  the  case  of  a  married 
woman  during  coverture  {d) . 

(2)  The  court  has  a  discretion  to  order  the  trustees 
to  give  the  actual  possession  of  settled  land  to  the 
person  entitled  for  the  time  being  to  the  net  income, 
on  such  terms  and  conditions  as  the  court  may  think 
fit  (e). 

{a)  Whicli  he  could  do  at  one  the  husband,  but  also  by  divorce 

price   {Be   Cooper  and   Allen   to  {Be  Linzee's  Settlement  {1S56),  2S 

Harleeh'sContract  {181 6),  4:  Ch.D.  Beav.  241),  judicial  separation, 

802).  or  the  granting  of  a  protection 

(fe)  [1896]  1  Ch.  1.  order  {Gooke  v.  Fuller  (1858),  26 

(c)  [1898]  1  Ch.  350.  Beav.  99). 

{d)  Pybus  V.   Smith  (1791),   3  (e)  Be  Bagot's  Settlement,  Bagot 

Bro.  C.  C.  340  ;   Be  ElUs'  Trusts  v.  Kittoe,  [1894]  1  Ch.  177  ;    Be 

(1874),  L.  E.  17  Eq.  409  ;    Hor-  Bichardson,        Biohardson        v. 

loelc  y.  Horloolc{lS52),  2  DeG.M.  Bichardson,    [1900]    2    Ch.    778; 

&  G.  644;    Tullett  v.  Armstrong  Be  Hunt,  Pollard  r.  Geake,  [1900] 

(1840),   4  Myl.   &   Cr.    377;    Be  W.    N.    65;     Be    Money   Kyrle, 

Gaffee   (1849),  1  Mac.  &  G.  541  ;  Money   Kyrle   v.    Money   Kyrle, 

Buttanshaw    v.     Martin    (1859),  [1900]  2  Ch.  839.     As  to  the  old 

Johns.    89.      Coverture    means  law  of  the    court,   see   Tidd  v. 

effective  marriage,  and  ceases  to  Lister  (1820),  5  Madd.  429. 
exist  not  only  by  the  death  of 
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PARAGEA.PH  (1). 


Equitable 
interest  of 
beneficiary 
cannot  be 
made  inalien- 
able except 
during 
coverture. 


Otherwise 
where  gift 
over  on 
alienation. 


The  interest  of  a  beneficiary  (save  only  in  the  case  of  a 
married  woman  during  her  coverture)  cannot  be  made  inaUen- 
able  (/),  except  by  means  of  a  shifting  clause  giving  it  over, 
or  practically  giving  it  over,  to  some  other  person  upon 
alienation  {g) ;  in  which  case  such  other  person,  having  a 
contingent  interest,  is  also  a  beneficiary.  For  instance,  a  trust 
to  apply  income  for  another's  maintenance  entitles  him  to 
have  the  income  paid  to  him  or  to  his  alienee,  even  although 
he  be  restrained  from  alienation  ;  for  no  one  in  remainder  is 
injured  by  it  (/i). 

Where,  however,  there  is  a  trust  to  pay  income  to  A.  until 
he  shall  alienate  it  or  become  bankrupt,  etc.  ;  and,  upon  the 
happening  of  any  of  those  events,  a  further  trust  to  pay  to 
him,  or  apply  for  his  benefit  during  the  remainder  of  his  life, 
the  whole  or  so  much  only  of  such  income  as  the  trustees 
may  in  their  discretion  think  fit,  and,  subject  thereto,  the 
residue  of  such  income  (if  any)  is  to  be  paid  to  other  persons ; 
then,  as  the  trustees  have  an  absolute  discretion  as  to  what 
part  of  the  income  they  will  apply  for  the  benefit  of  the 
tenant  for  life,  his  alienees  or  creditors  cannot  force  the 
trustees  to  pay  them  any  part  of  the  income  {i).  Moreover, 
it  appears  that,  although  the  trustees  would  not  be  justified 
in  paying  any  part  of  the  income  to  the  life  tenant  (because 
it  no  longer  belongs  to  him,  but  to  his  alienees  or  creditors), 
they  would  nevertheless  be  justified  in  expending  it  for  his 
benefit  (/c).     It  need   scarcely  be   said  that  until  they  have 


(/)  Snowdon  v.   Bales   (1834), 

6  Sim.  524 ;  Crreen  v.  Spicer 
(1830),  I  Russ.  &  Myl.  395; 
Brandon  v.  Bobinson  (1811),  18 
Ves.  429 ;  Hood  v.  Oglander 
(1865),  34  Beav.  513.  But  ef. 
p.  68,  supra. 

{g)  See  Oldham  v.  Oldham 
(1867),  L.  B.  3  Eq.  404  ;  Billson 
V.  Orofts  (1873),  L.  R.  15  Eq. 
314;  Be  Aylwin's  Trusts  (1873), 
L.  R.  16  Eq.  585 ;  Ex  parte 
Eyston,  Be  Throckmorton  (1877), 

7  Ch.  D.  145  ;  and  see  Be  Porter, 
Ooulson  V.  Oapper,  [1892]  3  Ch. 
481. 

(h)  Younghushand  v.  Oishorne 
(1844),  1  Coll.  400,  (affirmed 
(1846)  15L.  J.Ch.355)  ;  Snowdon 
v.  Dales  (1834:),  6  Sim.  524. 


(i)  Be  Bulloch,  Good  v. 
Lickorish  (1891),  64  L.  T.  736; 
Train  v.  Glapperton,  [1908]  A.  C. 
342 ;  and  cf.  Lord  v.  Bunn 
(1843),  2  Y.  &  Coll.  C.  C.  98, 
which  seems  contra  at  first  sight, 
but  really  turned  on  a  question 
of  construction. 

(k)  Be  Bullock,  Good  v. 
Lickorish,  supra ;  and  cf.  Be 
Ooleman,  Henry  v.  Strong  (1888), 
39  Ch.  D.  443,  and  Be  Neil, 
Hemming  v.  Neil,  (1890)  62 
L.  T.  649.  But  see  Be  Ashby, 
Ex  parte  Wreford,  [1892]  1  Q.  B. 
872,  where  vatjghan  Williams, 
J.,  thought  the  bankrupt  might 
have  to  account  for  sums  paid 
to  him. 
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notice   of   an   act  amounting   to   forfeiture   the  trustees  are      Art.  65. 

justified  in  paying  the  income  to  the  first  beneficiary  (l).  

Even  where  a  married  woman  who  is  tenant  in  tail  for  Restraint  on 

her   separate   use   is  restrained  from   anticipation,    she   can  by  m^ried 

bar  the  entail  and  turn  her  estate  into  a  fee  simple ;  for  she  woman  does 

does  not  thereby  anticipate  her  interest,  but  only  enlarges  her  Spring'' 

it  (wi).  an  entail. 

Paeageaph  (2). 

Whatever  the  law  may  have  been  at  one  time,  the  court  How  far 
has,  since  the  passing  of  the  Settled  Land  Act,  1882  (45  &  te^*i,f  m^y* 
46  Viet.  c.  38),  exercised  much  more  freely  its  undoubted  claim  actual 
discretion  as  to  allowing  an  equitable  life  tenant  to  have  P°=^^^^'°°- 
actual  possession  (n).  The  principles  on  which  the  court 
now  acts  in  such  cases  are  stated  in  Re  Bagot's  Settlement, 
Bacjot  V.  Kittoe{o).  There  Chitty,  J.,  said:  "It  is  clear  that 
Mrs.  Bagot  (the  equitable  life  tenant)  has  no  right  to  claim 
to  be  let  into  possession,  and  she  can  only  claim  to  be  let 
into  possession  through  the  exercise  of  the  judicial  discretion. 
...  On  the  point  of  convenience,  it  is  convenient  that  the 
lady  and  her  husband,  to  the  extent  to  which  she  may  desire 
to  obtain  his  assistance,  should  have  the  management  of  the 
property,  the  income  of  which  she  is  entitled  to  receive  ;  and 
that  she  should  get  that  income  with  as  little  expense  in 
the  way  of  commission  for  collecting  rents,  employment  of 
agents,  and  the  like,  as  is  practicable  under  the  circum- 
stances. .  .  .  Therefore,  if  I  were  dealing  with  this  case 
quite  apart  from  the  Settled  Land  Acts,  I  should  consider 
it  a  proper  exercise  of  my  discretion  to  let  the  lady  into 
possession.  I  am  not  disposed  myself  to  say  that  the 
Settled  Land  Acts  have  abrogated  the  old  cases.  It  really 
appears  to  me  that  the  proper  expression  with  regard  to 
the  Settled  Land  Acts,  with  reference  to  the  doctrine  which 
I  am  considering  is,  that  the  Settled  Land  Acts  afford  an 
additional  ground  for  exercising  the  discretion  favourably  to 
the  person  who  has  conferred  upon  her  or  him,  as  tenant 
for  life,  by  the  Settled  Land  Acts,  the  extensive  powers 
therein  contained."  The  court  therefore  ordered  that  the 
tenant  for  life  should  be  let  into  possession,  upon  giving 
certain  undertakings  in  the  form  set  forth  in  the  case  of 
Re   Wythes,   West  v.   Wythes{p).      In  Re  Newen,   Newen   v. 

(I)  Be  Long,Lovegrove  Y.Long,  («)  Be  Biohardson,  Bichardson 

[1901]  W.  N.  166.  V.  Bichardson,  [1900]  2  Ch.  778. 

(m)  Cooper       v.       Macdonald  (o)  [1894]  1  Ch.  177. 

(1877),  7  Oil.  D.  288.  (p)  [1893]  2  Ch.  369. 
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Art.  65.  Barnes  {q),  Kekbwich,  J.,  appears  to  have  considered  that 
an  equitable  tenant  for  life  is  entitled  to  be  let  into  possession 
on  a  proper  case  being  made,  but  if  and  so  far  as  he  intended 
to  hold  that  the  matter  was  not  discretionary,  that  view  has 
been  dissented  from  by  Stirling,  J.  (r) . 

[q]  [1894]  2  Ch.  297.     See  also  [1900]    W.    N.    65.     As    to    an 

Tie   Money  Kyrle,   Money  Kyrle  equitable  tenant  for  life  having 

V.    Money  Kyrle,    [1900]   2   Ch.  the  possession  of  the  title  deeds, 

839.  see  Wheeler  v.  Tootell  (1903),  51 

(r)  Be  Hunt,  Pollard  v.  Geahe,  W.  R.  693. 
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Aet.  66. — Survivorship  of  the  Office  and  Estate. 

(1)  Upon  the  death  of  a  trustee,  the  office,  as  well  as 
the  estate,  survives  to  the  surviving  trustees  (a) ;  and 
the  survivors  can  carry  out  the  trust  and  exercise  all 
such  povpers  as  were  given  to  the  original  trustees 
of  dealing  with  the  trust  property  (6),  unless  there  be 
an  intention  to  the  contrary  (c). 

(2)  An  express  power  to  appoint  new  trustees  is  not 
evidence  of  an  intention  to  the  contrary  {d) . 

This  was  always  the  law  with  regard  to  trusts  as  disfcin-  Surviving 
guished  from  mere  bare  powers  (e).     And  now,  by  s.  22  of  the  ex'erolse'alf 
Trustee  Act,  1893  (re-enacting  a  repealed  section  of  the  Con-  powers  given^ 
veyancing  Act,  1881),  it  is  expressly  enacted  that  where,  in  the  trastee°"fs°^ 
case  of  a  trust  created  after  December  31st,  1881,  a  power  or  such. 
trust  is  given  to,  or  vested  in,  two  or  more  trustees  jointly, 

(a)  Warhurton       v.        Sandys  2  Jao.  &  W.  245  ;   and  see  Jacob 

(1845),    14   Sim.    622;     Eyre   v.  v.  iwcas  (1839),  1  Beav.  436  ;   Be 

Countess  of  Shaftesbury  (1723),  2  Smith,  Eastich  v.   Smith,  [1904] 

P.  Wms.  102.  1  Ch.  139. 

(6)  Lane  v.  Debenham  (1853),  {d)  Per     Pabwell,     J.,       Be 

11  Hare,  188;    Eyre  v.  Countess  Smith,  Eastick  v.    Smith,  [1904] 

of  Shaftesbury,  supra  ;  Be  Cookes'  1  Ch.  at  p.  144. 
Contract  (1877),   4  Ch.   D.   454;  (e)   Warburton       v.       Sandys, 

and    as    to    settlements    coming  supra;    Doe   v.    Godwin   (1822), 

into    operation    since    1881,    see  1    D.    &    K.    259  ;     Be    Bacon, 

Trustee  Act,  1893  (56  &  57  Vict.  Toovey  v.   Turner,  [1907]   1  Ch. 

c.  53),  s.  22.  475. 

(c)  Foley   v.    WonUer   (1820), 
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Art.  66.  then,  unless  the  contrary  is  expressed  in  the  settlement  (if 
any),  the  same  may  be  exercised  or  performed  by  the  survivor 
or  survivors  of  them  for  the  time  being. 

It  would  seem,  however,  that  the  statute  only  applies  to 
powers  which  are  incident  to  the  office  of  trustee  ;  and  that  it 
is  in  all  cases  a  question  of  interpretation  whether  a  discre- 
tionary power  was  intended  to  be  incident  to  the  office,  or  was 
a  mere  naked  power  given  to  the  individuals  who  were  also 
nominated  trustees  (/).  Primd  facie,  however,  "  every  power 
given  to  trustees  which  enables  them  to  deal  with  or  affect  the 
trust  property  is  given  them  ex  officio  as  an  incident  of  their 
office,  and  passes  with  the  office  to  the  holders  or  holder  thereof 
for  the  time  being." 

The  mere  fact  that  the  power  is  one  requiring  the  exercise 
of  a  very  wide  personal  discretion  is  not  enough  to  exclude 
this  x>rimd  facie  presumption,  and  little  regard  is  now  paid 
to  such  minute  differences  as  those  between  such  expres- 
sions as  "  my  trustees,"  "  my  trustees,  A.  &  B.,"  and  "  A.  & 
B.,  my  trustees."  In  short,  the  testator's  reliance  on  the 
individuals  to  the  exclusion  of  the  holders  of  the  office  for 
the  time  being  must  be  expressed  in  clear  and  apt 
language  {g). 


Art.  67. — Devolution  of  the  Office  and  Estate  on  Death  of 
the  Survivor. 

(1)  Upon  the  death  of  a  last  surviving  trustee,  since 
the  31st  of  December,  1881,  the  trust  property  (with  the 
sole  exception  of  copyholds)  devolves  on  his  legal 
personal  representative,  and  is  incapable  of  being  de- 
vised or  bequeathed  (h).     Copyholds,  hovs^ever,  devolve 

(/)  Crawford       v.       Forshaw,  purpose  of  executing  the  trust 

[1891]  2  Ch.  261  ;    and  see  also  (see  Be  Parker's   Trusts,   [1894] 

Be  Perrott  and  King's   Contract  1     Ch.     707 ;     Bose    v.    Bartlett 

(1904),  90  L.  T.  156.  (1633),  Cro.  Car.  292  ;    Clough  v. 

(g)  See  note  (d),  supra.  Dixon    (1841),     10    Sim.     564)  ; 

(h)  Conveyancing     Act,    1881  and  this  view  seems  to  receive 

(44   &  45   Vict.    o.    41),  s.    30,  some  support  from  the  case  of 

as    amended   by    s.    45    of  the  Be  Cohen's  Executors  and  London 

repealed     Copyhold    Act,    1887,  County  Council,  [1902]  1  Ch.  187, 

now  re-enacted  in   s.    88   of  the  where  the  general  executors  were 

Copyhold    Act,    1894  (57    &   58  held   to   be   alone   the   personal 

Vict.  c.  46).     It  is  conceived  that  representatives  within  the  mean- 

a  last  surviving  trustee  cannot  ing  of  the  Land  Transfer  Act, 

evade  this  prohibition  by  appoint-  1897. 
ing  "  special  executors  "  for  the 
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on  the  customary  heir,  unless  (seinUe)  they  are  expressly     Art.  67. 
devised. 

(2)  The  question  whether  the  person  on  vs^hom 
the  trust  property  devolves,  or  to  vphom  it  was 
devised  or  bequeathed,  could  exercise  the  powers 
and  duties  incident  to  the  office  (i)  of  trustee  de- 
pended down  to  the  end  of  1911  upon  whether  he 
was  pointed  out  in  the  trust  instrument  as  being  in 
the  contemplation  of  the  settlor  a  person  who  was  to 
exercise  them  (k). 

(3)  But  from  and  after  the  1st  of  January,  1912, 
until  the  appointment  of  new  trustees,  the  proving 
executors  or  executor  or  the  administrators  or 
administrator  of  a  sole  or  last  surviving  or  con- 
tinuing trustee  (where  the  trust  came  into  operation 
since  1881)  are  capable  of  exercising  or  performing 
any  power  or  trust  which  was  capable  of  being 
performed  by  a  sole  or  last  surviving  or  continuing 
trustee,  unless  the  trust  instrument  contains  a  con- 
trary intention.  But  this  power  does  not  extend  to 
the  personal  representatives  of  the  last  trustee  of 
copyhold  lands  on  the  court  rolls  (I). 

(4)  The  person  upon  whom  the  estate  devolves  can- 
not be  compelled  to  execute  the  office  of  active 
trustee  {m) ;  nor,  on  the  other  hand,  can  he  insist  upon 
doing  so  against  the  wishes  of  a  donee  of  a  power  of 
appointing  new  trustees  in  substitution  for  deceased 
ones  (m). 

Paragraph  (1). 

Before  1874  the  devolution  of  trust  estates  was  regulated  Modern 
by  the  ordinary  common  law  rules  in  relation  to  the  devolution  ''j^'^'Jges  m 

■'  .      .,  ,  .  I  tie  Jaw  as  to 

of  property  of  a  similar  character,  to  which  the  trustee  was  the  devolu- 
beneficially  entitled.    Thus,  trust  personalty,  or  trust  leaseholds,  ^^°^  of  trust 

{i)  As    to    what    powers    are  (1  &  2  Geo.  V.,  o.  37),  s.  8. 
incident  to  the  office,  see  swpra,  (m)  Be    Bidley,    Ridley        v. 

p.  365.  mdley,  [1904]  2  Ch.   774  ;  Legg 

(fc)  Per      Paekeb,       J.,      Be  v.  Mackrell  (1860),  2  De  G.  P.  & 

Orunden    and    Meux's    Contract,  3.     551  ;      but     of.     Broolce     v. 

[1909]  1  Ch.  690,  696,  and  oases  Haymes  (1868),  L.  E.  6  Eq.  25. 
there  cited.  (w)  Be  Boutledge,  Boutledge  v. 

(?)  Conveyancing     Act,     1911  Saul,  [1909]  1  Ch.  280. 
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Art^7.  devolved  upon  the  trustee's  legal  personal  representatives  ; 
and  trust  real  estate  devolved  upon  his  heir,  or  passed  to  his 
devisee  if  he  made  a  will  which  either  expressly  or  impliedly 
passed  the  legal  estate  in  such  lands. 

This  state  of  the  law  has,  however,  been  altered  from  time 
to  time  in  a  fashion  even  more  half-hearted  and  complex  than 
is  usual  with  the  attempts  of  Parliament  to  amend  our  law 
of  property.  The  net  result  of  this  legislation  seems  to  be 
as  follows  : 

(1)  If  a  trustee  of  real  estate  died  between  August  7th,  1874, 
and  January  1st,  1882,  and  was  not  a  hare  trustee  (o),  the 
property  descended  to  his  heir-at-law  or  customary  heir,  unless 
he  devised  it. 

(2)  If  he  died  between  August  7th,  1874,  and  January  1st, 
1876,  and  ivas  a  hare  trustee,  the  trust  property  during  that 
period  was  vested  in  his  personal  representatives  ;  but  unless 
they  conveyed  it  during  that  period,  it  shifted  to  his  heir-at- 
law  or  customary  heir  on  January  1st,  1876  {p). 

(3)  If  he  died  between  January  1st,  1876,  and  January  1st, 
1882,  and  was  a  hare  trustee,  it  devolved  upon  his  personal 
representatives  {q). 

(4)  If  he  died  on  or  after  January  1st,  1882,  and  the  property 
ivas  freehold,  it  devolved  (and  still  would  devolve)  upon  his 
personal  representatives,  quite  irrespective  of  whether  he  was 
or  was  not  a  bare  trustee,  and  whether  he  attempted  to  devise 
it  or  not  (r). 

(5)  If  he  died  between  December  81st,  1881,  and  Sep- 
tember 16th,  1887,  and  the  trust  property  was  of  customary  or 
copyhold  tenure,  it  was  during  that  period  vested  in  his  personal 

(o)  The   statutory   espression  que  trusts,  and  that  a  trustee  who 

"  bare  trustee "  has  given  rise  also   took   a   beneficial   interest 

to     considerable     difference     of  (e.g.,   as  tenant     in     common) 

opinion.     The  late  Sir  Geoege  might  be  a  bare  trustee.     It  is 

Jessbl  thought  it  meant  a  trustee  considered  that  the  latter  view 

who  had  no  beneficial  interest  in  is  the  correct  one. 
the  property  ( Morgan  v.  Swamsea  (p)  The  estraordinary  effect  of 

Urban  Sanitary  Authority  (1878),  s.  48  of  38  &  39  Vict.  c.  87  (Land 

9    Ch.    D.    582).     On   the   other  Transfer    Act,    1875),    repealing 

hand,    the   late    Vice-Chancellor  37  &  38  Vict.  c.  78  (Vendor  and 

Hall,  in    Christie    v.    Ovington  Purchaser  Act,    1874),   s.    5,   as 

(1875),   1  Ch.  D.  279;    Bacon,  construed   by   Hall,    V.-C,   in 

V.-C,  in  Be  Docwra,  Docwra  v.  Christie    v.    Ovington    (1875),    1 

Faith   (1885),    29    Ch.    D.    693;  Ch.  D.  279. 
and  Mr.  Justice  Stirling,  in  Be  [q)  38  &  39  Vict.  o.  87,  s.  48. 

Cunningham  and  Frayling,[lS91'}  (r)  ii  &  45  Vict.   o.   41  (Con- 

2   Ch.    567,    all  considered   that  veyancing  Act,  1881),  s.  30,  and 

it  meant  a  trustee  with  no  duties  possibly   also    under    the    Land 

except  to  convey  the  property  to  Transfer  Act,  1897. 
or  by  the  direction  of  the  cesiuis 
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representatives ;  but  unless  they  conveyed  it  during  that  period      Art.  67. 
it  shifted  to  his  customary  heir  (or  possibly  to  his  devisee)  on 
the  latter  date  (s). 

(6)  If  he  died  on  or  after  September  16th,  1887,  and  the  trust 
property  was  of  customary  or  copyhold  tenure,  it  devolved 
(and  still  would  devolve)  on  his  customary  heir  (f),  or  (probably) 
his  devisee. 

As  above  stated,  a  sole  or  last  surviving  trustee  who  died  on  Devise  of 
or  before  December  31st,  1881,  was  empowered  to  devise  or  t™st  estates, 
bequeath  the  legal  estate  in  the  trust  property  of  whatever 
tenure  or  nature  {u) ;  and  a  trustee  of  customary  or  copyhold 
lands  can,  it  is  apprehended,  still  do  so.  Trust  estates  capable  of 
being  devised,  pass  under  a  general  devise  or  bequest,  unless  the 
will  contains  expressions  authorising  a  narrower  construction, 
or  the  disposition  of  the  estate  so  devised  or  bequeathed  be 
such  as  a  testator  would  be  unlikely  to  make  of  property  not 
his  own  (x).  Thus,  where  a  testator  subjected  the  property, 
passing  under  a  general  devise,  to  the  payment  of  debts  or 
legacies  (y),  or  directed  them  to  be  sold  {z),  or  devised  them  to 
persons  as  tenants  in  common  or  to  a  numerous  and  unascer- 
tained class  (a),  or  limited  them  in  strict  settlement,  or  in  any 
other  way  which  made  it  impossible  to  say  the  intention 
could  be  to  give  a  dry  trust  estate,  trust  estates  would  not 
pass. 

Paeagraph  (2). 

Whether  the  person  on  whom  the  trust  property  devolved  Party  on 
could  exercise  the  duties  and  powers  confided  to  the  trustees  by  ^^°™  *'™^* 
the  settlement,  depended,  down  to  the  end  of  the  year  1911,  on  devolves  not 
the  intention  of   the  settlor  as  expressed  in  the  settlement.  ^^^10'^^^'^ 
Prima  facie   he  could  not,   as  all  the  authorities  with  the  execute 
exception  of  Osborne  to  Roivlett  (b)  proceeded  on  the  footing  *■  ^  ™^ ' 

(s)  Copyhold  Act,  1887,  s.  45,  Auger  (1845),  4  Hare,  313. 

as  construed  in  Be  Mills'  Trusts  (y)  Tie   Morley's   Will   (1852), 

(1887),  37  Ch.  D.  312  ;  (1888),  40  10  Hare,  293  ;    Be  Packman  and 

Ch..T>.  14.  Moss  (1875),  1  Ch.  D.  214;    Be 

(<)  Copyhold  Act,  1894,  8.  88;  Bellis's   Trusts  (1877),   5  Ch.   D. 

qucere,  whether  this  is  so  if  he  be  504  ;     but    see   Be   Brown    and 

a  bare  trustee  {Be  Mills'  Trusts  Sibley's  Oontract  (1876),  3  Ch.  D. 

(1888),  40  Ch.  D.   14).  156,  contra. 

{u)  Constructive  trust  estates  (z)  Be  Morley's  Will,  supra. 

(as  land  agreed  to  be  sold)  passed  {a)  Martin  v.  Laverton  ( 1870), 

under  a  devise  of  trust  estates  L.  E.  9  Eq.  563  ;    Be  Finney's 

(LysagU  v.   Edwards   (1876),    2  Estate  (1862),  3  Giff.  465;    see 

Ch.  D.  499) ;    but  see  Convey-  also    Be    Packman    and    Moss, 

ancing  Act,  1881,  s.  4.  supra,    and    compare    with    Be 

(x)  Braybrokev.  Inskip  {1803),  Brown     and     Sibley's     Contract, 

8  Ves.  417,  Tud.  Lead.  Cas.  Conv.  supra. 

(4th  ed.)  322  ;  Ex  parte  Morgan  (b)  (1880)  13  Ch.  D.  774. 
(1804),  10  Ves.  101;  Langfordv. 

T.  B  B 
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Art.  67. 


Where  re- 
presentatives 
mentioned, 
secus. 


that  the  person  who  was  to  execute  a  trust  or  power,  must  be 
a  person  who  was  in  some  way  pointed  out  by  the  creator  of 
the  trust  or  power  as  a  proper  person  to  execute  it  (c) .  Thus, 
where  the  settlor  gave  personal  property  to  A.  B.,  upon  trust 
"  that  the  said  A.  B."  do  carry  out  certain  specified  objects, 
then  upon  the  death  of  A.  B.,  although  the  estate  vested  in 
his  executor,  the  latter  was  unable  to  execute  the  trusts. 
For,  as  was  said  by  Lord  Cottenham  in  ilfortime;-  v.  Ireland  (d), 
"  whether  the  property  is  real  or  personal  is  no  matter  ;  for 
suppose  a  man  appoints  a  trustee  of  real  and  personal  estate 
siinpliciter,  adding  nothing  more,  this  cannot  make  his  repre- 
sentative a  trustee.  .  .  .  The  property  may  vest  in  the 
representative,  but  that  is  quite  another  question  from  his 
being  a  trustee."  However,  his  lordship's  observation  must 
not  be  taken  literally.  The  representative  would  clearly  be  a 
trustee,  not  perhaps  a  trustee  to  administer  the  express  trust, 
but  at  all  events  a  passive  or  bare  trustee  of  the  property  until 
new  trustees  were  properly  appointed  to  whom  he  could  hand 
it  over. 

But  a  very  slight  indication  of  intention  sufficed.  Thus, 
where  freeholds  were  given  to  "  A.  and  B.  and  their  heirs 
upon  trust  for  sale  "  [e),  and  a  fortiori  where  they  were  vested 
in  trustees,  upon  trust  that  "  they  or  the  survivor  of  them,  or 
the  heirs  ...  of  such  survivor,"  should  perform  the  trust, 
or  where  personal  property  was  vested  in  trustees  upon  trust 
that  they  or  the  survivor  of  them  or  the  executors  or  adminis- 
trators of  the  survivor  should  perform  the  trust,  then, 
upon  the  death  of  the  survivor,  the  person  on  whom  the  trust 
estate  devolved  was  able  to  execute  the  trust  (/).  That  person 
was  not,  however,  the  heir,  since  December  31st,  1881,  because 
since  that  date  freehold  trust  estates  have  devolved  on  the 
trustee's  personal  representatives,  and  not  upon  his  heir  ;  and 
notwithstanding  that  the  settlement  has  conferred  the  trust 
upon  the  trustee  and  his  heirs,  the  office  will  devolve  on  his 
personal  representatives.  For,  by  s.  30  of  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  it  is  enacted  that  for  this 


(c)  Per  Paekee,  J.,  Be  Crun- 
den  and  Meux's  Oontraot,  [1909] 
1  Ch.  690,  695  ;  and  see  to  same 
effect  Coohe  v.  Crawford  (1842), 
13  Sim.  at  p.  96  ;  Be  Bumney 
and  Smith,  [1897]  2  Ch.  351,  356  ; 
Be  Motion  and  Eallelt  (1880),  15 
Ch.  D.  143  ;  Be  Ingleby  and  Boahe 
and  Norwich  Union  Insurance 
Co.    (1883),    13  L.    E.    Ir.    326; 


Be  Pixton  and  Tongas  Contract 
(1897),  46  W.  E.  187;  Be 
Waidanis,  Bivers  y.  Waidanis, 
[1908]  1  Ch.  123. 

(d)  (1847)  11  Jur.  721. 

(e)  Be  Morton  and  Hallett 
(1880),  15  Ch.  D.  143. 

(/)  Be  Bmit's  Estate  (1853),  1 
Drew.  319  ;  Be  Cunningham  and 
Frayling,  [1891]  2  Ch.  567. 
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purpose  "  the  personal  representatives  for  the  time  being,  of 
the  deceased  [trustee],  shall  be  deemed  in  law  his  heirs  and 
assigns,  ivithin  the  meaning  of  all  trusts  and  powers "  (g). 
This  Act  does  not,  however,  extend  to  copyhold  or  customary 
estates  (/t).  As  stated  on  the  next  page,  all  the  foregoing 
difficulties  and  doubts  are  done  away  with  so  far  as  regards 
trustees  dying  since  1911,  where  the  trust  instrument  came 
into  operation  since  1881. 

As  above  stated,  a  trustee  who  died  before  January  1st, 
1882,  could  devise  (and  where  it  consists  of  copyhold  or 
customary  land,  can  still  devise  {i})  the  estate,  unless  expressly, 
or  by  necessary  implication,  prohibited  from  doing  so. 
Whether,  however,  a  valid  devise  of  the  estate  would  confer 
on  the  devisee  the  right  of  executing  the  trust  depended  (like 
the  cases  above  considered)  upon  whether  the  settlor  con- 
templated that  such  devisees  should  execute  the  trust.  Where 
the  settlement  expressly  confided  the  trust  to  the  trustee  his 
heirs  executors  administrators  or  assigns,  the  latter  words 
were  held  to  be  sufficient  to  enable  the  devisee  to  execute 
the  trust  (/<;).  On  the  other  hand,  Shadwell,  V.-C,  in  Cooke 
V.  Craivford  (k) ,  considered  that  in  the  absence  of  the  word 
"assigns"  a  devisee  of  a  trust  estate  could  not  execute  the 
trust — that  otherwise,  in  fact,  the  trustee  had  no  power  to 
delegate  the  administration  of  the  trust  to  a  devisee  of 
the  estate.  That  doctrine  was,  however,  energetically  dis- 
sented from  by  the  late  Sir  Geoege  Jbssel,  M.R.,  in  the  case  of 
Osborne  to  Rowlett{l),  where  his  lordship,  after  reviewing  the 
whole  of  the  authorities,  said  :  "  Therefore,  looking  at  this 
state  of  things,  we  must  consider  Cooker.  Crawford  overruled." 
His  lordship  was  of  opinion  that  where  the  trust  is  confided 
to  the  trustee  and  his  heirs,  that  is  sufficient  indication  of 
intention  that  it  was  not  confided  to  him  personally  and 
exclusively,  but  to  his  successor  on  his  death ;  and  that  in  such 
cases,  the  person  to  execute  the  trust  is  the  person  who  takes  the 
estate,  not  by  accident,  so  to  speak  (as  in  case  of  intestacy), 
but  in  accordance  with  the  provisions  of  the  instrument  by 


Art.  67. 


Questionable 
whether 
devisee  of 
trust  estates 
could  execute 
trust  unless 
the  settle- 
ment confided 
trust  to 
trustee  and 
his  assigns. 


{g)  See  Be  Pixton  and  Tongas 
Contract  (1897),  46  W.  E.  187, 
where  the  power  was  given  to 
"  the  trustees  for  the  timebeing" 
and  it  was  held  to  be  exercisable 
by  the  personal  representative  of 
the  last  survivor. 

(h)  Copyhold  Act,  1887  (50  & 
51  Vict.  c.  73),  s.  45. 

(t)  Section    45    of    Copyhold 


Act,  1887,  eemble. 

(h)  (1842)  13  Sim.  91;  and  see 
Hall  V.  May  (1857),  3  Kay  &  J. 
586;  Titley  v.  Wolstenholme 
(1844),  7  Beav.  425  ;  Saloway  v. 
Strawbridge  (1855),  1  Kay  &  J 
371  ;  Be  Waidanis,  Bivers  v. 
Waidanis,  [1908]  1  Ch.  123. 

(l)  (1880)  13  Ch.  D.  774. 
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Art.  67.  which  the  trust  was  created.  "  There  is  a  trust  annexed  to  the 
estate,  and  when  we  find  who  is  the  person  who  takes  the 
estate  under  the  will  [of  the  trustee],  then  we  find  who  is  the 
person  to  execute  the  trust,"  That  view  was,  however,  ques- 
tioned by  James  and  Baggallay,  L.JJ.,  in  Re  Morton  and 
Hallett{m),  where  their  lordships  said  that,  as  at  present 
advised,  they  were  not  prepared  to  dissent  from  Cooke  v. 
Craivford,  or  to  concur  in  the  opinion,  expressed  by  Sir 
Gboege  Jbssbl,  that  it  had  beeii  overruled.  The  elaborate 
and  learned  judgment  of  Parker,  J.,  in  Re  Crunden  and  Mnix's 
Contract  (n),  throws  further  doubt  upon  Sir  George  Jbssel's 
decision.  The  law,  therefore,  on  the  point  is  in  a  far  from 
satisfactory  state.  It  is  not  now,  however,  of  so  much  interest 
as  it  was  formerly,  because,  by  s.  30  of  the  Conveyancing  Act, 
1881,  trust  estates  (except  those  of  copyhold  and  customary 
tenure,  which  were  taken  out  of  that  statute  by  s,  45  of  the 
Copyhold  Act,  1887,  now  s.  88  of  the  Copyhold  Act,  1894 
(57  &  58  Vict.  c.  46) )  can  no  longer  be  devised ;  but  the 
question  may  nevertheless,  for  some  years,  remain  of  some 
importance  in  the  investigation  of  titles. 

Paragraph  (3). 

Now  law  Moreover,  although  the  cases  above  cited  will  be  of  importance 

for  some  years  in  the  investigation  of  titles,  the  point  has 
been  now  settled  with  regard  to  the  future  by  s.  8  of  the 
Conveyancing  Act,  1911  (1  &  2  Geo.  V.,  c.  37),  by  which  it  is 
enacted  that  with  regard  to  trusts  which  have  come  into 
operation  since  1881  (excej)t  where  the  last  trustee  was  tenant 
on  the  rolls  of  copyhold  trust  property)  the  proving  executors 
or  executor  or  the  administrators  or  administrator  of  a  sole  or 
last  surviving  or  continuing  trustee  shall  be  capable  of 
exercising  and  performing  any  power  or  trust  which  was 
given  to  or  capable  of  being  exercised  by  the  sole  or  last 
surviving  or  continuing  trustee,  unless  an  intention  to  the 
contrary  is  expressed  in  the  trust  instrument.  This  section 
does  not  seem  to  be  retrospective  so  as  to  validate  acts  done 
by  such  personal  representatives  prior  to  1912. 

It  will  be  perceived  that  the  new  Act  does  not  deal  with  the 
question  whether  a  devisee  of  copyhold  trust  property  (which 
is  the  only  case  now  in  which  the  question  can  arise)  is  to  be 
capable  of  executing  the  trust.  It  is  therefore  apprehended 
that  the  old  law  still  applies  to  such  cases. 


since  Slat 
Dec,  1911. 


(m)  (1880)  15  Ch.  D.  143.  (n)  [1909]  1  Ch.  690. 
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Aet.  68. — Retirement  or  Removal  of  a  Trustee.  Art.  68. 

(1)  A  trustee  can  only  retire— 

(a)  under  an  express  power  ; 

(b)  under  the  statutory  power  conferred  by  the 
Trustee  Act,  1893,  either  on  the  appointment 
of  a  new  trustee  in  his  place,  or  without  such 
appointment  if  two  at  least  will  remain  ; 

(c)  by  the  consent  of  all  the  beneficiaries,  which  can 
only  be  obtained  where  all  are  sui  juris  (o) ; 

(d)  by  order  of  the  court  (p). 

(2)  A  trustee  may  be  removed  from  his  office — 

(a)  under  an  express  power  ; 

(b)  under  the  statutory  power  of  appointing  new 
trustees  contained  in  s.  10  of  the  Trustee 
Act,  1893,  in  cases  where  he  remains  out  of 
the  kingdom  for  more  than  twelve  months 
consecutively  (q),  refuses  or  is  unfit  to  act,  or 
is  incapable  of  acting  ; 

(c)  by  the  court  (?■) ,  appointing  a  new  trustee  in  his 
place,  at  the  instance  of  any  of  the  bene- 
ficiaries, where  he  has  behaved  improperly  (s), 
or  is  incapable  of  acting  properly  (t),  or 
from  faults  of  temper  or  want  of  tact  is 
in  a  permanent  condition  of  hostility  with 
his  co-trustees  and  beneficiaries  (u),  or  is  a 
felon  or  dishonest  misdemeanant,  or  a  recent 
bankrupt  (x),  or  is  residing  permanently,  or 
for  a  long  or  indefinite  period,  abroad  (y),  or 

(o)  Wilkinson  V.  Parry  {1S2S),  (t)  Buchanan      v.       Hamilton 

4  Euss.  272 ;    and  see  Art.  66,  (1801),    5    Ves.    722 ;     and    Be 

supra.  Lemann's  Trusts  (1883),  22  Ch.  D. 

ip)  Be  Qregson's  Trusts  {1886),  633;  and  Be  Phelps'  Settle- 
Si  Ch.  D.  209;  Be  Ohetwynd's  ment  Trusts  (1885),  31  Ch.  D. 
Settlement,  Scarishrick  v.  Nevin-  351,  where  trustees  were  incap- 
son,  [1902]  1  Ch.  692.  able  from  old  age  and  infirmity. 

(q)  See  infra,  p.  382.  (u)  Letterstedt        v.         Broers 

(r)  Under  s.  25  of  the  Trustee  (1884),    9  App.  Cas.  at  p.   386  ; 

Act,     1893.     Procedure     is     by  see  Earl  of  Portsmouth  v.  Fellows 

originating  summons  even  where  (1820),  5  Madd.  450. 

the   trustee   resists    {Be  Banson  {x)  Be   Adams'    Trust   (1879), 

(1899),  48  W.  R.  73).  12    Ch.    D.    634;     Be    Barker's 

(s)  MiUard  v.   Eyre  (1793),   2  Trwts  (1875),  1  Ch.  D.  43. 

Ves.  Jun.  94 ;   Palairet  v.  Carew  {y)  Buchanan     v.     Hamilton, 

(1863),  32  Beav.  564.  supra;    Be  Bignold's  Settlement 
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Art.  68. 


cannot  be  heard  of  (z),  or  where  any  other 
good  reason  exists  (a). 


Retirement 
under  powers 
of  appointing 
new  trustees. 


Retirement 
under  statu- 
tory power 
without 
appointment 
of  successor. 


Paeagbaph  (1). 

The  most  usual  way  in  which  a  trustee  retires  is  under  a 
power  enabhng  some  person  or  persons  to  appoint  a  new 
trustee  in  his  place  in  (inter  alia)  the  event  of  his  desiring  to 
retire.  This  mode  of  retiring  necessitates  the  appointment  of 
a  new  trustee  in  the  place  of  the  one  retiring.  No  question, 
however, 'can  ever  arise  as  to  the  costs  of  such  an  appointment, 
inasmuch  as  ex  hypothesi  the  power  provides  for  the  retirement 
of  the  trustee  if  he  so  desires.  The  costs,  therefore,  in  such 
cases  always  fall  on  the  estate  and  not  on  the  retiring  trustee. 
At  one  time  such  powers  could  only  exist  under  the  express 
provisions  of  the  settlement ;  but,  for  many  years  past,  such  a 
power  has  been  implied  by  statute  in  all  trust  instruments 
irrespective  of  the  date  at  which  they  first  came  into  opera- 
tion (J)).  These  statutory  powers  will  be  discussed  in  the  next 
article. 

Before  1882  a  trustee  could  only  be  discharged  without  the 
appointment  of  a  successor  in  two  cases,  viz.,  (1)  by  the  con- 
sent of  all  the  beneficiaries  (as  to  which  see  infra)  or  (2)  by 
order  of  the  court,  which  had  (and  still  has)  jurisdiction  in  a 
proper  case  (in  an  administration  action  or  summons,  but  not 
in  a  summons  under  the  Trustee  Act  (c) )  to  discharge  one  of 
two  or  more  trustees  without  appointing  a  person  to  succeed 
him  {d). 

However,  Parliament  has  now  provided  that  "  if  and  so 
far  as  a  contrary  intention  is  not  expressed "  in  the  trust 
instrument,  where  there  are  more  than  two  trustees,  and  one 
of  them  declares  by  deed  that  he  is  desirous  of  being  dis- 
charged, and  if  his  co-trustees  and  such  other  person  (if  any) 
as  is  empowered  to  appoint  new  trustees,  by  deed  consent  to 
his  discharge  and  to  the  vesting  in  his  co-trustees  alone  of  the 
trust  property,  then  he  shall  be  discharged  without  any  new 
trustee  being  appointed  in  his  place  («).  Whether  a  new 
trustee   can  be  subsequently   appointed   in   his  place   before 

(6)  Trustee  Act,  1893  (56  &  57 
Viot.  c.  53),  s.  10. 

(c)  Re  Ohetwynd's  Settlement, 
Scarisbriclc  v.  Nevinson,  [1902] 
1  Ch.  692. 

{d)  See  Be  Stokes''  Trusts 
(1872),  L.  R.  13  Eq.  333. 

(e)  Trustee  Act,  1893,  s.  11. 


Trusts  (1872),  L.  R.  7  Ch.  223; 
and  Be  The  Moravian  Society 
(1858),  26  Beav.  101. 

(a)  Be  Harrison's  Trusts  (1852), 
22  L.  J.  Ch.  69. 

{a)  See  Assets  Bealization  Co. 
V.  Trustees,  etc..  Corporation 
(1895),  65  L.  J.  Ch.  74. 
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another  vacancy  occurs  seeras  questionable,  and  is  discussed     Art.  68. 
infra  at  p.  385. 

The  method  of  retirement  by  consent  of  all  the  beneficiaries  Retirement 
is   merely  a  corollary   of  Art.  64.     The  beneficiaries   coUec-  pfaluhT' 
tively  l)eing  the  sole  owners  of  the  property,  and  able  to  put  beneficiaries. 
an  end  to  the  trust,   can   a  fortiori  permit  the   trustee  to 
retire. 

Eetirement  by  order  of  the  court,  is  now  a  comparatively  Keiirement 
rare  method  of  retirement  from  a  trust.  It  might  arise  where  ^?  °^'^^'^  °^ 
the  trustee  wishes  to  retire  and  either  cannot  procure  a  person 
to  take  his  place,  or,  being  himself  the  appointing  party,  has  a 
dispute  with  his  beneficiaries  in  relation  to  the  person  to  be 
appointed,  or  where  the  persons  to  appoint  are  out  of  the 
country,  or  cannot  be  found  (/ ).  In  such  cases  he  would  be 
justified  in  issuing  an  originating  summons  under  Order  54b, 
r.  5,  of  the  Rules  of  the  Supreme  Court  for  the  appointment 
of  a  new  trustee  in  his  place.  No  doubt  it  was  formerly  con- 
sidered that  a  trustee  could  not  retire  from  his  trust  without 
some  good  reason,  and  that  "  if  the  circumstances  preventing 
his  continuing  to  perform  his  duties  arose  from  any  act  of  his 
own,  or  anything  relating  to  himself,  he  ought  to  pay  the  costs 
of  the  appointment  of  a  new  trustee  "  {g);  or  in  some  cases 
be  simply  disallowed  his  own  costs  (/i).  But  this  was  long 
before  the  statutory  power  which  enables  a  trustee  to  retire  if 
desirous  of  being  discharged ;  and  it  is  conceived  that,  now,  a 
trustee  would  not  only  be  exempt  from  bearing  the  costs  of  an 
application  to  appoint  a  new  trustee  on  his  retirement  (where 
it  is  difficult  or  impossible  to  appoint  such  a  person  under  an 
express  or  the  statutory  power),  but  would  also  be  entitled  to 
his  own  costs  (i) ;  anyhow,  it  is  the  common  practice  (li). 

Paeagbaph  (2)  (a). 

An  instance  of  a  trustee  being  removable  under  an  express  illustration 
power,  is  afforded  by  the  form  of  bankers'  mortgage  which  of  express 
has  of  late  years  become  common,  viz.,  a  declaration  by  a  remove  a 
mortgagor  who  has  deposited  his  title  deeds,  that  he  will  hold 
the  legal  estate  in  trust  for  the  mortgagees,  with  power  for 

(f)  See  Be  Eumphrfs  Estate  (1837),  1  Keen,  758;    Greenwood 

(1855),   1  Jur.  (N.  s.)  921;  and  v.  T^afce/ord  (1839),  1  Beav.  576  ; 

Be  Somerset,  [1887]  W.  N.  122.  Be  Stohes'   Trusts  (1872),  L.   E. 

(o)  Forshaw       v.       Higginson  13    Eq.    333 ;     and    Barker    v. 

(1855),  20  Beav.  485.  Peile  (1865),  2  Dr.  &  Sm.  340. 

{h)  PoHer  v.  Watts  (1852),  21  {Jc)  See  Be  Ghetwynd's  Settle- 

L.  J.  Ch.  211.  ment,    8earisbrick    v.    Nevinson, 

{i)  See    Coventry    v.    Coventry  [1902]  1  Ch.  692. 
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Art.  68.  the  mortgagees,  during  the  continuance  of  the  security,  to 
remove  him  or  any  other  trustee  from  the  trusteeship,  and  to 
appoint  themselves  or  any  other  person  in  his  place.  In  such 
cases  the  mortgagees  can,  by  a  deed  removing  the  trustee  and 
appointing  another  person,  coupled  with  a  vesting  declaration, 
take  the  legal  estate  out  of  the  mortgagor,  or  even  of  an 
assign  to  whom  he  has  conveyed  it  with  notice  (Z). 

Paeagbaph  (2)  (b)  and  (c). 

The  removal  of  a  trustee  under  the  statutory  power  of 
appointing  new  trustees,  or  by  the  court,  is  so  mixed  up  with 
the  appointment  of  new  trustees,  that  the  reader  is  referred  to 
the  next  article  for  further  information  on  the  subject. 


Art.  69. — Appointment  of  New  Trustees  (m). 

(1)  'New  trustees  of  a  settlement  may  be  appointed — 

(a)  under  an  express  power  ; 

(b)  under  the  statutory  power  conferred  by  s.  10  of 

the  Trustee  Act,  1893,  unless  a  contrary 
intention  is  expressed  in  the  settlement ; 

(c)  by  a  person  appointed  for  that  purpose  by  the 

Lunacy  Court,  where  the  person  having  power 
to  appoint  is  a  lunatic  or  a  person  of  unsound 
mind  (n) ; 

(d)  by  the   Chancery  Division  of  the  High  Court 

(or,  where  a  trustee  is  a  lunatic,  by  the 
Lunacy  Court)  on  the  application  of  any 
trustee  or  beneficiary  (o),  whenever  it  is  found 
inexpedient,  difficult,  or  impracticable  to 
appoint  a  trustee  without  the  assistance  of  the 
court ;  and  particularly  where  it  is  desirable 
to  appoint  a  new  trustee  in  place  of  one  who  is 
convicted  of  felony,  or  is  a  bankrupt  (p),  or  is 

(l)  London  and  County  Bank-  (o)  Trustee  Act,  1893  (56  &  57 

inq  Go.  V.  Goddard,  [1897]  1  Ch.  Vict.  o.  53),  s.  36,  and  Lunacy 

642.  Act,  1890  (53  Vict.  c.  5),  s.  141. 

(m)  The     appointment     of     a  The  court  can  charge  the  costs  of 

judicial    trustee    is    treated    of  such  appointment,  and  of  vesting 

separately  in  Art.  71,  infra.  orders,     on     the     trust     estate 

(m)  Be  Shortridge,  [1895]  1  Ch.  (Trustee  Act,  1893,  s.  38). 

278.  (p)  Trustee  Act,  1893,  s.  25. 
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a  lunatic  or  person  of  unsound  mind.     Where,     Art-  69- 
however,   there    is    a   donee   of   a   power    of 
appointing  new  trustees  able  and   willing  to 
exercise  it,  the  court  has  no  power  to  appoint 
new  trustees  contrary  to  his  wishes  {q). 

(2)  Every  new  trustee,  both  before  and  after  the 
trust  property  is  vested  in  him,  has  the  same  powers, 
authorities,  and  discretions  (incident  to  the  office  of 
trustee)  (r),  and  may  in  all  respects  act  as  if  he  had 
been  an  original  trustee. 

(3)  Any  person,  including  a  corporation  (s),  who  can 
hold  property,  is  capable  of  being  appointed ;  but  a 
person  ought  not  to  be  appointed  who  is  not  sui  juris ; 
nor  (except  under  very  exceptional  circumstances)  one 
who  resides  out  of  the  jurisdiction  of  the  court ;  nor 
one  who  is  a  beneficiary,  or  husband  of  a  beneficiary. 
The  donee  of  a  power  of  appointing  new  trustees  ought 
not  to  appoint  himself  {t)  without  the  sanction  of  the 
court  [u) ;  and  (semble)  cannot  do  so  under  the  statutory 
power. 

(4)  Where  an  attempted  appointment  is  invalid,  the 
old  trustee  remains  .liable,  and  the  invalid ly  appointed 
new  trustee  also  becomes  liable  if  he  intermeddles  with 
the  trust  property  (x). 

Paragraph  (1)  (a). 

Express   powers   to    appoint   new   trustees   are   construed  Appointment 
somewhat  strictly.     Thus,  where  an  express  power  to  appoint  tru^j^g 
new   trustees    is   vested    in    "the   surviving  or    continuing  under expres 

power. 

(q)  lie     Eigginbottom,     [1892]  persons  who   are  also   trustees, 

3   Ch.    132.     But  this  does  not  see  per  Faxweijl,  J.,  in  Be  Smith, 

relate    to    appUoations    for    the  Eastich  v.  Smith,  [1904]  1  Ch.  at 

appointment  of  a  judicial  trustee  p.  144  ;  and  supra,  p.  365  et  seq. 
under  the  Judicial  Trustees  Act,  (s)  Be    Thompson's    Settlement 

1896,   as  to  which  see  Art.    71,  Trusts,  Thompson  v.  Alexander, 

infra,    and    Douglas    v.    Bolam,  [1905]  1  Ch.  229. 
[1900]    2    Ch.    749;     nor,    it    is  (t)  Be  SJceats' Settlement,  Slceats 

apprehended,  to  cases  in  which  v.  Evans  (1889),  42  Ch.  D.  522  ; 

a  judgment  for  general  adminis-  Be    Newen,    Newen    v.    Barnes, 

tration    has    been    given,    as   to  [1894]  2  Ch.  297. 
which  see  infra,  p.  379.  (it)  Montefiore      v.     Guedalla, 

(r)  As   to   the   difference   be-  [1903]  2  Ch.  723. 
tween    powers   incident   to    the  (x)  Pearce  v.  Pearce  (1856),  22 

office    and    powers    confided    to  Beav.  248. 
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Art.  69. 


"  Continuing 
trustees  or 
trustee." 


"  Unfit  and 
incapable," 
or  "  unable 
to  act,"  or 
going  abroad. 


trustees  or  trustee,  or  the  heirs  executors  or  administrators 
of  the  last  surviving  and  continuing  trustee,"  and  all  the 
trustees  are  desirous  of  retiring,  they  cannot  do  so  by- 
appointing  new  trustees  in  their  place  by  one  deed ;  but  one 
must  appoint  a  new  trustee  in  the  place  of  the  first  retiring 
trustee,  and  then  the  new  trustee  must  appoint  one  in  the 
place  of  the  second  retiring  trustee,  and  so  on  {y).  This 
singular  instance  of  verbal  subtlety  all  turns  upon  the  idea 
that  trustees  who  are  about  to  retire  cannot  he  said  to  be  con- 
tinuing {£),  but  that  if  one  retired  first,  the  other  would  be  a 
continuing  trustee,  although  he  might  intend  to  retire  the  next 
day.  It,  in  addition  to  the  words  "  surviving  and  continuing," 
the  words  "  or  other  trustee  or  trustees  "  had  been  added,  the 
retiring  trustees  might  have  appointed  new  ones  by  the  same 
deed  {y). 

So,  again,  the  words  "  unfit  and  incapable "  are  very 
strictly  construed.  Thus,  where  a  new  trustee  was  to  be 
appointed  if  a  trustee  became  "  incapable  of  acting,"  it  was 
held  that  the  bankruptcy  of  one  of  the  trustees  did  not  fulfil 
the  condition,  as  it  only  rendered  him  unfit  but  not  incapable  {a). 
And  so  where  the  words  were  "  unable  to  act,"  it  was  held 
that  absence  in  China  or  Australia  did  not  disable  (&),  although 
it  clearly  unfitted  (c),  a  trustee  for  the  office.  But  where  the 
power  was  to  arise  in  case  a  trustee  should  "be  abroad,"  the 
fact  of  his  having  taken  a  five  years'  lease  of  a  residence  in 
Normandy  was  held  to  be  sufficient  to  enable  the  donee  of 
the  power  to  displace   him(cZ).     So,  it   has  been  held  that 


(y)  Lord  Oamoys  v.  Best  {1854:), 
19  Beav.  414 ;  Be  Ooates  to 
Parsons  (1886),  34  Ch.  D.  370; 
Be  Norris,  Allen  v.  Norris  (1884), 
27  Ch.  D.  333.  This  notion  was 
strongly  disapproved  by  Bacon, 
V.-C,  in  Be  Olenny  and  Hartley 
(1884),  25  Ch.  b.  611  ;  but 
the  Vice-ChanoeUor's  dicta  were 
equally  strongly  disapproved  by 
Peaeson,  J.,  in  Be  Norris,  Allen 
V.  Norris,  supra,  and  by  North, 
J.,  in  Be  Ooates  to  Parsons,  supra. 

(e)  With  regard  to  appoint- 
ments made  under  the  statutory 
power,  this  is  not  so,  as  the 
statute  enacts  that  a  continuing 
trustee  shall  include  a  refusing 
or  retiring  trustee,  if  willing  to 
act,  as  donee  of  the  power 
(Trustee  Act,  1893,  s.  10  (4)  )  ; 
i)ut  he  is  not  a  necessary  party  if 


unwilling  to  act  (see  Be  Norris, 
Allen  V.  Norris  (1884),  27  Ch.  D. 
333). 

(a)  Turner  v.  Maule  (1850), 
15  Jut.  761  ;  see  Be  Watts's 
Settlement  (1851),  9  Hare,  106. 

(6)  Withington  v.  Wifhington 
(1848),  16  Sim.  104;  Be  Harri- 
son's Trusts  (1852),  22  L.  J.  Ch. 
69  ;  but  see  Be  Bignold's  Settle- 
ment Trusts  (1872),  L.  E.  7  Ch. 
223 

(c)  MennardY.Welford  {ISSi), 
1  Sm.  &  G.  426;  and  Be 
Harrison's  Trusts  (1852),  22  L.  J. 
Ch.  69.  A  mere  temporary 
absence  abroad  would  not  unfit 
a  trustee  for  the  office  {Be  The 
Moravian  Society  {185S),  26  Beav. 
101. 

(d)  Be  Lord  Stamford,  Payne 
V.  Stamford,  [1896]  1  Ch.  288. 
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lunacy  disables  a  trustee  so  as  to  bring  a  power  into  opera-     Art.  69. 
tion  (e). 

With  regard  to  a  trustee  becoming  unfit  to  act,  bankruptcy 
(at  all  events  where  the  trust  property  consists  of  money  or 
other  property  capable  of  being  misappropriated,  and  where 
the  cestuis  que  trusts  desire  his  removal  (/)),  and  liquidation 
or  composition  (/),  or  conviction  of  a  dishonest  crime  (g)^ 
are  grounds  for  his  removal  by  the  court,  under  s.  25  of  the 
Trustee  Act,  1893  (which  has  taken  the  place  of  s.  147  of 
the  Bankruptcy  Act,  1883).  Whether,  however,  they  would 
enable  a  donee  of  a  power  of  appointing  new  trustees  to 
displace  him  hostilely  on  the  ground  of  unfitness  seems 
questionable.  Anyhow,  it  has  been  held  that  infancy  is  not 
unfitness,  although  an  infant  will  be  removed  by  the  court  Qi). 
Lastly,  with  regard  to  incapacity,  the  word  is  strictly 
limited  to  incapacity  of  the  trustee  arising  from  some 
personal  defect  (i),  as  illness,  lunacy  (k),  or,  possibly, 
infancy. 

Where  the  power  is  vested  in  a  tenant  for    life,  he  may  Power 
exercise  it  even  after  alienating  his  life  estate  {I).     On  the  not^ncf^ent 
other  hand,  where  a  decree  for  administration  by  the  court  has  to  donee's 
been  made,  the  donee  of  a  power  (whether  express  or  statutory) 
can  only  appoint  a  new  trustee  under  the  supervision  of  the 
court,  which  will,  however,  accept  his  nominee,  unless  there 
be  strong  grounds  for  rejecting  him  {m). 


Pakageaph  (1)  (b). 
If  there  be  no  express  power,  or  even  if  there  be  one  and  Appointment 


estate. 


of  new 
trustees 


the  statutory  power  is  not  expressly  negatived  or  modified  (n), 
and  the  express  power  is  for  some  reason  inapplicable  to  the  under  the 
state  of  circumstances  that  has  arisen,  new  trustees  may  be  s"*'"*°''y 
appointed  under  the  provisions  of  s.  10  of  the  Trustee  Act, 

(e)  Be  East  (1873),  L.  E.  8  Ch.  L.  R.  7  Ch.  223. 
735.  (h)  Be  East  (1873),  L.  E.  8  Ch. 

(/)  See     Be    Barlcer's     Trusts  735  ;  Be  Blake,  [1887]  W.  N.  173. 
(1875),  1  Ch.  D.  43  ;  Be  Adams'  (I)  Eardaker      v.      Moorhouse 

Trust  (1879),  12  Ch.  D.  634.  (1884),  26  Ch.  D.  417. 

(g)  Turner   v.    Maule    (1850),  (m)  Be     Oadd,     Eastwood     v. 

15  Jux.  761.  Clark  (1883),  23  Ch.  D.  134  ;   Be 

{h)  Be  Tallatire,  [1885]  W.  N.  Hall,   Hall   v.    Hall   (1885),    33 

191.  W.   E.   508  ;    Be  Sales,  Sales  v. 

(i)  See  Be   Watts's   Settlement  Sales,  [1911]  W.  N.  234. 
(1851),  9  Hare,  106;    Turner  r.  (n)  Cecil   v.    Langdon    (1884), 

Maule  (1850),  15  Jur.  761;    Be  28  Ch.  D.  1  ;  a,nd  Be  Wheeler  and 

Bignold's  Settlement  Trusts  {1812),  de  BooJiow,  [1896]  1  Ch.  315. 
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Art.  69.  1893  (56  &  57  Vict.  c.  53).  In  that  ease,  it  has  been  held 
that  the  persons  to  exercise  the  statutory  power  are  not  the 
persons  nominated  to  exercise  the  express  power,  but  the 
surviving  or  continuing  trustees  or  trustee,  or  the  personal 
representatives  of  the  last  surviving  or  continuing  trustee  (o). 
This  seems  a  rather  narrow  construction  of  the  Act,  the  words 
of  which  are  as  follows  : 

(1)  Where  a  trustee,  either  original  or  substituted,  and  whether 
appointed  by  a  court  or  otherwise,  is  dead,  or  remains  out  of  the  United 
Kingdom  for  more  than  twelve  months,  or  desires  to  be  discharged  from 
all  or  any  of  the  trusts  or  powers  reposed  in  or  conferred  on  him,  or 
refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  the  purpose  of  appointing  new 
trustees  by  the  instrument,  if  any,  creating  the  trust  (p),  or  if  there  is 
no  such  person,  or  no  such  person  able  and  willing  to  act,  then  the 
surviving  or  continuing  trustees  or  trustee  for  the  time  being  (q),  or  the 
personal  representatives  of  the  last  surviving  or  continuing  trustee  (r), 
may,  by  writing  (s),  appoint  another  person  or  other  persons  to  be  a 
trustee  or  trustees  in  the  place  of  the  trustee  dead,  remaining  out  of  the 
United  Kingdom,  desiring  to  be  discharged,  refusing,  or  being  unfit  or 
being  incapable,  as  aforesaid. 

(2)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any  part  of 
trust  property — 

(a)  the  number  of  trustees  may  be  increased ;  and 

(b)  A  separate  set  of  trustees  may  be  appointed  for  any  part  of  the 

trust  property  held  on  trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property,  notwithstanding  that  no 

(o)  Be  Wheeler  and  de  JRocJiow,  511  ;    but  ef.  Be  Ambler's  Trusts 

[1896]  1  Ch.  315.  (1888),    59    L.    T.    210).     It    is 

(p)  Where  there  was  no  express  apprehended  that  aU  the  living 
power  but  merely  a  declaration  executors  who  have  not  re- 
in a  marriage  settlement  that  nounoed  probate  (see  Oranville 
the  husband  and  wife  and  the  v.  MeNeile  (1849),  7  Hare,  156) 
survivor  of  them  should  have  must  join  in  the  appointment, 
power  to  appoint  new  trustees,  and  not  merely  those  who  have 
it  was  held  that  they  could  actually  proved,  as  the  reason- 
exercise  this  statutory  power  as  ing  on  which  the  decision  in  Be 
the  persons  nominated  for  the  Pawley  and  London  and  Pro- 
purpose,  etc.  (Be  Walker  and  vineial  Banh,  [1900]  1  Ch.  58, 
Hughes' Gontraet{1883),24iCh.D.  was  founded  in  relation  to  the 
698).  Land   Transfer   Act    is   equally 

iq)  This    does    not    apply    to  applicable  to  this  statute.  Under 

a    new    judicial    trustee    to    be  Lord  Cranworth's  repealed  Act, 

appointed  in  place  of  a  retiring  23  &  24  Vict.  c.    145,  s.   27,  the 

judicial  trustee,  so  as  to  oust  the  words  were  "the  acting  execu- 

disoretion  of  the  court :  see  Be  tor,"   which  have  been  held  to 

Johnston,     Mills     v.     Johnston,  enable  the  proving  executor  to 

[1911]  W.  N.  234.  execute    the  power  in  that  Act 

(r)  This  includes  the  executor  where  stiU  applicable  {Be  Bouche- 

of    a   sole    trustee    {Be    Shafto's  rett,    Barne    v.    ErsTcine,    [1908] 

Trusts   (1885),    29   Ch.   D.    247),  1  Ch.  180). 

but  not  the  executor  of  a  person  (s)  Nevertheless     the     power 

who  was  nominated  trustee  of  a  cannot  be  exercised  by  will  (Be 

wUl  but  died  before  the  testator  Parker's    Trusts,    [1894]    1    Ch. 

(Nicholson  v.  Field,  [1893]  2  Ch.  707). 
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new  trustees  or  trustee  are  or  is  to  be  appointed  for  otlier  parts 
of  the  trust  property,  and  any  existing  trustee  may  be  appointed 
or  remain  one  of  such  separate  set  of  trustees ;  or,  if  only  one 
trustee  was  originally  appointed,  then  one  separate  trustee  may 
be  so  appointed  for  the  first-mentioned  part ;  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new  trustee 

where  only  one  trustee  was  originally  appointed  (t),  or  to  fill  up 
the  original  number  of  trustees  where  more  than  two  trustees 
were  originally  appointed  ;  but,' except  where  only  one  trustee 
was  originally  appointed,  a  trustee  shall  not  be  discharged  under 
this  section  from  his  trust  unless  there  will  be  at  least  two 
trustees  to  perform  the  trust ;  and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust  property,  or 

any  part  thereof,  jointly  in  the  persons  who  are  the  trustees, 
shall  be  executed  or  done. 

(3)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the  trust 
property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in  him, 
shall  have  the  same  powers,  authorities,  and  discretions,  and  may  in  all 
respects  act,  as  if  he  had  been  originally  appointed  a  trustee  by  the 
instrument,  if  any,  creating  the  trust. 

(4)  The  provisions  of  this  section  relative  to  a,  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying  before 
the  testator,  and  those  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the  provisions  of 
this  section. 

(5)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  provisions 
therein  contained. 

(6)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 


Art,  69. 


This  section  (which  is  a  re-enactment  of  s.  31  of  the  Con-  cases  in 
veyancing  Act,  1881  (44  &  45  Viet.  c.  41)),  has  put  an  end  to  ^■^''^^'^^^^'g^jg 
many   questions  which   formerly  presented  much   difficulty,  exercisable. 
For    instance,   where   a   trustee    had    gone    abroad,   it   was 
always   a   source   of   trouble   to   determine   what  amount   of 
absence  constituted  a  disability  or  unfitness  for  his  continuing 
a  trustee  (u).     Now,  however,  twelve  months  is  specified  as 
the  period.     It  will  be  seen  that   the   power   is   exercisable 
in  six  cases,  viz. :  (1)  on  the  death  of  a  trustee ;   (2)  where 
he  remains  out  of  the  kingdom  for  twelve  months  ;  (3)  where 
he  desires  to  be  discharged ;    (4)  where   he   refuses   to   act ; 
(5)  where  he  is  unfit  to  act ;  and  (6)  where  he  is  incapable 
of  acting. 


{t)  Mere  disclaimer  by  one  of 
two  trustees  does  not  enable  the 
other  one  to  retire  and  appoint 
one  only  in  his  place  {Earl  of 
Lonsdale    v.    Bechett    (1850),    4 


De  G.  &5  Sm.  73). 

(u)  See  Be  Harrison's  Trusts 
(1852),  22  L.  J.  Ch.  69;  Be 
Bignold's  Settlement  Trusts  (1812), 
L.  E.  7  Ch.  223. 


abroad. 
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Art.  69.  The  first   case   requires   no   comment.      "With    regard    to 

Trustee"         residence  abroad,   the   twelve   months   means   an    unbroken 
residing  period  of  twelve  months  (x).    Whether  such  a  person  could  be 

displaced  under  this  power  against  his  will  would  seem  on 
the  wording  of  the  section  and  apart  from  authority  to  be 
questionable.  Sub-s.  4  makes  a  "retiring  trustee"  one  of 
the  donees  of  the  power  if  willing  to  act.  Under  an  express 
power  enabling  a  "  surviving  or  continuing  trustee "  to 
appoint  a  new  trustee  in  the  place  of  a  trustee  dying,  going 
to  reside  abroad,  becoming  incapable  of  acting,  etc.,  a  surviving 
trustee,  although  himself  residing  abroad,  was  held  to  be  able 
to  exercise  the  power  {y).  But  under  the  statutory  power  it 
is  conceived  that  a  trustee  who  is  being  displaced  either  for 
unfitness  or  incapacity,  or  for  residing  abroad,  is  not  a  "  retiring 
trustee."  On  the  other  hand,  it  is  difficult  to  see,  when  he  is 
one  of  two  or  more  surviving  trustees,  why  he  should  not  fall 
directly  within  the  power  itself,  unless  the  word  "or  "  in  the 
expression  "  surviving  or  continuing  trustees  "  is  to  be  read 
"  and." 
Meaning  of  Practically    that    is    how   the  phrase  has  been  construed 

couttouing  °^  '^^'^^  regard  to  express  powers.     In   Travis  v.  Illingworth  {£), 
trustee."  KiNDBBSLEY,  V.-C,  said  :  "  A  retiring  trustee  cannot  be  regarded 

as  a  surviving  or  continuing  trustee  within  the  meaning  of 
the  power.  T.  was  indeed  a  surviving  trustee  because  the 
other  two  were  dead ;  and  if  he  had  intended  to  continue  to  be 
a  trustee,  and  had  made  the  appointment  to  supply  the  places 
of  the  deceased  trustees,  such  appointment  would  have  been 
valid ;  but  he  had  resolved  to  retire,  that  is  to  be  no  longer  a 
continuing  trustee."  The  point  came  directly  before  North,  J., 
in  Re  Coates  to  Parsons  (a).  The  learned  judge  there 
followed  Travis  v.  Illingworth  (z),  and  held  that  apart  from 
sub-s.  4  a  surviving  or  continuing  trustee  would  not  confer  the 
power  on  a  surviving  but  not  continuing  trustee.  He,  how- 
ever, avoided  deciding  whether  a  trustee  who  was  being  dis- 
placed for  residing  abroad  was  a  retiring  trustee  by  holding  that 
sub-s.  4  would  not  include  such  a  person  unless  it  is  shown 
that  he  was  competent  and  willing  to  act,  which  had  not  been 
proved  there.  In  other  words  he  held  that  prima  facie 
surviving  and  continuing  trustees  may,  under  the  power  dis- 
place a  trustee  resident  abroad ;  at  all  events  unless  he,  being 

(x)  Be    Walker,    Summers    v.  (a)  (1886)  34  Ch.  D.  370;  and 

Barrow,  [1901]  1  Ch.  259.  see    also    Be    Norris,    Allen    v. 

(y)  O'Beillyv.AUerson  [184:9),  Norris    (1884),   27  Ch.  D.   333; 

8  Hare,  101.  but   cf.    contra.   Be   Glenny   and 

[z)  (1865)  2  Dr.  &  Sm.  344.  fiari%  (1884),  25  Ch.  D.  611. 
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able  and  willing  to  act,  intervenes  and  insists  upon  his  right     Art.  69. 
to   join  in   the  appointment ;    but  the  twelve  months   must 
be  unbroken  (b). 

With  regard  to  the  third  ground  it  is  conceived  that  it  is  Trustee 
clearly  applicable  to  the  case  of  an  executor  who,  having  paid  ^jg^char^ed. 
debts,  and  funeral  and  testamentary  expenses,  has  assented  to 
a  settled  legacy  where  the  testator  has  not  appointed  trustees 
to  administer  it.  In  such  cases,  where  the  executor  has 
assented  to  the  legacy,  he  hecomea  functus  officio  qua  executor, 
and  thenceforth  holds  the  legacy  as  trustee  (c),  and  (it  is 
submitted)  can,  like  any  other  trustee,  retire,  and  appoint  a 
new  one  in  his  place  under  the  section  now  under  considera- 
tion (d).  Whether,  however,  the  section  is  equally  applicable 
where  the  legacy  is  not  settled  (e.g.,  a  legacy  to  an  infant 
for  which  the  executor  cannot  get  a  receipt),  or  where  an 
administrator  holds  a  share  of  residue,  seems  much  more 
doubtful.  The  present  writer  (apart  from  authority)  would 
have  thought  that  the  retention  of  a  legacy  by  an  executor 
or  administrator  until  he  can  get  a  receipt  is  in  his  legal 
character  of  personal  representative,  and  that  no  trusts 
having  been  declared  with  regard  to  the  legacy,  there  can  be 
no  implication  that  he  has  changed  his  legal  character  of 
executor  or  administrator  (whose  legal  duty  is  to  pay  the 
legatee  or  next  of  kin)  for  that  of  a  trustee  responsible 
only  in  equity  («).  At  the  same  time,  having  regard  to  the 
judgment  of  Noeth,  J.,  in  Re  Smith,  Henderson-Roe  v. 
Hitchins  (c),  and  the  definition  of  trustee  in  s.  50  of  the 
Trustee  Act,  1893,  the  language  of  s.  10  seems  wide  enough 
to  cover  such  cases.  But  the  fact  that  s.  25  expressly 
forbids  the  court  to  appoint  an  executor  or  administrator 
seems  to  show  that  Parliament  did  not  intend  s.  10  to  be 
applicable  where  legacies  remain  unpaid,  or  personal  estate,  of 
an  intestate  remains  undistributed.  The  point  seems,  there- 
fore, to  be  too  doubtful  to  enable  practitioners  to  advise  personal 
representatives  to  appoint  trustees  in  their  stead  under  s.  10. 

The  question  occasionally  crops  up,  as  to  whether,  where  Filling  up 
one  of  three  or  more  trustees  has  retired  under  s.  12  of  the  trustee  who 
Act  without  appointing  a  new  trustee  in  his  place,  that  place  has  already 
can  be  subsequently  filled  up  before  another  vacancy  occurs.  sectiottli2. 

(b)  See  note  (x),  p.  382,  ante.  {d)  lb.  ;  and  see  also  i?e  If  owe, 

(c)  See  Be  Smith,  Henderson-  MeAlpine  v.  Moore  (1882),  21 
Boev.  Hitchins  (18S9),  4:2  Ch..!).  Ch.  D.  778;  and  comments 
302  ;  Be  Earl  of  Starnford,  Payne  thereon  of  Kekewich,  J.,  in. 
v.  Stamford,  [1896]  1  Ch.  288;  E^atom  v.  Dames,  [1894]  W.  N.  32. 
Be  Willey,  [1890]  W.  N.  1.  («)  See  Eaton  y.  Daines,  supra. 
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The  present  writer  considers  the  point  to  be  very  doubtful 
and  has  always  declined  to  accept  titles  to  real  estate  which 
depend  on  the  validity  of  such  an  appointment.  The 
statutory  power  only  authorises  an  appointment  where  a 
trustee  "is  desirous  of  being  discharged" — a  phrase  couched 
in  the  present  tense  and  incapable  without  violence  to  the 
language  of  being  construed  as  equivalent  to  where  a  trustee 
"  has  retired."  If  it  be  argued  that  the  whole  section  shows 
an  intention  to  enable  vacancies  to  be  filled,  it  is  answered 
that  this  is  a  casus  omissus. 

With  regard  to  the  fourth  case,  viz.,  refusal  to  act,  it  is 
apprehended  that  it  clearly  extends  to  the  case  of  a  disclaimer 
— i.e.,  to  a  case  where  the  person  nominated  trustee  has  never 
accepted  the  office  (/). 

With  regard  to  a  trustee  becoming  unfit  to  act  or  incapable 
of  acting,  the  reader  is  referred  to  p.  378,  siipra. 

By  sub-s.  2  (a)  and  (c),  on  an  appointment  under  the 
statutory  power  the  number  of  the  trustees  may  be  increased 
or  diminished  so  long  as  the  number  does  not  fall  below  two, 
unless  a  sole  trustee  was  originally  appointed.  Thus  a  sole 
surviving  trustee  will  not  be  discharged  by  the  appointment 
of  one  only  in  his  place.  The  question  whether  the  number 
can  be  increased  or  diminished  under  a  special  power, 
depends  on  the  interpretation  of  the  power  itself  (g);  but 
prima  facie  such  powers  do  not  authorise  a  reduction  {h),  and 
the  court  itself  is  generally  indisposed  to  reduce  the  number 
unless  an  administration  action  is  pending,  or  the  fund 
is  about  to  be  paid  into  Court  or  is  immediately  divisible  (i). 

The  provision  in  sub-s.  2  (b)  reversed  the  old  law  of  the 
Court  which  forbade  the  severance  of  trusts  by  donees  of 
the  power  of  appointing  new  trustees,  although  the  court 
imposed  no  such  restriction  on  itself,  but  frequently  appointed 
separate  trustees  of  separate  shares  (J).  The  sub-section 
applies   notwithstanding    that  the  trusts,  although  separate 


(/)  See  Be  Hadley  (1851),  5 
De  G.  &  Sm.  67. 

(g)  MeinertzJiagen  v.  Davis 
(1844),  1  CoU.  C.  C.  at  p.  341; 
Miller  v.  Priddon  (1852),  1  De  G. 
M.  &  G.  335  ;  Be  Bathurst's 
Estate  (1854),  2  Sm.  &  GiflE.  169. 

(h)  See  Earl  of  Lonsdale  v. 
Beckett  (1850),  4De  G.  &  Sm.  73  ; 
but  cf.  Be  Gunningliani  and  Brad- 
ley to  Wilson,  [1877]  W.  N.  258  ; 
and  West  of  England,  etc..  Bank 
v.  Murch  (1883),  23  Ch.  D.  138. 


(i)  Be  Skeats'  Settlement, 
Skeats  v.  Evans  (1889),  42  Ch.  D. 
522 ;  Be  Newen,  Newen  v. 
Barnes,  [1894]  2  Ch.  297;  Be 
Gardiner's  Trusts  (1886),  33  Ch. 
D.  590. 

(?)  See  Be  Cotterill's  Trusts, 
[1869]  W.  N.  183  ;  Be  Omnge, 
Oooper  V.  Todd,  [1881]  W.  N.  50  ; 
Be  Dennis's  Trusts  (1864),  12 
W.  R.  575;  Be  Cunard  (1878), 
27  W.  E.  52  ;  Be  Moss's  Trusts 
(1888),  37  Ch.  D.  513. 
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for  a  time,  may  ultimately   again   unite  in  favour   of  one     Art.  69. 
individual  (k). 

It  will  be  perceived  that  paragraphs  (a)  and  (b)  are  governed  increase, 
by  the  opening  words  of  sub-s.  2,  viz.,  "  on  the  appointment  ggygrance'  "'^ 
of   a   new  trustee   for  the  whole  or   any   part  of   the   trust  only  possible 
property."       Therefore    an     additional     trustee     cannot   be  ™ent  of  new 
appointed  except  on  a  vacancy  in  the  trusteeship  (1).     Nor,  it  trustees, 
is  conceived,  could  four  existing  trustees  of  a  will  split  them- 
selves into  two  sets,  one  for  fund  A  and  the  other  for  fund  B, 
for  there  would  be  no  appointment  of  a  new  trustee  for  the 
whole  07-  any  part  of  the  trust  property.      Under  the  some- 
what different  language  of  the  Conveyancing  Act,  1882,  s.  5,  it 
was  considered  doubtful  whether  an  appointment  of  separate 
trustees  of  a  separate  part  could  be  made  under  paragraph  (b) 
for   the    mere    purpose    of   abstracting   that  part  from  the 
custody   of    the    existing   trustees   who    were   to    retain   the 
residue   {m).      But   the   wording  of  the  present   sub-section 
allowing  severance  on  the  appointment  of  a  new  trustee  for 
the  whole  or  any  part  of  the  trust  property  appears  to  put 
the  doubt  at  rest.     Whether,  after  a  total  extinguishment  of 
all  the  trustees,  new  trustees  can  be  appointed  of  part  of  the 
trust    property,  leaving   the   residue    in   the   hands    of   the 
executors  of  the  last  surviving  trustee,  seems  more  doubtful, 
and  has  been  answered  in  the  negative  by  the  Irish  Courts  (n). 

In  order  to  get  out  of  the  difficulty  of  appointing  an  additional  Questionable 
trustee  where  there  is  no  vacancy,  a  questionable  practice  has  device  for 
sprung  up,  of  one  trustee  X.  purporting  to  retire,  followed  by  additional 
the  appointment  of  A.  and  B.  in  his  place,  followed  again  by  the  ^""stee  where 

u  »/  HO  V3,C3.I10V 

immediate  retirement  of  B.  and  the  reappointment  of  X.  the 
original  trustee  in  his  place.  It  is,  however,  difficult  to  under- 
stand how  X.  can  be  said  to  be  a  trustee  "  desirous  of  being 
discharged"  under  such  circumstances.  He  is  really  only 
pretending  to  desire  to  be  discharged,  and  has  not  the  least 
intention  of  being.  In  the  author's  opinion  the  device  savours 
too  much  of  the  chicanery  of  past  generations  to  be  relied  on. 

Where  there  are  joint  donees  of  a  power   of  appointment  vvhere 
named  in  the    settlement,  and  they  differ  as  to  the  person  donees  of 
to  be   appointed,    they   will   be   deemed   to   be   "  unable   or  ciSeror  on" 
unwilling  "  to  appoint,  so  as  to  vest  the  statutory  power  in  incapable, 

the  statutory 

(k)  He    HetJierington's     Trusts  (m)  Savile   v.    Couper   (1887),   power  is 

(1886),  34  Ch.  D.  211.  36  Ch.  D.  520  ;   Be  Moss's  Trusts   available. 

{I)  Be  Gregson's  Trusts  (1886),  (1888),  37  Ch.  D.  513. 

34    Ch.    D.    209;     Be    Driver's  (n)  Be  NesbiU  (1SS1),  19  h.  ^R. 

Settlement  (1875),  L.  K.   19  Eq.  Ir.  509. 

352 ;  but  the  court  can.     S.  C. 

T.  C  C 
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Art.  69.  the  surviving  or  continuing  trustees  (o).  So  where  one  of 
several  trustees  has  an  express  power  of  appointing  new 
trustees  and  becomes  lunatic,  his  co-trustees  can  appoint  in 
his  place  under  s.  10  (^j).  It  has  also  been  held,  that  where 
the  trust  instrument  (in  that  case  a  private  Act  of  Parliament) 
incorporated  the  corresponding  power  in  Lord  Cranworth's 
Act,  with  the  addition  of  requiring  the  sanction  of  the  court, 
s.  10  of  the  Act  of  1893  is  available  without  the  sanction  of  the 
court  (q).  It  may  be  observed  that  the  statutory  power  is  not 
imperative,  and  imposes  no  obligation  on  the  donee  of  the 
power  to  appoint  new  trustees  (r) ;  and  that  it  is  exercisable  by 
an  express  donee,  notwithstanding  that  the  personal  representa- 
tives of  the  last  surviving  trustee  have  acted  as  trustees  (s). 
By  s.  47  the  power  applies  to  the  appointment  of  trustees  for 
purposes  of  the  Settled  Land  Acts. 


Power  vested 
in  or  only 
exercisable 
with  consent 
of  a  lunatic. 


Advantage 
of  this 
procedure. 


Paeageaph  (1)  (c). 

Where  the  poioer  of  appointing  new  trustees  is  vested  in  a 
person  who  is  lawfully  detained  as  a  lunatic,  or  where  the 
power  is  only  exercisable  with  the  consent  of  that  person,  the 
proper  course  is  to  apply,  to  the  Masters  in  Lunacy,  by 
summons,  to  appoint  a  person  to  exercise  the  pioiver  or  to  give 
the  required  consent  on  behalf  of  the  lunatic  (i).  The  master 
who  makes  the  order  has  also  jurisdiction,  under  s.  129  of 
the  Lunacy  Act,  1890  (53  Viet.  c.  5),  to  make  an  order  vesting 
the  property  in  the  new  trustees  when  appointed  (it). 

Thus,  where  a  sole  surviving  trustee  was  a  person  lawfully 
detained  in  an  asylum,  and  was  the  person  to  exercise  the 
statutory  power  of  appointing  new  trustees,  it  was  held  that 
the  master  had  jurisdiction  to  appoint  a  person  to  exercise 
the  power  by  appointing  two  new  trustees,  and  to  make  an 
order  vesting  the  trust  property  in  the  trustees  so  appointed. 
The  advantage  of  this  simple  procedure  appears  to  be,  that 
although  the  court  has  no  jurisdiction  to  appoint  new  trustees 
itself,  and  make  a  vesting  order  under  ss.  135  to  142  of  the 


(o)  Be  Sheppard's  Settlement 
Trusts,  [1888]  W.  N.  234. 

(p)  Be  Blalce,  [1887]  W.  N.  173. 

Iq)  Be  Lloyd's  Trusts,  [1888] 
W.  N.  20. 

(r)  Peacock  v.  Colling  (1885), 
33  W.  E.  528  ;  Be  Knight's  Will 
(1884),  26  Ch.  D.  82. 

(s)  Be  Boutledge,  Boutledge  v. 
Saul,  [1909]  1  Ch.  280. 

(t)  Be  Fuller,  [1900]  2  Ch.  551  ; 


Be  Shortridge,  [1895]  1  Ch.  278  ; 
and  s.  128  of  the  Lunacy  Act, 
1890. 

{u)  Be  Fuller,  [1900]  2  Ch. 
551  ;  but  not  where  the  new 
trustees  are  appointed  in  any 
other  way,  in  which  case  appKca- 
tion  for  a  vesting  order  must  be 
made  to  the  court,  as  to  which 
see  Be  Langdale,  [1901]  1  Ch. 
3,  and  infra,  p.  403. 
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Lunacy  Act  in  substitution  for  a  lunatic  not  so  found  if  the      Art.  69. 
alleged  lunatic  opposes  the  application  on  the  ground  that  he  is  " 

not  of  unsound  mind  (a  fact  which  can  only  then  be  determined 
either  by  inquisition  or  in  an  action  in  the  Chancery  Division 
for  his  removal),  yet,  under  this  procedure,  the  mere  fact  that 
the  party  is  lawfully  detained  as  a  lunatic,  is  sufficient  to  give 
the  court  jurisdiction.  The  summons  in  such  matters  ought 
merely  to  be  entitled  "in  the  matter  of  A.B."  (the  lunatic). 
Whether  this  method  is  still  available,  having  regard  to  the  new 
Lunacy  Act,  1911  (infra),  seems  questionable  where  a  vesting 
order  is  required. 

Paeageaph  (1)  (d). 
The  Lunacy  Court   had   formerly  concurrent   jurisdiction  Appointment 
with   the   High   Court  to  appoint   a  new  trustee  where  an  tf„°t^gij„ 
existing   one   was   a   lunatic,   whether   so   found   or   not  (x).  the  court. 
The  High   Court  had,  however,  no  jurisdiction  to   make   a 
vesting  order  as  to  property  vested  in  a  lunatic  trustee,  unless 
he  was  also  an  infant,  or   out  of  the  jurisdiction  (y) ;    and, 
consequently,  the  proper  course,  where  a  vesting  order  was 
required,  was,  until  lately,  to  apply  to  the  Lunacy  Court,  and 
not  to  the  High  Court  (y).     However,  by  the  new  Lunacy  Act, 
1911  (1  &  2  Geo.  V.  c.  40),  this  has  been  altered,  and  now  the 
whole  of  the  sections  in  the  Lunacy  Act  relating  to  vesting 
orders  where  the  lunatic  is  a  trustee  are  transferred  to  the 
Chancery  jurisdiction.     The  following  are  the  statutes  relating 
to  the  appointment  of  trustees  by  the  High  Court,  including 
the  cases  where  the  trustee  is  a  lunatic : 

By  s.  25  of  the  Trustee  Act,  1893,  it  is  enacted  that —  statutory 

(1)  The  High  Court  may,  whenever  it  is  expedient  to  appoint  a  new   power  of 
trustee  or  new  trustees,  and  it  is  found  inexpedient,  difficult,  or  impractic-      '^      °^^  ' 
able  so  to  do  without  the  assistance  of  the  court,  make  an  order  for  the 
appointment  of  a  new  trustee  or  new  trustees  either  in  substitution  for 

or  in  addition  to  any  existing  trustee  or  trustees,  or  although  there  is  no 
existing  trustee.  In  particular  and  without  prejudice  to  the  generality 
of  the  foregoing  provision,  the  court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trustee  who  is  convicted  of 
felony,  or  is  a  bankrupt  (z). 

(2)  An  order  under  this  section,  and  any  consequential  vesting  order 
or  conveyance,  shall  not  operate  further  or  otherwise  as  a  discharge  to  any 
former  or  continuing  trustee  than  an  appointment  of  new  trustees  under  an  y 
power  for  that  purpose  contained  in  any  instrument  would  have  operateil. 

(3)  Nothing  in  this  section  shall  give  power  to  appoint  an  executor  or 
administrator. 

(a;)  Lunacy  Act,  1890,  ss.  141  {z)  The  procedure  by  originat- 
143.  ing  summons  is  applicable  even 

(y)  Be   M.,  [1899]  1  Ch.  79 ;  where  the  incriminated  trustee 

Be  Gardner's  Trusts   (1878),    10  refuses    to    retire    (Be    Danson 

Ch.  D.  29.  (1899),  48  W.  R.  73). 

c  c  2  t 
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Art.  69. 


statutory 
power  ot 
Lunacy 
Court. 


Examples 
of  cases 
in  which 
application 
to  court  is 
proper. 


No  donee  of 
the  power, 
or  none 
capable  of 
acting. 


And  by  s.  37  of  the  same  Act  it  is  enacted  that — 
Every  trustee  appointed  by  a  court  of  competent  jurisdiction  shall,  as 
well  before  as  after  tbe  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  have  the  same  powers,  authorities,  and  dis- 
cretions, and  may  in  all  respects  act  as  if  he  had  been  originally  appointed 
(t  trustee  by  the  instrument,  if  any,  creating  the  trust. 

Section  141  of  the  Lunacy  Act,  1890  (53  Yict.  c.  5),  is  as 
follows  : 

In  every  case  in  which  the  judge  in  lunacy  has  jurisdiction  to  order  a 
conveyance  or  transfer  of  land  or  stock  or  to  make  a  vesting  order,  he 
may  also  make  an  ox'der  appointing  a  new  trustee  or  new  trustees. 

Sections  135  and  136  in  effect  provide,  that  the  judge  may 
make  vesting  orders  whenever  a  lunatic  is  solely  or  jointly 
seised  or  possessed  of  land  or  entitled  to  stock  or  chose  in 
action  upon  trust  or  by  way  of  mortgage. 

Section  1  of  the  Lunacy  Act,  1911  (1  &  2  Geo.  V.  c.  40), 
however,  now  provides  as  follows  : 

The  powers  of  the  judge  in  Lunacy  under  sections  135  to  143  of  the 
Lunacy  Act,  1890,  as  amended  by  any  subsequent  enactment,  to  make 
such  vesting  and  other  orders  as  are  in  those  sections  mentioned, 
shall,  except  so  far  as  they  relate  to  lunatic  mortgagees,  not  being  also 
trustees,  be  transferred  to,  and,  subject  to  rules  of  the  Supreme  Court,  be 
exercisable  by,  the  High  Court,  and,  except  as  aforesaid,  those  sections  as 
so  amended  shall  have  effect  accordingly  as  if  for  references  to  the 
judge  in  Lunacy  there  were  substituted  references  to  the  High  Court  (a). 

Application  should  only  be  made  to  the  court  to  appoint  new 
trustees,  in  cases  where,  for  some  reason  or  other,  it  is  difficult, 
inexpedient,  or  impracticable  to  appoint  them  otherwise.  Thus, 
where  the  donee  of  a  power  was  anxious  to  exercise  it  corruptly, 
the  court  could  not  under  the  statutory  power  appoint  over  his 
head  ;  although,  of  course,  in  an  action  to  restrain  him  and  to 
administer  the  trust  it  would  have  been  a  different  matter  (h). 

However,  there  are  many  cases  in  which  it  is  inexpedient 
or  impracticable  to  appoint  new  trustees  out  of  court.  Thus, 
if  a  last  surviving  or  a  sole  trustee  died  intestate,  and  left 
no  personal  estate,  so  that  no  one  could  take  out  letters  of 
administration  to  him,  and  no  one  was  named  in  the  settle- 
ment to  appoint  new  trustees,  it  was  formerly  necessary  to 
apply  to  the  High  Court.  But  probably  this  is  no  longer  so, 
as  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  1  (8), 
enables  letters  of  administration  to  be  granted  in  respect  of 
(a)  The  practice  is  the  same      memi  (1851),  9  Hare,  118;    and 


as  under  the  Trustee  Act ;  and 
the  summons  is  intituled  in  the 
matter  of  the  trust,  and  of  the 
Trustee  Act,  and  of  the  Lunacy 
Acts,  1890  to  1911. 

(6)  See    Be    Hodson's    Settle- 


cf.  Middleton  v.  Beay  (1849),  7 
Hare,  106.  But  where  the  donee 
neglects  to  appoint  secws  (Finlay 
V.  Howard  (1842),  2  Dru.  &War. 
490). 
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real  estate   alone.      And   so   where    a  trustee  has  heeome,     Art.  69. 
through  old   age   and  infirmity,  incapable   of  acting  in  the 
trust,  the  court  has  exercised  its  jurisdiction  of  appointing 
new  trustees  (d). 

Again,  where,  by  inadvertence,  or  by  reason  of  disclaimer.  Appointment 

death,  or  otherwise,  there  never  were  any  original  trustees  of  wherTno 

the  settlement,  and  no  express  power  of  appointing  any,  the  original 
court  will  appoint  some  (e). 

So,  where  a  trustee  is  an  infant,  the  court  will   appoint  Appointment 

another  in  his  place  ;  but  this  will  be  done  without  prejudice  /henTtrustee 

to  any  application  by  the  infant,  on  coming   of  age,  to   be  an  infant, 
restored  (/). 

So,  if  there  be  a  doubt  whether  the  statutory  (or  an  express)  Appointment 

power  applies,  the  court  will  solve  it  by  appointing  new  trustees  ^^  '^°'^J' '" 

itself  {g).  doubt. 

So,  where  it  is  desirable  to  increase  the  number  of  trustees 
without  waiting  for  a  vacancy,  the  court  can  do  it  (h),  although 
the  donees  of  the  statutory  power  cannot. 

So  it  has  been  held  that  where  the  power  of  appointing  new  Appointment 

trustees  is  given  to  a  husband  and  wife  jointly,  and  they  are  by  court 

judicially   separated  (i),  or   where  the  donees   of  the  power  donees  ot 

cannot  agree  upon  the  choice  of  the  new  trustees,  the  court  power  cannot 
will  appoint.     But  see  as  to  this  supra,  p.  385. 

Again,  where  a  last  surviving  trustee  has  died,  and  there  is  where  last 

no  personal  representative  of  him,  the  court  cannot  make  a  surviving 

vesting   order   except   in   connection  with    an  order  for  the  left  no 

appointment  of  new  trustees.     Consequently,  that  is  a  case  jepresen- 
where  "  it  is  inexpedient"  to  appoint  without  the  assistance 
of  the  court  (k). 

Where  a  trustee  is  a  felon,  or  a  bankrupt,  and  refuses  to  Appointment 

join  in  the  appointment  of  a  new  trustee  in  his  place,  the  ^y  ™"''* 

court  can  and  will  remove  him,  and  appoint  another  person  a  felon  or 

if  the  beneficiaries  desire  it  (/) ;    and  a  similar  observation  bankrupt. 

(d)  Be  Lemann's  Trusts  {18S3),  power  contained  in  s.  10  of 
22  Oil.  D.  633  ;  Be  Phelps'  the  Act  {Be  Tallatire,  [1885] 
Settlement  Trusts  {1885), ilCii.D.  W.  N.  191;  sed.  qucere,  see  Be 
351.  Oartside's  Estate  (1853),  1  W.  R. 

(e)  Dodkin    v.    Brunt    (1868),  196). 

L.    K.    6   Eq.    580 ;     Viscountess  {g)  Be     Woodgate's    Settlement 

D'Adhemar  v.    Bertrand   (1865),  (1856),  5  W.  E.  448. 

35  Beav.    19;    Be  Smirthwaite' s  {h)  Be  Gregson's  Trusts  {1886), 

Trwsfe  (1871),  L.  E.  11  Eq.  251  ;  34    Ch.    D.    209;     and    see    Be 

Be   Davis'  Trusts  (1871),  L.    E.  Driver's  Settlement  (1875),  L.  R. 

12Eq.  214;  Be  Moore,  McAlpine  19  Eq.   352;    Ex  parte  Tunstall 

V.  Moore  (1882),  21  Cli.  D.  778  ;  (1851),  4  De  G.  &  Sm.  421. 

Be   Williams'    Trusts   (1887),   36  {i)  Be  Somerset,  [1887]  W.  N. 

Ch.  D.  231.  122. 

(/)  Be  Shelmerdine  (1864),  33  {Ic)  See  note  {u),  p.  402,  infra. 

L.  J.  Ch.  474.     An  infant  cannot  {I)  Goombes  v.  Broolcea  (1871), 

be  displaced  under  the  statutory  L.  E.  12  Eq.  61 ;  Be  Adams'  Trust 
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Art.  69. 


Trustee 
charged  with 
breach  of 
trust  ap- 
pointing a 
new  trustee 
against 
plaintiff's 
wishes. 


Summary 
procedure 
only  applic- 
able where 
trust  is  clear. 


applies  to  a  trustee  who  has  become  a  lunatic  (m),  or  has  gone 
to  reside  permanently  abroad  (n),  or  has  absconded. 

Where  a  trustee,  charged  with  breach  of  trust,  appointed  a 
new  trustee  against  the  plaintiff's  wishes,  both  were  removed  (o) ; 
and  a  similar  course  was  followed  where  the  donee  of  the 
power  appointed  a  new  trustee  because  the  old  one  would  not 
commit  a  breach  of  trust  (p).  Indeed  the  court  will  remove 
a  trustee  and  appoint  a  new  one  in  his  stead  where  the  only 
complaint  against  him  is  that,  from  faults  of  temper,  it  has 
become  impossible  to  transact  the  trust  business  with  him. 
This  sometimes  appears  to  be  a  slur  upon  a  perfectly  honest 
but  impracticable  trustee  ;  but,  as  Lord  Blaokbukn  said  in 
Letterstedt  v.  Broers  (q),  "  In  exercising  so  delicate  a  juris- 
diction as  that  of  removing  trustees,  their  lordships  do  not 
venture  to  lay  down  any  general  rule,  beyond  the  very  broad 
principle  that  their  main  guide  must  be  the  welfare  of  the 
beneficiaries.  Probably  it  is  not  possible  to  lay  down  any 
more  definite  rule  in  a  matter  so  essentially  dependent  on 
details  often  of  great  nicety.  ...  It  is  true  that  friction  or 
hostility  between  trustees  and  the  immediate  possessor  of  the 
trust  estate,  is  not  of  itself  a  reason  for  the  removal  of  trustees. 
But  where  the  hostility  is  grounded  on  the  mode  in  which  the 
trust  has  been  administered,  .  .  .  it  is  certainly  not  to  be  dis- 
regarded. ...  If  it  appears  clear  that  the  continuance  of  a 
trustee  would  be  detrimental  to  the  execution  of  the  trusts, 
even  if  for  no  other  reason  than  that  human  infirmity  would 
prevent  those  beneficially  interested,  or  those  who  act  for 
them,  from  working  in  harmony  with  the  trustee,  and  if  there 
is  no  reason  to  the  contrary  from  the  intentions  of  the  framer  of 
the  trust  to  give  the  trustee  a  benefit  or  otherwise,  the  trustee 
is  always  advised  by  his  counsel  to  resign  and  does  so.  If 
without  any  reasonable  ground,  he  refuses  to  do  so,  it  seems 
to  their  lordships  that  the  court  might  think  it  proper  to 
remove  him." 

The  regular  procedure  for  the  appointment  of  new  trustees 
by  the  court  under  the  statutory  jurisdiction,  is  by  originating 


(1879),  12  Ch.  D.  634;  Be 
Foster's  Trusts  (1886),  55  L.  T. 
479;  Be  Z»aTOSOTO(  1899),  48  W.  K. 
73. 

(m)  If  a  vesting  order  is  also 
required  the  application  must  be 
made  to  the  Lunacy  Court  {Re 
M.,  [1899]  1  Ch.  79),  unless  the 
lunatic  is  out  of  the  jurisdiction 
{Be  Gardner's  Trusts  (1878),  10 
Ch.  D.  29). 

(n)  Be     Bignold's     Settlement 


Trusts  (1872),  L.  R.  7  Ch.  223. 
As  to  the  length  of  absence 
abroad,  see  Hutchinson  v. 
Stephens  (1834),  5  Sim.  498. 

(o)  Peatfleld  v.  Benn  (1853),  17 
Beav.  522. 

(p)  Pepper  v.  Tuckey  (1844),  2 
Jo.  &  Lat.  95. 

{q)  (1884)  9  App.  Cas.  371  at 
p.  387  ;  and  see  Earl  of  Ports- 
mouth V.  Fellowes  (1820),  5 
Madd.  450. 
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summons  (r) ;  but  it  would  seem  that  where  the  trust  is  Art.  69. 
not  clear  on  the  face  of  written  documents  {e.g.,  where  a  con- 
veyance  is  taken  in  the  name  of  some  other  person  than  the 
real  purchaser  (s) ),  the  court  first  requires  the  trust  to  be 
established  to  its  satisfaction,  and  that  can  only  be  done  by 
an  action. 

It  was  at  one  time  thought  that  where  there  were  pro-  Court  will  not 
perly  appointed  trustees  in  existence,  and  it  was  impossible  g^^g^ng  * 
otherwise   to  vest   the  trust   property  in  them,  or  where  it  trustees, 
was  desirable  to  remove  one  of  several  trustees  and  impossible 
to  get  any  one  to  serve  in  his  place,  the  court  could,  in  the  one 
case,  reappoint  all  the  existing  trustees  and  order  the  trust 
property  to  vest  in  them  ;  or,  in  the  other  case,  reappoint  the 
continuing  trustees  in  the  place  of  themselves  and  the  trustee 
whom  it  was  desired   to  remove.     However,  it  is  now  well 
settled  that  the  court  has  no  jurisdiction  to  reappoint  existing 
trustees  (i). 

Although  s.  25  (3)  of  the  Trustee  Act,  1893  (56  &  57  Yict.  Appointing 
c.    53),   expressly   prohibits   the   court    from   appointing   an  perform °the 
executor   or   administrator,    yet   where   a    testator    has    not  duties  inoi- 
appointed  a  trustee  of  trust  legacies,  (and,  consequently,  the  of  Executor, 
trusteeship  is  incident  to  the  office  of  executor,)  the  court  has 
jurisdiction,   (the  debts,   funeral  and   testamentary   expenses 
having  been  paid  and   the  executor  having  assented  to  the 
legacy),  to  appoint  some  one  to  perform  those  fiduciary  duties 
in  his  place  {u). 

Paeageaph  (2). 

As  above  stated,  every  new  trustee  has  ^the  same  powers.  Only  such 
authorities,  and   discretions  as  if  he  had   been  an  original  fg^^ew^^^^ 
trustee.     This,  however,  only  applies  to  powers,  authorities,  trustees 
and  discretions  which,  on  the  true  construction  of  the  trust  fngi^ent 


to 
the  office. 


(r)  R.  S.  C,  Order  54.     Even  overruling  Be  Bathbone   (1876), 

where  the   trustee  whom   it  is  2   Ch.   D.    483 ;    Be  Dalgleish's 

desired  to  displace  opposes  {Be  Settlement  (1876),  4  Ch.  D.  143  ; 

Danson  (1899),  48  W.  E.  73).  and  Be  Crowe's  Trusts  (No.   2) 

(s)  Be   Martin's  Trusts,  Land,  (1880),  14  Ch.  D.  610. 

etc..  Improvement  Co.  v.  Martin  (it)  Be    Moore,    McAlpine    v. 

(1887),  34  Ch.  D.  618;   and  see  Moore   (1882),   21   Ch.   D.   778; 

also   Be    Carpenter  (1854),  Kay,  Eaton  v.  Daines,   [1894]  W.  N. 

418,    and    Be    Weeding's    Estate  32  ;   and  Be  Willey,  [1890]  W.  N. 

(1858),  4  Jur.  (n.  s.)  707.  1  ;    Be  Lord  Stamford,  Payne  v. 

(«)  Be  Vicat  (1886),  33  Ch.  D.  Stamford,  [1896]  1  Ch.  288  ;   and 

103;  Be  Dewhirst's  Trusts  {1886),  see  Trustee  Act,  1893  (56  &  57 

33    Ch.   D.   416;    Be   Gardiner's  Vict.  c.  53),  s.  50  (interpretation 

Trusts   (1886),    33   Ch.    D.    590;  of     "trust"     and     "trustee,") 

Be  Batho  (1888),  39  Ch.  D.    189,  And  see  also  supra,  p.  383. 
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Art.  69.  instrument,  are  incident  to  the  of&ce,  and  not  to  mere  naked 
powers  given  to  the  original  trustees  personally.  The  same 
principles  are  applicable  to  this  as  those  already  discussed 
under  Art.  64  in  relation  to  the  survivorship  of  powers  on 
the  death  of  one  of  several  trustees. 


General 
principles 
as  to  persons 
proper  to  be 
appointed 
new  trustees. 


Persons 
proper  to  be 
appointed 
new  trustees. 


Appointment 
by  the  donee 
of  the  power 
of  himself. 


Paeageaph  (3). 

In  selecting  persons  to  be  new  trustees,  the  court  acts  upon 
the  following  principles,  and  it  is  apprehended  that  donees  of 
powers  ought  to  be  guided  by  the  same  considerations,  although, 
no  doubt,  their  appointments  would  not  be  invalidated  if  they 
failed  to  observe  them. 

First,  regard  will  be  paid  to  the  wishes  of  the  settlor  as 
expressed  in,  or  plainly  deduced  from,  the  settlement. 

Secondly,  a  person  will  not  be  appointed  with  a  view  to 
the  interest  of  some  of  the  beneficiaries  in  opposition  to  the 
interest  of  others.  But  it  is  not  proper  to  appoint  new 
trustees  without  communicating  with  the  beneficiaries  and 
hearing  their  objections ;  at  all  events  where  it  is  likely  that 
they  would  object  (x). 

Thirdly,  regard  will  be  had  to  the  question  whether  the 
appointment  will  promote  or  impede  the  execution  of  the 
trust ;  but  {semhle)  the  mere  fact  of  a  continuing  trustee 
refusing  to  act  with  the  proposed  new  trustee  will  not  be 
sufficient  to  induce  the  court  to  refrain  from  appointing 
him  iy). 

With  reference  to  the  question  as  to  the  personal  fitness 
of  a  proposed  new  trustee,  an  infant  can,  no  doubt,  be 
appointed  an  original  trustee,  but  it  would  not  be  a  wise 
appointment ;  and  a  retiring  trustee  most  certainly  ought 
not  to  concur  in  the  appointment  of  an  infant  to  replace 
him.  For  an  infant  cannot  properly  carry  out  a  special 
trust  during  his  minority,  and  a  person  who  should  appoint 
one  might  not  improbably  find  that  he  would  have  to  pay 
the  costs  of  an  action  instituted  for  the  purpose  of  removing 
the  infant  («),  as  he  cannot  be  supplanted  as  "unfit"  by  the 
appointment  of  a  new  trustee  under  s.  10  of  the  Trustee  Act, 
1893  (56  &  57  Vict.  c.  58)  (a). 

It  is  not  perhaps  quite  settled  to  what  extent  the  donee  of  a 


(x)  Marshall  v.  Sladden  (1849), 
7  Hare,  428;  S.  C.  (1851),  4 
De  G.  &  Sm.  468 ;  and  O'Beilly 
V.  Alderson  (1849),  8  Hare,  101. 

iy)  Be  Tempest  (1866),  L.   R. 


1  Ch.  485. 

(«)  See  Baikes  v.  Bailees  ( 1863), 
32  Beav.  403. 

(a)  Be  Tallatire,  [1885]  W.  N. 
191. 
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power  of  appointing  new  trustees  can  appoint  himself.     It      Art.  69. 

would  seem  that  the  statutory  power  does  not  authorise  such         ■""" 

an   appointment,  as   it   only  empowers   the  appointment   of 

"  some  other  person,"  which  has  been  held  to  mean  some 

other  person  than  the  appointor  (b),  although  it  would  seem 

to  the   present  writer  more  aptly  applicable  to  some  other 

person  than  the  trustee  dead,  retiring,  etc.     But  where  there 

is  a  S]pecial  power  "  to  appoint  a  new  trustee  or  new  trustees," 

it  has  been  held  that  the  donee  of  the  power  is  capable  of 

appointing  himself  (6),  although  he  ought  not  to  do  so  except 

under  very  special  circumstances,  and  perhaps  not  without 

the  sanction  of  the  court  (c).     Kekbwich,  J.,  however,  in  Re 

Sampson,  Sampson  v.  Sampson  (b),  stated  that  in  his  opinion 

the  case  of  Montefiore  v.  Guedalla  (d),  affirming  the  validity  of 

such  an  appointment,  would  require  reconsideration  at  some 

future  time ;  a  dictum  which  has  made  it  somewhat  difficult 

to  advise  such  appointments  without  the  sanction  of  the  court. 

Anyhow,  where  the  only  jjower  is  the  statutory  power  or  a 

special  power  in  similar  terms,  the  only  course  is  to  ask  the 

court  to  make  the  appointment. 

A  tenant  for  life   has   been    held    to    be    not   improperly  Appointment 
appointed  (e) ;    but   such    an    appointment    is  certainly  not  "ifetoTe  °^ 
advisable.     For   one  of  the  main  objects  of  a   trustee  is  to  trustee, 
protect  the  remainderman  against  the  tenant  for  life. 

It  has  been  held  (/)  that  a  remainderman  is  not  a  person  Appointment 
whom  the  court  will  appoint,  at  all  events  where  there  is  an  ^•^^^emamder- 
infant  tenant  for  life.  For  the  interest  of  a  person  entitled 
in  remainder  is  somewhat  opposed  to  that  of  a  tenant  for 
life;  and  it  would  be  for  his  advantage  to  lay  out  trust 
money  in  making  improvements  on  the  property,  instead  of 
making  accumulations  for  the  benefit  of  the  tenant  for  life. 
Of  course,  however,  such  an  objection  would  be  inapplicable 
where  a  tenant  for  life  is  sui  juris  and  consents  to  the  appoint- 
ment. And  under  special  circumstances  the  court  will  appoint 
a  beneficiary  (,9). 

The  solicitor  to  the  trust  is  not   a  proper  person   to  be  Appointment 
appointed  a  new  trustee.     Such  an  appointment  would  not, 

(6)  He  Sampson,  Sampson  v.  and  Be  Wewen,  Newen  v.  Barnes, 

Sampson,  [1906]  1  Ch.  435.  [1894]  2  Ch.  297  ;   Be  Shortridge, 

(c)  Montefiore      v.      Guedalla,  [1895]  1  Ch.  278. 

[1903]  2   Ch.   723;    and  Tempest  (e)  Forster  \.  Abraham  (1874), 

v.  Lord  Camoys  (1888),  58  L.  T.  L.  R.  17  Eq.  351. 

221.  (/)  Be   Paine's  Trusts  (1885), 

{d)  [1903]   2  Ch.  723 ;  and  Be  33  W.  E.  564. 

Skeats'      Settlement,     Slceats      v.  (g)  Ex        parte        Conybeare's 

Evans   (1889),    42   Ch.    D.    622;  Settlement  (1853),  1  W.  R.  458. 


man. 


of  solicitor 
to  the  trust. 


394 


The  Administration  of  a  Teust. 


Art.  69. 


Husband  of 
beneficiary 
appointed 
trustee. 


Near 
relations. 


Persona  out  o£ 
jurisdiotion 
appointed 
trustee. 


Appointing 
alien  trustee. 


Appointment 
of  married 


however,  be  bad,  so  as  to  invalidate  the  acts  of  the  trustee 
so  appointed ;  but  the  court  would  not  make,  or  sanction, 
such  an  appointment  (/«) . 

The  husband  of  a  beneficiary  entitled  for  her  separate 
use  ought  not  to  be  appointed ;  for  his  interests  are  entirely 
in  conflict  with  those  of  his  wife.  The  court  will  never 
make  such  an  appointment  unless  it  is  impossible  to  get 
another  person,  and  even  then  will  generally  do  so  only 
upon  condition  that  a  direction  is  inserted  in  the  order, 
stipulating  that,  upon  his  becoming  sole  trustee,  there  shall 
be  another  appointed  (i).  In  one  case  (/t),  Kay,  J.,  appointed 
two  persons,  one  of  whom  was  a  beneficiary  and  the  other 
the  husband  of  a  beneficiary,  upon  their  both  undertaking, 
if  either  were  left  sole  trustee,  to  endeavour  to  obtain  the 
appointment  of  a  new  trustee. 

It  used  to  be  said  that  the  court  would  never  appoint  a  near 
relation  of  a  beneficiary,  except  in  case  of  necessity  (Z).  But 
this  seems  to  be  a  counsel  of  perfection,  and  is  not  now  followed 
in  practice. 

It  is  not  proper  to  appoint  a  trustee  who  resides  out  of 
the  jurisdiction,  save  under  very  excei^tional  circumstances  (m). 
But  where  all  the  beneficiaries  were  resident  in  Australia,  the 
court  appointed  a  person  resident  there  (n). 

An  alien  may,  since  the  passing  of  the  statute  33  & 
34  Vict.  c.  14,  hold  real  estate.  He  may  therefore,  it  is 
apprehended,  be  either  a  settlor  or  a  trustee ;  although  the 
court  usually  objects  to  appoint  an  alien  unless  he  be  per- 
manently domiciled  in  England. 

A  married  woman  may  undoubtedly  be  a  trustee  (o),  but 
before  1907  she  was  not  a  desirable  person  for  the  office,  at  all 
events  where  real  estate  was  concerned.     No  doubt  she  could 


(h)  Be  Harris,  Allen  v.  Norris 
(1884),  27  Ch.  D.  333,  and  Be 
Lord  Stamford,  Payne  v.  Stam- 
ford, [1896]  1  Ch.  288.  The 
same  rule  is  equally  applicable 
to  appointments  of  trustees  for 
purposes  of  the  Settled  Land 
Acts  :  Be  Kemp's  Settled  Estates 
(1883),  24  Ch.  D.  485;  Be 
Spencer's  Settled  Estates,  [1903] 
1  Ch.  75. 

(i)  Be  ParroU  {ISSl),  30  W.  E. 
97. 

{h)  Be  Lightbody  (1885),  33 
W.  R.  452. 

(Z)   Wilding   v.   Bolder   (1855), 


21  Beav.  222. 

(m)  Be  Custis's  Trusts  (1871), 
5  Ir.  E.  Eq.  429  ;  Be  Gtcibert 
(1852),  16  Jur.  852  ;  but  c/.  Be 
De  Quetteville,  Be  Quetteville  v. 
Be  Quetteville  (1903),  19  T.  L.  E. 
383. 

(m)  Be  Freeman's  Settlement 
Trusts  (1887),  37  Ch.  D.  148; 
Be  Liddiard  (1880),  14  Ch.  D. 
310  ;  Be  Ounard  (1878),  27  W.  E. 
52;  Be  Austen's  Settlement  (1878), 
38  L.  T.  601  ;  Be  Hill's  Trusts 
[1874]  W.  N.  228. 

(o)  Smith  V.  Smith  (1856),  21 
Beav.  385. 
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always  exercise  powers  collateral,  or  in  gross,  or  appendant  (p) ;  Art.  69. 
but  she  could  only  execute  a  trust  to  sell  real  estate  (or  semble 
chattels  real,  unaccompanied  by  a  power  of  appointment) 
with  her  husband's  consent  and  joinder.  For  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  did  not 
apply  to  land  vested  in  a  married  woman  as  trustee  (q),  and 
consequently  she  could  only  convey  it  with  the  joinder  of  her 
husband,  and  by  an  acknowledged  deed.  And  it  is  appre- 
hended, that  even  where  a  power  was  vested  in  her  to  sell,  she 
would  not  have  been  capable  of  entering  into  a  binding  con- 
tract to  execute  the  power,  as  it  was  no  question  affecting  her 
separate  estate  (r).  Moreover,  the  necessity  of  getting  her 
husband's  joinder  (which  he  might  possibly  have  withheld), 
the  expense  of  acknowledgments,  and  the  probabihty  that  the 
trust  would  be  really  executed  by  her  husband,  and  not  by 
herself,  made  a  married  woman  a  far  from  desirable  trustee 
in  most  cases.  However,  only  the  last  of  these  objections  now 
remains,  as  by  the  Married  Women's  Property  Act,  1907  (s), 
it  was  enacted  that  "  a  married  woman  is  able  without  her 
husband  to  dispose  of  or  join  in  disposing  of  real  or  personal 
estate  held  by  her  solely  or  jointly  with  any  other  person  as 
trustee  or  personal  representative  in  like  manner  as  if  she 
were  a  feme  sole."  Moreover  the  section  operates  retro- 
spectively without  prejudice  to  any  rights  acquired  through  or 
with  the  concurrence  of  the  husband  before  the  commencement 
of  the  Act. 

Some  judges  have  even  objected  to  appoint  spinsters  as  Appointment 
trustees;  probably  on  account  of  their  objectionable  habit  of  ot™™^™^'^ 
marrying  persons  whose  fiduciary  capacity  the  court  cannot 
foresee.  Thus  in  lie  Peake's  Settled  Estates  (t).  North,  J.,  at 
first  refused  to  appoint  two  ladies,  one  a  widow  and  one  a 
spinster,  to  sell  land  under  the  Settled  Estates  Act,  1877 
(40  &  41  Vict.  c.  18),  but  subsequently  relented.  In  a  subse- 
quent case,  however  (u),  Kbkbwioh,  J.,  took  a  more  favourable 
view  of  the  business  capabilities  of  the  sex,  and  this  was 
followed  by  Faewbll,  J.,  in  Re  Dickinson's  Trusts  {x). 

An  incorporated  company  could   always  be  appointed  an  Appointment 


of  a  trust 

it  a  joint  tenant  with  a  natural  person,  it  was  impracticable 


original  sole  trustee ;  but  owing  to  the  impossibility  of  making  (,{,Qj„an 


(p)  GodolpMn     V.     Oodolphin  (s)  7  Edw.  7,  c.  18. 

(1727),  1  Ves.  Sen.  21.  (i)  [1894]  3  Ch.  520. 

iq)  Be  Harlcness  and  Alsop'p's  (u)  Be      Newen,      Newen 

Contract,  [1896]  2  Ch.  358.  Barnes,  [1894]  2  Ch.  297. 

(r)  Avery    v.     Qriffin     (1868),  (a-)   [1902]  W.  N.  104. 
L.  R.  6  Eq.  606. 
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Art.  69.  to  appoint  such  a  company  one  of  two  or  more  trustees.  This 
difficulty  was,  however,  obviated  by  the  Bodies  Corporate 
(Joint  Tenancy)  Act,  1899  (62  &  63  Vict.  c.  20),  by  which  a 
body  corporate  was  rendered  capable  of  being  a  joint  tenant ; 
and  in  Re  Thompson's  Settlement  Trusts,  Thompson  v. 
Alexander  (y),  Swinfen  Eady,  J.,  held  that  a  company 
could  be  appointed  one  of  several  trustees  under  a  power  the 
words  of  which  authorised  the  appointment  "  of  a  new  trustee 
or  new  trustees."  It  is  apprehended  that  the  statutory  power 
contained  in  s.  10  of  the  Trustee  Act,  1893,  equally 
authorises  the  appointment  of  a  company,  as  although  that 
section  empowers  the  appointment  of  "  another  person  or 
other  persons,"  yet  by  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63),  the  word  person  in  an  Act  of  Parliament  includes 
a  corjDoration.  Whether,  however,  the  same  result  would 
follow  under  a  special  power  in  similar  terms  seems  somewhat 
doubtful. 


Effect  of 
invalid  ap- 
pointment 
of  new 
trustee. 


Pakageaph   (4). 

An  illustration  of  this  paragraph  of  the  present  article  is 
afforded  by  the  case  of  Pearce  v.  Pearce  (z).  There  A.  and  B. 
were  trustees.  A  deed  was  prepared  appointing  C.  a  new 
trustee  in  place  of  B.  This  was  executed  by  C. ;  but  by 
inadvertence  it  was  not  executed  by  the  donees  of  the  power. 
It  was  therefore  invalid.  The  trust  fund  was  nevertheless 
transferred  from  the  names  of  A.  and  B.  into  those  of  A.  and 
C.  Afterwards  A.  and  C.  authorised  the  husband  of  the  life 
tenant  to  receive  the  fund,  and  it  was  lost.  It  was  held  that 
both  B.  and  C.  were  liable — B.  because  he  had  never  ceased 
to  be  a  trustee,  and  had  yet  denuded  himself  of  the  trust 
property,  and  C.  because  she  had  intermeddled  with  trust  pro- 
perty, and  therefore  became  a  constructive  trustee.  Whether 
B.  would  now  get  relief  under  such  circumstances  under  s.  3 
of  the  Judicial  Trustee  Act,  1896,  is,  of  course,  another  matter, 
depending  on  his  reasonableness  and  honesty. 


Art.  70. —  Vesting  of  Trust  Propeiiij  in  Neiv  Trustees. 

(1)  On   a  change  in  the  trusteeship,  out  of  court, 
the    trust   property  should    be   vested   jointly  in    the 


{y)  [1905]  1  Ch.  229. 


(a)  (1856)  22  Beav.  248. 


Vesting  of  Trust  Property  in  New  Trustees.  397 

persons  who  are  for  the  future  to  be  the  trustees  (a).     Art.  70. 
This  may  be  done  : 

(a)  by  the  ordinary  modes  of  transferring  property  ; 

(b)  since  the  31st  December,  1881,   by  a   vesting 

declaration  in  the  deed  by  which  a  trustee 
is  appointed  (or  by  which  one  retires)  under 
s.  12  of  the  Trustee  Act,  1893  ;  but  this  section 
does  not  apply  to  legal  estates  in  copyhold  or 
customary  lands,  lands  in  mortgage,  or  stocks 
or  shares  transferable  in  books  of  a  company 
or  corporation ; 

(c)  where  neither  of  the  foregoing  means  are  avail- 

able, application  may  be  made  to  a  judge  of  the 

Chancery  Division  of  the  High  Court   for   a 

vesting  order  (b). 

(2)  On  the  appointment  of  a  new  trustee  by  the 

court,  a  vesting  order  will  be  made,  vesting  the  trust 

property  in  the  new  trustee  or  trustees,  either  alone,  or 

jointly  with  the  continuing  trustee  or  trustees,  as  the 

case  may  require. 

Paragkaph  (1)  (b). 

Before  the  year  1882,  difficulties  frequently  arose  in  relation  Vesting 
to   the  vesting  of  the  trust  property  on  the  appointment  of  on" appoint- 
new  trustees,  owing  to  the  fact  that  the  legal  estate  could  only  ments  out  of 
be  transferred  by  the  persons  in  whom  it  was  legally  vested,  ''"^^ ' 
or  by  a  vesting  order  of  the  court.     For  instance,  a  trustee 
might   leave  the  country  permanently,  or  become  a  lunatic, 
or  (being  a  sole  trustee)  die  intestate  and  without  any  heir. 
The  legal  estate,  being  vested  in  him,  could  only  be  got  out 

(a)  Trustee  Act,  1893,  s.  10  (2)  see   supra,   p.    386.     The   court 

d),  and  s.  11  (2).  cannot,  however,  under  this  Act 

(6)  Trustee  Act,  1893  (56  &  57  make  a  vesting  order  where  the 

Vict.  c.  53),  ss.  26,  32,  34,  35,  legal  estate  in  the  entirety,  and 

and    36  ;     and    as    to    lunatic  the  beneficial  interest  in  part  of 

trustees,  or  trustees  of  unsound  land,   is   vested  in   the   Crown, 

mind,    Iiunacy    Act,    1890    (53  In  such  a  case  the  proper  pro- 

Vict.    c.    5),    ss.     133 — 143,    as  cedure  is  to   issue   a  summons 

amended   by  the   Lunacy  Act,  asking  for  a  sale  under  s.  5  of  the 

1911  (1  &2  Geo.  v.  c.  40).     As  Intestates'    Estates    Act,     1884 

to  simpler  procedure,  where  the  (47  &  48  Vict.  c.  71)  {Be  Pratt's 

lunatic   is   the   person  who  has  Trusts  (1886),  55  L.  T.  313). 
power  to  appoint  the  new  trustee. 
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Art.  70.     of  him  by  a  duly  executed  conveyance  or  assignment,  or  by 

an   order   of   the    court ;   and   as   the    former   could   not   be 

obtained,  the  latter  became  a  matter  of  necessity.  However, 
by  s.  34  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
re-enacted  by  s.  12  of  the  Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  this  difficulty  was  to  a  great  extent  obviated,  although 
not  completely ;  for  it  does  not  apply  to  all  kinds  of  property, 
so  that  applications  to  the  court  for  vesting  orders  will  still 
have  to  be  made  in  many  cases. 

The  section  in  question  is  in  the  following  words,  viz. : 

(1)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  perform  any 
trust  contains  a  declaration  hy  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust,  or  in  any  chattel  so  subject, 
or  the  right  to  recover  and  receive  any  debt  or  other  thing  in  action 
so  subject,  shall  vest  in  the  persons  who  by  virtue  of  the  deed  become 
and  are  the  trustees  for  performing  the  trust,  that  declaration  shall, 
without  any  conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate,  interest, 
or  right. 

(2)  Where  a  deed  by  which  a,  retiring  trustee  is  discharged  under  this 
Act  contains  such  a  declaration  as  is  in  this  section  mentioned  hy  the 
retiring  and  continuing  trustees,  and  hy  the  other  person,  if  any,  empowered 
to  appoint  trustees,  that  declaration  shall,  without  any  conveyance  or 
assignment,  operate  to  vest  in  the  continuing  trustees  alone,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  the  estate,  interest,  or  right  to 
which  the  declaration  relates. 

(3)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity,  or  property  as  is  only  transferable  in  books  kept  by  a 
company  or  other  body,  or  in  manner  directed  hy  or  under  Act  cf 
Parliament. 

(4)  For  purposes  of  registration  of  the  deed  in  any  registry,  the  person 
or  persons  making  the  declaration  shall  be  deemed  the  conveying  party 
or  parties,  and  the  conveyance  shall  be  deemed  to  be  made  by  him  or 
them  under  a  power  confeiTcd  by  this  Act. 

(5)  This  section  applies  only  to  deeds  executed  after  the  thirty-first  of 
December  one  thousand  eight  hundred  and  eighty-one. 

It  will  be  perceived  that  the  declaration  must  be  contained 
in  the  deed  hy  u-hich  the  new  trustee  is  appointed.  With  regard 
to  the  property  which  does  not  pass  by  a  vesting  declaration, 
copyholds  must  be  vested  by  surrender  and  admittance  in  the 
usual  way.  Mortgages  are  invariably  transferred  without 
disclosing  the  trust,  so  as  to  keep  it  off  the  face  of  the 
mortgagor's  title.  Stocks,  shares,  etc.,  are  transferred  by  deed 
of  transfer,  duly  registered  with  the  bank  or  company. 
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Pabagraphs  (1)  (c),  (2). 


Art.  70. 


The  jurisdiction  of  the  Chancery  Division  to  make  orders  VesUng 
vesting  trust  property  in  any  part  of  His  Majesty's  dominions  ^  the"^  '^ 
except   Scotland  (c)  in  the  trustees   for  the  time  being  of  a  Chancery 
settlement  is   codified  in   ss.  26,  32,  34,  35,  and  86   of    the  thJcourt'cc). 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53).     Similar  powers  are 
conferred  on  the  Lunacy  Court,  where  a  trustee  has  become 
lunatic  or  of  unsound  mind,  by  ss.  129,  185,  and  136  of  the 
Lunacy  Act,  1890  (53  Vict.  c.  5)((0.     The  sections   of  the 
Trustee  Act,  1898,  above  referred  to  are  set  out  below,  and 
for  the  sake  of  convenience  the  writer's  comments  are  placed 
in  footnotes. 


26.  In  any  of  the  following  oases,  namely  : 
(i.)  Where   the    High   Court   appoints   or  has    appointed  (e)   a  new 

trustee  (/) ;  and 
(ii.)  Where  a  trustee  {g)  entitled  to  or  possessed  of  any  land  (/i),  or 


Trustee  Act, 
1893,  B.  26. 
As  to  vesting 
ciders  relat- 
ing to  land. 


(c)  Sect.  41  of  the  Trustee  Act, 
1893  (56  &  57  Vict.  e.  53).  See 
Be  Hewitt's  Estate  (1858),  6 
W.  K.  537,  and  Be  Lamotte  (1876), 
4  Ch.  D.  325.  Similar  powers 
were  given  to  the  Irish  courts  by 
the  Trustee  Act,  1893,  Amend- 
ment Act,  1894  (57  &  58  Vict. 
c.  10). 

(d)  See  infra,  p.  404. 

(e)  See  Be  Kenny's  Trusts, 
[1906]  1  Ir.  K.  531. 

(/)  It  is  apprehended  that  the 
intention  of  the  legislature  was 
that  each  of  these  paragraphs 
should  stand  alone,  and  that  the 
circumstances  enumerated  in 
each  should  give  jurisdiction  to 
make  a  vesting  order.  That 
was  so  under  the  Trustee  Act, 
1850,  and  the  court  made  vesting 
orders  on  the  appointment  of 
new  trustees,  even  though  there 
was  no  incapacity  in  the  person 
in  whom  the  estate  was  vested  to 
convey  it  to  the  new  trustees 
(Be  Manning's  Trusts  (1854), 
Kay,  App.  xxviii.  ;  Hancox  v. 
Spittle  (1857),  3  Sm.  &  a.  478). 
However,  in  the  new  section,  the 
language  is  not  very  happy,  as, 
if  we  read  paragraph  (i.),  and 
omit  paragraphs  (ii.)  to  (vi.), 
there  is  nothing  to  show  to  what 
the  words  "  the  land,"  which  is 
to  be  vested,  refer. 

(g)  The   word    "  trustee  "   in- 


cludes a  constructive  trustee, 
e.g.,  the  heir  of  a  testator  whose 
trustees  have  predeceased  him 
or  disclaimed  {Wilhs  v.  Groom 
(1856),  6  De  G.  M.  &  G.  205  ;  and 
see  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  s.  50. 

{h)  It    is    apprehended    that 
"  land  "  includes  leaseholds  ;  for 
it  was  stated  in  the  memoran- 
dum armexed  to  the  bOl  that  the 
words  "  entitled  to  or  possessed 
of "    were    substituted    for    the 
words  "  seised  or  possessed  of  " 
(which  were  used  in  the  Act  of 
1850),   for  the   express   purpose 
of  including  leaseholds.     See  also 
s.  50,  where  land  ie  defined  as 
including   land   of   any   tenure. 
The    matter    might,    however, 
with  advantage,  have  been  made 
plainer.     Under    the    old    Act 
there  was  no  power  to  vest  lease- 
holds, except  on  the  appointment 
of  new  trustees  by  the  court. 
The  corresponding  section  of  the 
Lunacy  Act,  1890,  contains  the 
old  words  "  seised  or  possessed," 
and  consequently  it  seems  ques- 
tionable   whether    the    lunacy 
judges    have    power    to    make 
vesting    orders     of    leaseholds. 
As   to    whether   the    court   has 
jurisdiction  to  vest  the  right  to 
the  title  deeds,  see  De  Soyres  v. 
Be    Soyres     (1889),     87     L.     T. 
Journal,  93. 


400  The  Administration  of  a  Trust. 

Art.  70.  entitled  to  a  contingent  right  therein,  either  solely  or  jointly  (i) 
with  any  other  person, — 

(a)  is  an  infant  (7c),  or 

(b)  is  out  of  the  Jurisdiction  of  the  High  Court  [1),  or 

(c)  cannot  be  found  ;  and 

(iii.)  Where  it  is  uncertain  who   was  the  survivor  of  two  or  more 

trustees  jointly  entitled  to  or  possessed  of  any  land ;  and 
(iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled  to  or 
possessed  of  any  land,  it  is  uncertain  whether  he  is  Hving  or 
dead;  and 
(v.)  Where  there  is  no  heir  or  personal  representative  to  a  trustee  (m) 
who  was  entitled  to  or  possessed  of  land  and  has  died  intestate 
as  to  that  land,  or  where  it  is  uncertain  who  is  the  heir  or 
personal  representative  or  devisee  of  a  trustee  who  was  entitled 
to  or  possessed  of  land  and  is  dead ;  and 
(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of  any 
land,  or  entitled  to  a  contingent  right  therein,  has  been  required, 
by  or  on  behalf  of  a  person  entitled  to  require  a  conveyance  of 
the  land  or  a  release  of  the  right,  to  convey  the  land  or  to  release 
the  right,  and  has  wilfully  (n)  refused  or  neglected  to  convey  the 
land  or  release  the  right  for  twenty-eight  days  after  the  date  of 
the  requirement ; 
the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting  order) 
vesting  the  land  in  any  such  person  in  any  such  manner  and  for  any 
such  estate  (o)  as  the  Court  may  direct,  or  releasing  or  disposing  of  the 
contingent  right  to  such  person  as  the  Court  may  direct. 
Provided  that — 
(a)  Where  the  order  is  consequential  on  the   appointment  of  a  new 

(i)  The    word    "  jointly  "    is  (m)  A  trustee's  conduct  in  not 

not  to  be  construed  strictly.     It  conveying,  cannot  be  considered 

includes  coparceners  (Be  Oreen-  wilful,  if  the  title  of  the  applicant 

wood's  Trusts  (1884),  27  Ch.  D.  to  call  for  a  conveyance  is  sub- 

359).  ject  to  a  dispute  which  leads  the 

(fc)  Even  if  the  infant  be  also  trustee  to  entertain  a  bond  fide 

a  lunatic,  this  gives  the  Chan-  doubt  as  to  his  title  (Be  Mills' 

eery    Division   jurisdiction.    See  Trusts  (1888),   40    Ch.    D.     14). 

Lunacy  Act,  1890  (53  Vict.  c.  5),  But  if   he   has  acted   unreason- 

s.  143.  ably  he  may  have  to  pay  the 

(1)  A        merely        temporary  costs   {Be  Knox's   Trust,   [1895] 

absence   {e.g.,  that   of   a    sailor  1  Ch.  538,  affirmed,  [1895]  2  Ch. 

on   a  voyage)   is   not   sufficient  483).     The  summons  must  not 

{Hutchinson  v.    Stephens   (1834),  be  even  issued  until  the  twenty- 

5  Sim.  498).     On  the  other  hand,  eight    days    have    elapsed    {Be 

where  a  person  out  of  the  juris-  Knox's  Trust,  supra). 
diction  is   a  lunatic,   this  para-  (o)  Under    these    words    the 

graph   gives    to     the    Chancery  court  can  vest  the  estate  of  a 

Division  a  jurisdiction  which  in  tenant  in  tail  in  a  purchaser  in 

the  case  of  a  lunatic  in  England  fee  simple,  but  it  usually  appoints 

would  be  only  exercisable  by  the  some  person  to  execute  a  regular 

lunacy     judges     {Be     Gardner's  disentailing      assurance      under 

Trusts  (1878),   10  Ch.  D.   29).  s.    33.      See    Gaswells   v.   Sheen, 

(to)  See  Be  Williams'   Trusts,  [1893]   W.    N.    187  ;     Powell  v. 

(1887),  36  Ch.  D.  231;  Be  Bade-  Matthews    (1855),   1  Jur.   (n.  S.) 

straw's   Trusts  (1885),   52  L.   T.  973;     Mason  v.    Mason  (1878), 

612  ;    Be  Filling's  Trusts  (1884),  7  Ch.  D.  707. 
26  Ch.  D.  432. 
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Art.  70. 


relating  to 
land. 


trustee  the  land  shall  be  vested  for  such  estate  as  the  Court  may 
direct  in  the  persons  who  on  the  appointment  are  the  trustees  ; 
and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with  another 
person,  and  such  trustee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or  with  some  other 
person. 

32.  A  vesting  order  under  any  of  the  foregoing  provisions  shall  in  the   Trustee  Act 
case   of  a  vesting  order   consequential   on  the  appointment   of  a  new   1893,  !>.  32. 
trustee,  have  the  same  effect  as  if  the  persons  who  before  the  appoint-   Effect  of 
ment   were    the   trustees   (if  any)   had   duly  executed  all  proper   con-   vesting  orders 
veyances   of  the  land  for   such  estate  as  the   High   Court  directs,  or 
if  there  is  no  such  person,  or  no   such  person  of    full   capacity,  then 
as  if    such  person    had   existed  and  been    of  full   capacity    and    had 
duly  executed    all  proper    conveyances   of    the    land   for  such   estate 

as  the  court  directs,  and  shall  in  every  other  case  have  the  same 
effect  as  if  the  trustee  or  other  person  or  description  or  class  of 
persons  to  whose  rights  or  supposed  rights  the  said  provisions 
respectively  relate  had  been  an  ascertained  and  existing  person  of 
fuU  capacity,  and  had  executed  a,  conveyance  or  release  to  the  effect 
intended  by  the  order. 

33.  In  all  oases  where  a  vesting  order  can  be  made  under  any  of  the   Trustee  Act 
foregoing   provisions,   the  High  Court  may,   if  it  is  more   convenient,    1893,  b.  33. 
appoint  a  person  to  convey  the  land  or  release  the  contingent  right,  and  Appointment 
a  conveyance  or  release  by  that  person  in  conformity  with  the  order  shall   °^  ^  person 
have  the  same  effect  as  an  order  under  the  appropriate  provision.  jj^^  ^j  v^tine- 

34. — (1)  Where  an   order  vesting  copyhold  land  {p}  in  any  person  is   order  of  land, 
made  under  this  Act  with  the  consent  of  the  lord  or  lady  of  the  manor,   Trustee  Act 
the  land  shall  vest  accordingly  without  surrender  or  admittance.  1893,  s.  3i. 

(2)  Where  an  order  is  made  under  this  Act  appointing  any  person  to  Testing  orders 
convey  any  copyhold  land,  that  person  shall  execute  and  do  all  assurances  of  copyholds, 
and  things  for  completing  the  assurance  of  the  land ;  and  the  lord  and 
lady  of  the  manor  and  every  other  person  shall,  subject  to  the  customs  of 
the  manor  and  the  usual  payments,  be  bound  to  make  admittance  to  the 
land  and  do  all  other  acts  for  completing  the  assurance  thereof,  as  if  the 
persons  in  whose  place  an  appointment  is  made  were  free  from  disability 
and  had  executed  and  done  those  assurances  and  things. 

35. — (1)  In  any  of  the  following  cases,  namely  : 

(i.)  Where   the    High    Court    appoints   or   has  appointed  (q)   a   new 
trustee ;  and 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another  person  to  of  personal 
stock  (r)  or  to  a  chose  in  action —  estate. 


Trustee  Act, 
1893,  s.  35. 

Vesting  orders 


(p)  As  to  what  fines  are  pay- 
able, see  Paterson  v.  Paterson 
(1866),  L.  R.  2  Eq.  31  ;  and  Hall 
V.  Bromley  (1887),  35  Ch.  D. 
642. 

(g)  Be  Kenny's  Trusts,  [1906] 
1  Ir.  E.  631. 

(r)  Stock  includes  fully  paid- 
up  shares,  and  any  fund,  annuity, 
or  security  transferable  in  books 
kept  by  any  company  or  society, 


or  by  instrument  of  transfer, 
either  alone  or  accompanied  by 
other  formalities,  and  any  share 
or  interest  therein  (s.  50). 
Under  the  repealed  Act  of  1850, 
stock  includes  shares  not  fully 
paid  up  {Be  New  Zealand  Trust 
and  Loan  Co.,  [1893]  1  Ch.  403) ; 
but  query  whether  the  above 
definition  would  admit  of  such 
a  construction  being  given  to  the 
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Art.    70-  (a)  is  an  infant  (s),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court  (<),  or 

(c)  cannot  be  found ;  or 

(d)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends 

or  income  thereof,  or  to  sue  for  or  recover  a  chose  in  action, 
according  to  the  direction  of  the  person  absolutely  entitled 
thereto  for  twenty-eight  days  next  after  a  request  in  writing  has 
been  made  to  him  by  the  person  so  entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends  or 

income  thereof,  or  to  sue  for  or  recover  a  chose  in  action  for 

twenty-eight  days  next  after  an  order  of  the  High  Court  for  that 

purpose  has  been  served  on  him  ;  or 
(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or  jointly  with 

another  person  to  stock  or  to  a  chose  in  action  is  alive  or  dead  («), 
the  High  Court  may  make  an  order  vesting  the  right  to  transfer  {x)  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  or  recover  a  chose  in  action,  in  any  such  person  as  the  court 
may  appoint : 
Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the  court 

of  a  new  trustee,  the  right  shall  be  vested  in  the  persons  who 
on  the  appointment,  are  the  trustees  ;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order  was 

entitled  jointly  with  another  person,  the  right  shall  be  vested  in 


new  Act.  As  to  orders  under 
Lunacy  Act,  1890,  see  Be  Qregson, 
[1893]  3  Ch.  233. 

(s)  This  appKes  where  the 
infant  is  both  trustee  and  also 
the  person  beneficially  entitled  : 
Be  Dehaynin,  [1910]  1  Ch.  223. 

{t)  Where  one  trustee  was  a 
lunatic  and  the  other  out  of  the 
jurisdiction,  and  two  new  ones  had 
been  appointed  under  a  power, 
the  Court  of  Appeal,  acting  in 
lunacy,  vested  the  stock  in  the 
one  out  of  the  jurisdiction,  and 
then,  acting  under  their  Chan- 
cery jurisdiction,  "  it  appearing 
that  he  was  out  of  the  jurisdic- 
tion," vested  it  in  the  new 
trustees  (Be  Batho  (1888),  39 
Ch.  D.  189  ;  Be  Stewart  (1860), 
8  W.  R.  297). 

(u)  It  wiU  be  perceived  that, 
except  where  the  court  is  appoint- 
ing new  trustees,  it  has  no 
jurisdiction,  to  make  a  vesting 
order  of  stock  where  the  last 
surviving  or  only  trustee  has 
died  without  leaving  a  legal 
personal  representative.  At  one 
time  (as  also  in  the  case  of  lease- 
holds) the  court  used  to  get  over 
this  difficulty  by  reappointing 
trustees  already  appointed  out  of 


court,  and  by  makingja  vesting 
order  consequential  on  such 
reappointment  {Be  Bathhone 
(1876),  2  Ch.  D.  483  ;  Be  Dal- 
gleish's  Settlement  (1876),  4  Ch.  D. 
143  ;  Be  Crowe's  Trusts  (No.  2) 
(1880),  14  Ch.  D.  610).  How- 
ever, it  is  now  veH  settled  that 
the  court  has  no  jurisdiction 
to  reappoint  trustees  who  are 
already  validly  appointed  {Be 
Yicat  (1886),  33  Ch.  D.  103  ;  Be 
Dewhirst's  Trusts  (1886),  33  Ch. 
D.  416 ;  Be  Gardiner's  Trusts 
(1886),  33  Ch.  D.  590;  Be 
Batho  (1888),  39  Ch.  D.  189). 
Consequently,  the  former  device 
is  no  longer  available,  and  a  legal 
personal  representative  has  to 
be  constituted  in  such  cases. 
This  difiiculty  may  be  avoided  by 
asking  the  court  to  appoint  new 
trustees,  on  the  ground  that  it 
is  inexpedient  to  appoint  them 
out  of  court. 

{x)  Where  the  trust  funds  are 
invested  in  unauthorised  stocks, 
the  order  wiU  give  the  new 
trustees,  or  'purchasers  from  them, 
the  right  to  caU  for  a  transfer, 
etc.  {Be  Peacock  (1880),  14  Ch.  D. 
212). 
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that  last-mentioned  person  either  alone  or  jointly  with  any  other      Art.   70. 
person  whom  the  court  may  appoint.  

(2)  In  all  oases  where  a  vesting  order  can  be  made  under  this  section, 
the  court  may,  if  it  is  more  convenient,  appoint  some  proper  person 
to  make  or  join  in  making  the  transfer. 

(3)  The  person  in  whom  the  right  to  transfer  or  call  for  the  transfer  of 
any  stock  is  vested  hy  an  order  of  the  court  under  this  Act,  may  transfer 
the  stock  to  himself  or  any  other  person,  according  to  the  order,  and  the 
Banks  of  England  and  Ireland  and  all  other  companies  shall  obey  every 
order  under  this  section  according  to  its  tenor. 

(4)  After  notice  in  writing  of  an  order  under  this  section  it  shall  not 
be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other  company 
to  transfer  any  stock  to  which  the  order  relates  or  to  pay  any  dividends 
thereon  except  in  accordance  with  the  order. 

(5)  The  High  Court  may  make  declarations  and  give  directions  con- 
cerning the  manner  in  which  the  right  to  any  stock  or  chose  in  action 
vested  under  the  provisions  of  this  Act  is  to  be  exercised. 

(6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to  shares 
in  ships  registered  under  the  Acts  relating  to  merchant  shipping  as  if  they 
were  stock. 

36. — (1)  An  order  under  this  Act  for  the  appointment  of  a  new  trustee   Trustee  Act, 
or  concerning  any  land,  stock,  or  chose  in  action  subject  to  a  trust,  may   1893,  s.  36. 
be  made  on  the  application  of  any  person  beneficially  interested  [y)  in    Persons  who 
the  land,  stock,  or  chose  in  action,  whether  under  disability  or  not,  or  on   may  apply  for 
the  application  of  any  person  duly  appointed  trustee  thereof.  ^^^  mg  orders. 

(2)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose  in 
action  subject  to  a  mortgage  may  be  made  on  the  apphoation  of  any  person 
beneficially  interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money  secured  by  the 
mortgage. 

With  regard  to  vesting  orders  of  property  held  by  trustees  Vesting 
who  are  lunatics  or  persons  of  unsound  mind,  s.  129  of  the  ^y  the  hmaV 
Lunacy  Act,  1890  (53  Vict.  c.  5),  enables  a  Master  in  Lunacy  judges. 
to  make  on  summons  any  such  vesting  order  as  the   High 
Court  can  make  under  the  Trustee  Act,  1893,  on  the  appoint- 
ment of  the  new  trustees,  in  those  cases  where,  under  s.  128  of 
the  Lunacy  Act,  he  appoints  some  person  to  exercise  in  the  name 
of  the  lunatic  any  poiver  vested  in  the  lunatic  of  appointing  new 
trustees  {z) ;  as  to  which  the  reader  is  referred  to  p.  387,  supra. 
Where,  however,  the  lunatic  on  whom  the  trust  property  is 
vested    has  not  the  power  of   appointing   new   trustees,   a 
summons   had  formerly   to   be  issued   "  in   Lunacy "   under 
ss.  135,  136  {a).     But  where  the  lunatic  was  "  not  so  found," 
there  was  always  the  danger  of  his  appearing  on  the  hearing 

[y)  This    includes     a    person  J.  &  S.  426). 

contingently       interested       (Be  (z)  Be    Fuller,    [1900]    2    Ch. 

Sheppard's   Trusts  (1862),   4  De  551. 

G.  F.  &  J.  423) ;    but  not  the  (a)  Be  Langdale,  [1901]  1  Ch. 

committee  of  a  lunatic  benefl-  3 ;     and   Lunacy    Rules,    Nov., 

clary  (Be  Bourhe  (1864),  2  De  G.  1900. 
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Art.  70.  of  such  summons,  and  disputing  the  alleged  lunacy.  In  that 
case  the  Lunacy  Court  had  no  jurisdiction  to  entertain  the 
summons  until  the  question  of  lunacy  had  been  determined 
by  means  of  an  inquisition  or  a  regularly  constituted  action 
for  his  removal  in  the  Chancery  Division  (b).  However,  as 
pointed  out  on  p.  388,  the  Lunacy  Act,  1911  (1  &  2  Geo.  V. 
c.  40),  has  altered  this  and  substituted  the  High  Court  for  the 
Lunacy  Court  throughout  ss.  135  to  143  of  the  Lunacy  Act, 
except  where  the  lunatic  is  a  mortgagee  not  being  a  trustee,  so 
that  all  applications  under  those  sections  are  now  made  in  the 
Chancery  Division. 

Sections  135  and  136  of  the  Lunacy  Act,  1890,  are  as 
follows : 

Lunacy  Act  ^^°- — i^)  When  a  lunatic  (c)  is  solely  or  jointly  seised  or  possessed  of 

1890,  e.  135.       any  land  upon  trust  or  by  way  of  mortgage,  tte  judge  in  Lunacy  may 
Vesting  by  order  vest  such  land  in  such  person  or  persons  (d)  for  such,  estate,  and 

orders  relat-       in  such  manner,  as  he  directs. 

ing  to  land.  ^2)  When  a  lunatic  is  solely  or  jointly  entitled  to  a  contingent  right 

in  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  may  by 
order  release  such  hereditaments  from  the  contingent  right,  and  dispose 
of  the  same  to  such  person  or  persons  as  the  judge  directs. 

(3)  An  order  under  sub-ss.  (1)  and  (2)  shall  have  the  same  effect  as  if 
the  trustee  or  mortgagee  had  been  sane,  and  had  executed  a  deed 
conveying  the  lands  for  the  estate  named  in  the  order,  or  releasing  or 
disposing  of  the  contingent  right. 

(4)  In  all  cases  where  an  order  can  be  made  under  this  section  the 
judge  may,  if  it  is  more  convenient,  appoint  a  person  to  convey  the 
land  or  release  the  contingent  light,  and  a  conveyance  or  release  by 
such  person  in  conformity  with  the  order  shall  have  the  same  effect 
as  an  order  under  sub-ss.  (1)  and  (2). 

(5)  Where  an  order  under  this  section  vesting  any  copyhold  land  in 
any  person  or  persons  is  made  with  the  consent  of  the  lord  or  lady 
of  the  manor,  such  land  shall  vest  accordingly  without  surrender  or 
admittance. 

(6)  Where    an  order   is  made    appointing  any  person  or  persons  to 

(6)  Be  Combs  (1884),  51  L.  T.  and  Be  Ourrie  (1878),  10  Ch.  D. 

45  ;  Be  Walker  (1841),  Cr.  &  Ph.  93).     Where  one  of  several  trus- 

147.  tees  becomes  insane,  the  court 

(c)  This  word  includes  lunatics  wiU  now  vest  the  property  in 

not  so   found   (s.    341).     As  to  the  remaining  trustees  {Be  Leon, 

what   the  word   comprises,   see  [1892]  1  Ch.  348),  and  the  same 

Be   Martin's    Trusts,  Land,  etc.,  course  can  be  followed  in  Chan- 

ImprovementOo.v.  Matiin  {1881),  eery  where   one  of  the  trustees 

34  Ch.   D.   618,   and  Be  Barber  has  absconded  (Be  Lees'  Settle- 

(1888),   39  Ch.   D.    187,   and  of.  ment  Trusts  [1896]  2  Ch.   508). 

Be  DewMrst's  Trusts  (1886),  33  Formerly  the  power  was  doubted 

Ch.  D.  416.  {Be  Nash  (1881),  16  Ch.  D.  503), 

{d)  The   court   will   not   vest  unless  the  fund  was  immediately 

the  property  in  a  beneficiary  who  divisible  {Be  Watson  (1881),  19 

is  absolutely  entitled,   but  will  Ch.  D.  384,  and  Be  Martyn,  Be 

appoint  a  new  trustee  {Be  Sol-  Toutt's   Will  (1884),  26  Ch.  D. 

land.  Be  Eowarth's  Trusts  {\88\),  745).     As  to  whether  this  juris- 

16  Ch.  D.  672;   c/.  Be  Godfrey's  diction  extends  to  leaseholds,  see 

Trusts  (1883),  23   Ch.    D.  206  ;  swpra,  p.  399,  note  {%). 
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convey  any  copyhold  land,  such  person   or  persons   shall  execute   and      Art.   70. 

do  all  assurances    and    things    for    completing   the   assurance   of   the  

lands ;  and  the  lord  and  lady  of  the  manor  shall,  subject  to  the  customs 
of  the  manor  and  the  usual  payments,  he  hound  to  make  admittance  to 
the  land,  and  to  do  all  other  acts  for  completing  the  assurance  thereof,  as 
if  the  persons  in  whose  place  an  appointment  is  made  were  free  from 
disability  and  had  executed  and  done  such  assurances  and  things. 

136. — (1)  Where  a  lunatic  is  solely  entitled   to   any   stock   or   chose   Lunacy  Act, 
in  action  upon  trust  or  by  way   of   mortgage,   the   judge   in    Lunacy  1890,  s.  136. 
may  hy  order  vest  in  any  person  or  persons  the  right  to  transfer  or  call  Vesting 
for  a  transfer  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to  sue  °^^^^.^ 
for  the  chose  in  action.  ^g  personal 

(2)  In  the  case  of  any  person  or  persons  jointly  entitled  with  a  lunatic  estate, 
to  any  stock  or  chose  in  action  upon  trust  or  by  way  of  mortgage,  the 
judge  may  make  an  order  vesting  the  right  to  transfer  or  call  for  a  transfer 

of  the  stock,  or  to  receive  the  dividends  thereof,  or  to  sue  for  the  chose  in 
action  either  in  such  person  or  persons  alone  or  jointly  with  any  other 
person  or  persons. 

(3)  When  any  stock  is  standing  in  the  name  of  a  deceased  person, 
whose  personal  representative  is  a  lunatic,  or  when  a  chose  in  action 
is  vested  in  a  lunatic  as  the  personal  representative  of  a  deceased  person, 
the  judge  may  make  an  order  vesting  the  right  to  transfer  or  call  for  a 
transfer  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to  sue  for  the 
chose  in  action  in  any  person  or  persons  he  may  appoint. 

(4)  In  aU  cases  where  an  order  can  be  made  under  this  section,  the 
judge  may,  if  it  is  more  convenient,  appoint  some  proper  person  to  make 
or  join  in  making  the  transfer. 

(5)  The  person  or  persons  in  whom  the  right  to  transfer  or  call  for  a 
transfer  of  any  stock  is  vested,  may  execute  and  do  all  powers  of 
attorney,  assurances,  and  things  to  complete  the  transfer  to  himself  or 
themselves  or  any  other  person  or  persons  according  to  the  order,  and  the 
bank  and  all  other  companies  and  their  officers  and  all  other  persons  shall 
be  bound  to  obey  every  order  under  this  section  according  to  its  tenor. 

(6)  After  notice  in  writing  of  an  order  under  this  section,  it  shall 
not  be  lawful  for  the  bank  or  any  other  company  to  transfer  any  stock  to 
which  the  order  relates  or  to  pay  any  dividends  thereon  except  in 
accordance  with  the  order. 


CHAPTER  VII. 

APPOINTMENT   OP   A   JUDICIAL    TRUSTEE. 


Art    71. — Statutonj  Power  of  the  Court  to  Appoint  a 
Judicial    Trustee. 

(1)  "Where  application  is  made  to  the  court  («)  by  or 
on  behalf  of  the  person  creating  or  intending  to  create 
a  trust  (fe),  or  by  or  on  behalf  of  a  trustee  or  beneficiary, 
the  court  may  in  its  discretion  appoint  a  person  (called 
a  judicial  trustee)  to  be  a  trustee  for  that  trust,  either 
jointly  with  any  other  person,  or  as  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  place  of  all  or  any  existing 
trustees  (c). 

(2)  Any  fit  and  proper  person  nominated  in  the 
application  may  be  appointed,  including  a  married 
woman,  a  beneficiary,  or  the  husband,  wife,  or  relation 
of  a  beneficiary,  or  a  solicitor  to  any  of  such  parties,  or 
the  solicitor  to  the  trust  {d),  or  a  person  who  is  already 
a  trustee  {d).  In  the  absence  of  such  nomination, 
or  if  the  court  disapproves  it  (e),  the  official  solicitor  of 
the  court,  or  some  other  person  approved  by  the  judge, 
may  be  appointed  (/).  An  unofficial  judicial  trustee 
must  give  security  {(j). 

(3)  Eemuneration  may  be  assigned  by  the  court  to 
the  judicial  trustee  {h). 

(a)  The    High    Court    or   the  1897,  r.  5  (1). 

Palatine  Court  (Judicial  Trustees  (e)  Judicial TrusteesAct, 1896, 

Aot,1896(59&60Viot.c.36),8.2).  s.  1  (3). 

(6)  The  administration  of  the  (/)  Judicial    Trustees    Rules, 

estate  of  a  deceased  is  a  trust,  1897,  r.   7.     Douglas  v.  Bolam, 

and  his  personal  representative  [1900]  2  Ch.  749. 

a  trustee  for  the  purposes  of  the  {g)  Judicial      Trustees      Act, 

Act  {ib.,  s.  1  (2)  ).  1896,    s.    4    (1),    and    Judicial 

(c)  Judicial  TrusteesAct,  1896,  Trustees  Rules,  r.  9. 

8.  1  (1).  (h)  Judicial      Trustees      Act, 

(d)  Judicial    Trustees    Rules,      1896,  s.  1  (5). 
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Art.  71.  (4)  A  judicial  trustee  must,  so  soon  as  may  be  after 
his  appointment,  (unless  the  court  directs  to  the  con- 
trary) furnish  the  court  with  a  complete  statement  of 
the  trust  property,  accompanied  by  an  approximate 
estimate  of  the  income  and  capital  value  of  each  item  (i). 

(5)  Once  in  every  year  the  accounts  of  a  judicial 
trustee  have  to  be  audited  by  an  officer  of  the  court,  or 
a  professional  accountant  appointed  by  the  court  (k) . 

(6)  A  judicial  trustee  must  pay  all  money  coming 
into  his  hands,  without  delay,  to  the  trust  account  at  a 
bank  appointed  by  the  court,  and  in  default  is  liable  to 
pay  interest  not  exceeding  5  per  cent,  per  annum  on  it'(Z). 

(7)  The  court  may  direct  an  inquiry  into  the 
administration  of  the  trust  by  the  judicial  trustee  (m) , 
and  may,  either  with  or  without  any  request,  give  any 
special  or  general  directions  in  regard  to  the  trust  or 
its  administration  (n). 

(8)  In  all  cases  a  judicial  trustee  is  to  be  subject  to 
the  control  and  supervision  of  the  court  as  an  officer 
thereof  (o),  and  may  at  any  time  request  the  court  to 
give  him  directions  (p). 

(9)  A  judicial  trustee  may  be  suspended  or  removed 
by  the  court  without  any  application  {q). 

(10)  A  judicial  trustee  may  with  the  sanction  of  the 
court  retire  (q). 

Illusteations. 

This  Act  was  a  new  departure  in  English  law,  founded  on 
the  analogy  of  the  law  of  Scotland,  where  a  "  Judicial  Factor  " 
has  been  established  for  many  years.  Its  object  was  to  give  to 
trust  j^roperty  the  same  protection  as  would  be  given  by  a 
general  administration  order,  but  at  less  cost,  and  without  the 
necessity  of  making  numerous  applications  to  the  court.  This 
protection  was  secured  (1)  by  the  appointment  of  an  official, 

(i)  Judicial    Trustees     Eules,  {n)  lb.,  s.  I  (4). 

r.  8.  t  (o)  lb.,  s.  1  (3). 

{k)  Judicial      Trustees      Act,  (p)  Judicial    Trustees    Kules, 

1896,    s.     1    (6),    and    Judicial  r.    12.     Tliis  is  done  quite   in- 

Trustees  Eules,  r.  14.  formally    by    a    simple     letter 

(Z)  Judicial    Trustees    Rules,  addressed  to  the  officer  of  tie 

r.  11.  court:  r.  28. 

(m)  Judicial     Trustees     Act,  (q)  Judicial    Trustees    Rules, 

1896,  s.  1  (6).  rr.  20  and  21. 
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or,  (2)  in  the  alternative,  of  a  person  who  gives  security  for  his     Art.  71. 
honesty,  and  (3)  by  having  the  accounts  audited  once  a  year. 
It  does  not,  however,  appear  that  if  an  official  judicial  trustee 
should  commit  a  breach  of  trust  (innocent  or  otherwise),  the 
beneficiaries  would  be  indemnified  by  the  Government. 

Having  regard  to  the  fact  that  judicial  trustees  are  almost  Act  not 
always  appointed  in  chambers,  it  is  difficult  to  judge  as  to  the  P°P'^''^''- 
extent  to  which  this  Act  has  been  utilised.  The  present  writer's 
experience,  however,  is  that  it  has  not  found  the  same  favour  in 
England  as  the  corresponding  law  in  Scotland  has  done.  His 
experience  may,  of  course,  be  misleading ;  but  although  the  Act 
has  been  in  operation  for  seventeen  years,  he  has  never  had  a 
single  case  in  which  the  appointment  of  a  judicial  trustee  has 
been  even  suggested. 

Moreover,  the  appointment  of  a  PubKc  Trustee,  which 
seems  to  find  much  more  favour  with  settlors,  testators,  and 
beneficiaries,  seems  likely  to  supersede  the  judicial  trustee,  and 
to  render  those  sections  of  the  Act  which  are  treated  of  in  this 
section  practically  obsolete.  Under  these  circumstances  no 
detailed  comment  appears  to  be  necessary. 

The  power  of  the  court  to  appoint,  is  purely  discretionary, 
and  will  not  be  exercised  if  the  application  is  opposed,  where 
no  charge  of  improper  conduct  is  made  against  an  existing 
trustee,  even  where  he  or  she  is  a  sole  trustee  (r) ;  nor  where 
the  donee  of  the  power  of  appointing  trustees  has  appointed 
persons  able  and  willing  to  act  (s) ;  nor  will  the  court  as  a 
rule  appoint  a  judicial  trustee,  to  act  with  a  private  one  (t). 

In  compliance  with  s.  4  of  the  Act,  a  code  of  thirty-five  rules 
was  made  in  1897,  dealing  in  detail  with  the  appointment  of 
official  and  non-official  judicial  trustees,  the  administration  of 
the  trust,  the  security  to  be  given,  the  custody  of  securities 
and  money,  accounts  and  audit  remuneration,  removal,  suspen- 
sion, resignation  and  discontinuance  of  judicial  trustees,  the 
communication  between  judicial  trustees  and  the  court,  fees, 
and  so  on.  As,  however,  these  rules  will  be  found  set  out  in 
the  "  Yearly  Practice,"  it  is  not  thought  necessary  to  call 
further  attention  to  them  here. 

(r)  Be    Batoli-ff,   [1898]    2  Ch.  43  Sol.  J.  43. 
352.  (f)  See  also  Be  Martin,  [1900] 

(s)  Be  GMsholm,  Legal  Bever-  W.  N.  129. 
sionary  Society  v.  Knight  (1898), 
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Art.  72, — The  Nature  and  Functions  of  the  Public  Trustee 
and  the  Guarantee  of  the  State  to  he  ansiverahle  for  his 
Breaches  of  Trust. 

(1)  In  the  year  1906  a  statutory  corporation  sole 
called  "  the  Public  Trustee  "  was  established  {a).  He 
is  a  salaried  official,  prohibited  from  acting  for  personal 
reward  {h)  and  empowered  to  act  where  appointed  (c) — 

(a)  as   an  ordinary  trustee   either  alone  or  jointly 

with  others  {d)  ; 

(b)  as  a  mere  "  custodian    trustee,"    or    treasurer, 

the  administration  being  confided  to  ordinary 
trustees  called  "  managing  trustees  "  ; 

(c)  as  a  judicial  trustee  (e) ;  and 

(d)  in  certain  other  capacities  not  falling  within  the 

law  of  private  trusts  (/). 

(a)  Public  Trustee  Act,  1906  (/)  Such  as  the  oflEice  of  exeou- 
(6  Edw.  VII.,  c.  55).  tor  or  administrator,  the  adminis- 

(b)  PubUo  Trustee  Act,  s.  11  tration  of  small  estates  under 
(1).  £1,000  (which  means  estates  of 

(c)  lb.,  s.  2  (1).  deceased     persons      not     trust 

(d)  lb.,  s.  5  (1).  estates)  (Be  DeveroMX,  Toovey  v. 

(e)  As  to  judicial  trustees,  see  Public  Trustee  (19 11),  21  T.  L.  R. 
supra,  Chapter  VII.,  p.  407.  574. 
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Art^2.         (2)  The  Public  Trustee  is,  on  the  other  hand,  for- 
bidden to  accept — 

(a)  any  trust  exclusively  for  religious  or  charitable 

purposes  (g) ; 

(b)  any  trust  made   solely  by  way  of  security  for 

money  (h)  ; 

(c)  any   trust   for   the  benefit  of    creditors  ({) ; 

(d)  any  trust  involving  the  management  or  carrying 

on  of  a  business  (i) ;  save  only — 

(i.)  vphere  he  is  merely  custodian  trustee, 
vfithout  povrer  of  management,  and 
either  holds  no  property  vs^hich  exposes 
him  to  risk,  or  the  circumstances  are 
exceptional,  and  he  is  fully  indemni- 
fied ;  or 
(ii.)  vv^here,  being  an  ordinary  trustee,  the 
circumstances  are  exceptional,  and  he 
either  obtains  the  consent  of  the 
Treasury,  or  accepts  the  trusteeship  for 
a  time  not  exceeding  eighteen  months 
with  a  view  only  to  winding  up  the  busi- 
ness, and  is  satisfied  that  it  can  be 
carried  on  without  risk  of  loss. 

(3)  The  Public  Trustee  is  only  offered  by  the  State 
as  an  alternative  to  ordinary  private  persons,  and  there- 
fore can  only  act  where  appointed  as  mentioned  in 
Art.  73,  infra.  Moreover  he  may  decline  to  act, 
or  may  prescribe  conditions  on  which  alone  he  will 
accept  the  appointment ;  save  only  that  he  is  forbidden 
to  decline  merely  on  the  ground  that  the  estate  is  of 
small  value  (k). 

(4)  The  Public  Trustee  has  the  same  powers,  duties, 
and  liabilities,  and  is  entitled  to  the  same  rights 
and  immunities  and  is  subject  to  the  same  control 
and  jurisdiction  of  the  court,  as  a  private  person 
acting    in    the    same    capacity  {I),     and    the     State 

(a)  Public  Trustee  Act,  s.  2  (6).  (i)  Public  Trustee  Act,  s.  2  (4). 

(ft)  PubUc      Trustee      Kules,  (k)  lb.,  s.  2  (3). 

r.  7.  ~  (l)  lb.,  s.  2  (2). 
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guarantees  the  beneficiaries  against  his  breaches  of  Art.  73. 
trust,  including  the  acts  and  defaults  of  his  officers  (m). 
(5)  For  the  services  of  the  Public  Trustee  and  the 
State  guarantee,  the  State  charges  fees  in  the  nature  of 
a  commission  on  both  capital  and  income  and  also 
on  each  occasion  of  making  an  investment  {n). 

Paragraph  (1). 

By  the  Public  Trustee  Act,  1906  (6  Edw.  VII.  c.  55),  and  the  General 
Public  Trustee  Eules,  1907,  made  pursuant  thereto,  a  new  on™™e™ot 
public  official  was  constituted  as  a  corporation  sole  under 
the  name  of  the  Public  Trustee.  The  Act  was  no  doubt  passed 
with  the  object  of  meeting  the  increasing  difficulty  of  finding 
suitable  persons  to  act  as  trustees,  but  mainly  to  safeguard 
beneficiaries  against  those  fraudulent  misappropriations  by 
trustees  which  have  of  late  years  been  unpleasantly  fre- 
quent. The  authors  of  the  Act,  however,  took  the  opportunity 
of  introducing  amendments  in  the  general  law  of  trusts,  of 
considerable  importance,  particularly  as  to  the  constitution  of 
what  are  in  the  Act  called  custodian  trustees  (as  distinguished 
from  those  trustees  who  actively  manage  the  trust),  and  the 
auditing  of  trust  accounts.  It  also  provides  for  the  adminis- 
tration of  small  estates  not  exceeding  £1,000  in  value  by  the 
Public  Trustee  in  place  of  the  court,  and  enables  the  Public 
Trustee  to  accept  the  offices  of  executor  or  administrator.  As, 
however,  those  are  matters  outside  the  law  of  trusts,  it  is  pro- 
posed in  this  work  to  confine  the  consideration  of  the  Act  to 
matters  affecting  the  appointment  of  the  Public  Trustee  (and 
certain  corporate  bodies)  to  trusteeships,  custodian  and 
ordinary.  The  provisions  relating  to  the  auditing  of  ordinary 
trust  accounts  by  the  Public  Trustee  will  be  considered  later 
on  in  Art.  81. 

Paragraph  (2). 

It  is  conjectured  that  the  exception  of  trusts  exclusively  for  Trusts  pro- 
religious  or  charitable  purposes  does  not  include  the  trusts  of  ^}^^^^,  ^? 

■  Pi-i-i  TJ1  t       ■  ^^^  Public 

a  will  some  of  which  are  private  and  others  charitable ;  e.g.,  Trustee. 
where  residue  is  given  to  testator's  widow  for  life,  and  after  her 
death  to  divers  charities  ;  but  the  phrase  is  not  very  lucid. 

(m)  Public  Trustee  Act,  8.7(1).  seller  or  direct  from  Wymau  & 

{n)  lb.,     s.     9,     and     Public  Sons,  Limited,  Fetter  Lane,  E.G. 

Trustee    (Fees)     Orders,     1907,  See   also,  for  summary  of  fees, 

obtainable   througb    any   book-  infra,  p.  414  et  seq. 
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Not  com- 
pulsory. 


State 
guarantee. 


Art.  72.  The  exception  of  trusts  by  way  of  security  for  money,  rules 
out  trust  deeds  for  securing  debentures  or  debenture  stock,  and 
those  rare  mortgages  which  are  drafted  in  the  form  of  trusts. 
Deeds  of  arrangement  for  the  benefit  of  creditors  do  not,  it  is 
conceived,  include  those  trust  deeds  which  are  made  for  the 
convenience  of  the  debtor  rather  than  for  the  benefit  of  the 
creditors,  which  have  been  discussed  supra,  p.  35  et  seq. 

The  exception  of  trusts  which  involve  the  management  of  a 
business  was  obviously  necessary,  as  no  public  of&cial  could  be 
expected  to  carry  on  commercial  undertakings. 

Paragraph  (3). 

The  Public  Trustee  is  not,  like  the  office  of  Land  Registry, 
forced  upon  the  public.  He  is  merely  offered  as  a  con- 
venience and  safeguard  to  those  who  care  to  avail  themselves 
of  his  services,  and  not  to  all  of  those,  as  he  is  given  a  discre- 
tion as  to  whether  or  not  he  will  accept  a  trust,  the  only 
restriction  being  that  he  must  not  refuse  solely  on  the  ground 
that  the  property  is  small. 

Paragraph  (4). 

The  Public  Trustee  is  in  exactly  the  same  position  as  a 
private  trustee  with  regard  to  the  beneficiaries,  with  the 
addition  that  the  State  guarantees  that  it  will  make  good  any 
losses  ivhich  an  ordinary  trustee  ivould  he  liable  to  make  good. 
There  seems  to  be  an  impression  among  the  general  public 
that  the  State  not  only  gives  this  guarantee,  but  goes  further, 
and  guarantees  the  beneficiaries  against  all  loss,  whether 
arising  from  breach  of  trust  or  depreciation  of  securities. 
Needless  to  say  that  is  a  popular  error.  Still  a  guarantee 
which  covers  fraud  and  gross  negligence  is  not  to  be  treated 
lightly,  particularly  when  it  is  united  with  that  official  non 
■possumus  which  precludes  all  chance  of  those  frequent  breaches 
of  trust  which  result  from  tender-heartedness. 

Paragraph  (5). 

But  of  course  the  above  advantages  have  to  be  paid  for. 

The    fees    at    present   sanctioned    by   the   Treasury  in  the 

schedule  to  the  Public  Trustee  (Fees)  Order,  1907,  are  as 

follows. 

I.  Capital  Fees. 

A. — In  respect  of  the  Duties  of  the  Public  Trustee  acting  in  the  Administration 
of  a  Small  Estate  under  s.  3  of  the  Act. 

Small  estates.  1-  Upon  acceptance  of  the  trust — a  fee  at  the  rate  of  lOs.  for  every 
£100  of  the  gross  capital  value  of  the  estate  as  proved  for  the  purposes 
of  s.  3  (1)  of  the  Act. 


Fees  payable 
to  the  Public 
Trustee. 
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2.  Upon  the  making  of  an  order  under  s.  3  (5)  of  the  Act — a  fee  at  the      Art.   72. 

rate  of  10s.  for  every  £100  of  the  gross  capital  value  of  the  estate  at  the  

date  of  the  order. 

3.  Upon  the  withdrawal  (whether  upon  the  distribution  amongst  the 
beneficiaries  or  otherwise)  of  any  capital  from  the  estate — a  fee  at  the 
rate  of  10s.  for  every  £100  of  the  value  of  capital  withdrawn. 

B. — In  respect  of  the  Duties  of  the  Public  Trustee  acting  as  Ordinary 
Trustee  or  Executor  or  Administrator  {except  in  cases  provided  for  under 
Heads  A  or  D). 

1.  Upon  the  acceptance  of  the  trust — a  fee  at  the  following  rates  :  As  ordinary 

(a)  If  the  gross  capital  value  of  the  trust  property  at  the  date  of  such   trustee. 

acceptance  does  not  exceed  £1,000 — 15s.  per  cent,  in  respect  of 
that  value ;  and 

(b)  If  such  gross  capital  at  the  said  date  exceeds  £1,000,  then — 15s.  per 

cent,  in  respect  of  that  value  up  to  £1,000  ; 
6s.  Od.  per  cent,  in  respect  of  any  excess  of  that  value  over  £1,000 

up  to  £20,000 ; 
2s.  6d.  per  cent,  in  respect  of  any  excess  of  that  value  over  £20,000 

up  to  £50,000  ; 
Is.  Sd.  per  cent,  in  respect  of  any  excess  of  that  value  over  £50,000. 

2.  Upon  the  withdrawal  (whether  upon  distribution  amongst 
beneficiaries  or  otherwise)  of  any  capital  from  the  trust  property — a 
fee  at  a  rate,  for  every  £100  or  part  of  £100  of  the  value  of  the  property 
withdrawn,  equal  to  the  rate  per  cent,  at  which  the  fee  upon  the  accept- 
ance of  the  trust  was  payable  in  respect  of  the  entire  trust  property. 

3.  Provided  that  the  fees  chargeable  under  the  two  preceding  clauses 
of  this  head  shall  be  so  regulated  that  the  total  fees  so  chargeable  in  respect 
of  a  trust  shall  not  be  less  than  £o. 

0. — In  respect  of  the  Duties  of  the  Public  Trustee  acting  as  Custodian 
Trustee  only  [except  in  cases  provided  for  under  Head  D). 
Upon  any  occasion  mentioned  under  head  B,  one  half  of  the  fee  payable   As  custodian 
under  that  head  upon  that  occasion.  trustee. 

D. — In  respect  of  the  Duties  of  the  Public  Trustee  acting  as  Ordinary 
Trustee,  or  Custodian  Trustee,  in  respect  of  Land  not  subject  to  a  Trust 
for  Conversion. 

1.  Upon  acceptance  of  the  trust — a  fee  of  £5. 

2.  Upon  raising  any  money  under  any  trust  or  power  in  the  trust   in  respect 
instrument — a  fee  at  the  rate  of  2s.  6d.  for  every  £100  so  raised.    Minimum  of  land, 
fee  £1. 

3.  Upon  the  withdrawal  from  the  trust  property  (whether  upon  trans- 
fer to  or  distribution  amongst  the  beneficiaries  or  otherwise)  of  the  land^ 
or  the  moneys  or  property  representing  the  land,  or  any  part  thereof 
respectively — 

(a)  when  the  Public  Trustee  is  acting  as  ordinary  trustee,  a  fee  at  a  rate 

for  every  £100,  or  part  of  £100,  of  the  value  of  the  property  with- 
drawn, equal  to  the  rate  per  cent,  at  which,  in  pursuance  of 
clause  1  of  head  B,  the  fee  would  be  payable  if  such  withdrawal 
were  an  acceptance  of  a  trust  chargeable  under  that  head  and 
comprising  only  the  property  withdrawn  ;  and 

(b)  when  the  Public  Trustee  is  acting  as  custodian  trustee  only,  one 

half  of  the  fee  paj'able  under  paragraph  (a)  of  this  clause — 
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Art.  72. 


Fees  on 
investment. 
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Provided  that  a  re-settlement  of  property  subject  to  a  strict  settlement 
shall  not  be  deemed  to  be  a  withdrawal  within  the  meaning  of  this 
clause. 

II.  Investment  Pees. 

In  reaped  of  the  Duties  of  the  Public  Trustee  acting  as  Ordinary  Trustee  or 
Executor  or  Administrator  or  Custodian  Trustee  or  in  the  Administra- 
tion of  a  Small  Estate  under  s.  3  of  the  Act. 

1.  Upon  any  investment  (other  than  a  purchase  of  land,  or  any  mort- 
gage of,  or  charge  on,  property) — a  fee  at  the  rate  of  10s.  for  every  £100 
invested  (such  fee  to  include  any  sum  paid  by  the  Public  Trustee  for 
brokerage). 

2.  Upon  any  purchase  or  sale  of  land,  or  any  investment  by  way  of 
mortgage  of,  or  charge  on,  property — a  fee  at  the  rate  of  2s.  6d.  for  every 
£100  of  the  purchase  money  or  money  advanced. 


III.  Income  Pees. 

In  respect  of  the  Duties  of  the  Public  Trustee  acting  in  any  of  the 
Capacities  memtioned  under  Division  II. 

Income  fees.  Upon  the  annual  income  of  the  trust  property — a  fee  at  the  rate  of  £2 

per  cent,  in  respect  of  that  income  up  to  £500,  and  at  the  rate  of  £1  per 
cent,  in  respect  of  any  excess  of  that  income  over  £500.  Provided  as 
follows : 

(a)  where  income  is  paid  direct  to  the  person  entitled,  or  to  his  bank, 

or  is  collected  by  such  person,  the  income  fee  shall  not  be  charged 
in  respect  of  that  income  at  a  higher  rate  than  £1  per  cent. ; 
and 

(b)  Except  where  the  Public  Trustee  is  acting  in  the  administration  of 

a  small  estate  under  s.  3  of  the  Act  the  minimum  income  fee  shall 
be  10«.  Qd. 


Art.    73. — The    Appointment   of  the    Public    Trustee   as 
Ordinary    Trustee. 


an 


(1)  The  Public  Trustee  may  be  appointed 
ordinary  trustee  of  any  trust  (other  than  those  which 
he  is  forbidden  to  accept  (o) ),  whether  the  trust  was 
created  before  or  since  the  Act,  unless  the  instrument 
creating  the  trust  contains  a  direction  to  the  contrary  ; 
and  even  then  he  may  be  appointed  by  the  Court  (p). 

(2)  The  appointment  must  be  made  either  by  (q) — 
(a)  the  creator  of  the  trust ; 


(o)  Art.  72  (2),  p.  412,  supra  ; 
and  Public  Trustee  Act,  s.  2  (4), 
and  Public  Trustee  Rules,  r.  7. 


(p)  Pubho  Trustee  Act,  s.  5(1) 
and  (3). 

(2)  Public  Trustee  Act,  s,  5(1). 
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(b)  the   person  having    power    to    appoint    new    Art.  73. 
trustees ;  or  — 

(c)  the  court. 

(3)  Where  he  is  appointed  a  new  trustee  he  may 
(unhke  an  ordinary  individual)  be  appointed  sole 
trustee  (even  where  the  trust  instrument  or  a  statute 
forbids  the  appointment  of  a  sole  trustee  (r) ) ;  and 
correspondingly  all  his  co-trustees  may  retire  under 
s.  12  of  the  Trustee  Act,  1893,  leaving  him  sole 
trustee,  and  without  any  of  the  consents  required  by 
that  section  (s). 

(4)  Where,  however,  it  is  proposed  to  appoint  the 
Pubhc  Trustee  to  be  a  new  trustee  or  additional  trustee, 
notice  of  the  proposed  appointment  must,  where 
practicable,  be  given  to  all  the  beneficiaries  in  the 
United  Kingdom  whose  addresses  are  known  or  the 
guardians  of  such  of  them  as  are  infants,  who  may 
within  twenty-one  days  apply  to  the  court  to  prohibit 
the  appointment,  which  the  court  may  do  if  it  con- 
siders it  expedient.  Nevertheless,  failure  to  give  the 
notice  does  not  invalidate  the  appointment  (t). 

PaBAGEAPHS    (1)   AND   (2). 

Where  the  creator  of  the  trust  (as  not  infrequently  happens  How  Public 
now,  where  the  trust  is  created  by  will)  appoints  the  Public  p™nted  ^^" 
Trustee  no  question  can  well  arise.  He  can  be  appointed  by 
will  or  codicil  without  any  previous  communication  to  him, 
but  he  does  not  become  a  trustee  until  he  has  accepted  the 
appointment  (u).  In  every  other  case  he  cannot  be  appointed 
without  his  previous  consent  (x),  the  effect  of  which  would 
seem  to  be  to  make  such  appointments  absolutely  waste-paper, 
even  although  he  does  subsequently  consent. 

Where  a  person  is  appointed  by  a  testator  to  act  with 
the  Public  Trustee  and  does  not  disclaim,  it  is  his  duty  to 
communicate  the  Public  Trustee's  appointment  to  him  as  soon 
as    practicable  (y).      In   any    case,    however,    the    following 

(r)  Be  Leslie's  Hassop  Estates,  (i)  Public  Trustee  Act,  s.  5  (4)d 

[1911]  1  Ch.  611.  (tt)  PubUo  Trustee  Eules,  r.  9. 

(s)  PubUo  Trustee  Act,  s.  5  (1)  (x)  lb.,  rr.  9,  10. 

and  (2).  (y)  lb.,  r.  10  (2). 

T.  E  E 
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Art.  73.     persons   (z)   can   apply   to  the  Public   Trustee  to  accept  the 
appointment,  viz. : — 

(a)  any  trustee  or  beneficiary, 

(b)  any  person  having  power  to  appoint  the  Public  Trustee 

under  paragraph  (1). 
Appointment       With  regard  to  appointments  by  the  court,  it  is  believed 
J    e  oour .    ^-^^^  ^j^^  tendency  is  not  to  appoint  the  Public  Trustee  against 
the  wishes  of  a  continuing  trustee,  where  nothing  is  alleged 
against  him  (a),  or  against  the  wishes  of  any  considerable  pro- 
portion of  the  beneficiaries. 

In  one  case  in  which  the  present  writer  was  counsel,  where 
a  testator  had  directed  a  sum  of  £10,000  to  be  settled  in 
the  event  of  his  granddaughter  being  married,  and  that  sum 
had  been  paid  into  court,  and  owing  to  family  differences 
no  persons  could  be  obtained  to  act  as  trustees,  the  court 
refused  at  the  request  of  the  husband  and  wife  to  appoint  the 
Public  Trustee,  on  the  ground  of  unnecessary  expense, 
remarking  that  the  fund  was  perfectly  safe  in  the  custody  of 
the  Court. 

Where  it  is  proposed  to  appoint  the  Public  Trustee  in  place 
of  a  retiring  judicial  trustee,  the  court  ought  to  make  an  order 
that  there  shall  cease  to  be  a  judicial  trustee  (b). 

Paeageaph  (3). 

Public  Trustee       Owing,  no  doubt,  to  the  State  guarantee,  the  Act  provides 

trustee^ in*  ^      ^^^*  ^^®  Public  Trustee  may  be  appointed  a  sole  trustee  in 

cases  where      eases  where  no  other  sole  trustee  could  be  appointed  without 

ment'of 'any     breach  of  trust.    It  has  been  held  that  this  not  only  applies  to 

other  sole         cases  where  the  appointment  of  a  sole  trustee  is  forbidden  by 

b™frreguiaj-     *^^®  ^^^  °^  *^^  court,  but  also  to  cases  where  it  is  expressly 

directed  by  the  settlement  that  the  trustees  shall  be  kept  up 

to  a  prescribed  number,  and  even  to  the  case  of  trustees  for 

the  purposes  of  the  Settled  Land  Acts,  notwithstanding  that 

s.  39  of   the  Settled  Land  Act,  1882,  forbids  the   payment 

of  capital  money  to  less  than  two  trustees  unless  the  settlement 

authorises  payment  to  one  only  (c). 

Paeageaph  (4). 

Bfifectof  It    seems   that   the   proviso   at    the  end  of   s.  5  (4),  that 

Bolifeot^       "  f^'il'^i^e  to  give  the  notice  is  not  to  invalidate  the  appoint- 

intention  to 

appoint  (2)  Public  Trustee  Rules,  r.  10  (6)  Be     Johnston,      Mills      v. 

PublioTrustee  (1).  Johnston,  [1911]  W.  N.  234. 

as  a  new  {a)  See   per  Neville,    J.,   Be  (e)  Be  Leslie's  Hassop  Estates, 

trustee.  Kensit,  [1908]  W.  N.  235.  [1911]  1  Ch.  611, 
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ment,"  makes  the  sole  effect  of  failure  to  give  such  notice  a  Art.  73. 
ground  on  which  any  beneficiary  may  at  any  time  (and  not 
merely  within  twenty-one  days)  apply  to  the  court  to  remove 
the  Public  Trustree.  It  should  be  noticed  that  this  provision 
as  to  notice,  is  confined  to  cases  where  the  Public  Trustee  is 
appointed  an  ordinary  trustee,  and  has  no  application  to  his 
appointment  as  a  custodian  trustee. 


Art.  74. — The  Appointment  and  Removal  of  the  Public 
Trustee  or  certain  Corporate  Bodies  as  "  Custodian 
Trusteed 

(1)  The  Public  Trustee  (with  regard  to  trusts  which 
he  is  not  forbidden  to  accept  {d) ),  and  also  any  such 
banking,  insurance,  guarantee,  or  trust  company,  or 
friendly  society  or  body  corporate  established  for 
charitable  or  philanthropic  purposes,  as  may  be 
approved  by  the  Public  Trustee  and  the  Treasury,  may 
be  appointed  custodian  trustee  of  any  trust  [c). 

(2)  The  appointment  may  be  made  (/) — 

(a)  by  the  creator  of  the  trust ; 

(b)  by  the  court  on  the  application  of  any  one  who 
could  apply  for  the  appointment  of  a  new 
trustee  ; 

(c)  by  the  person  having  power  to  appoint  new 
trustees,  even  (semhle)  where  the  trust  instru- 
ment forbids  it. 

(3)  The  court  may  terminate  the  custodian  trustee- 
ship on  the  application  of  the  custodian  trustee  or  the 
managing  trustees  or  of  any  beneficiary,  if — 

(a)  it  is  the  general  wish  of  the  beneficiaries,  or 

(b)  it  is  expedient  on  any  other  grounds, 

and  thereupon  the  Court  may  give  general  directions 
and  make  the  requisite  vesting  orders  (g). 

{d)  See  Art.    72  (2),  p.    412,  (e)  Public  Trustee  Act,  s.  4  (3), 

supra  ;   and  Public  Trustee  Act,  and  Public  Trustee  Rules,  r.  36. 
s.     2    (4),    and   Public   Trustee  (/)  Public  Trustee  Act,  s.  4  (1). 

Rules,  r.  7.  (g)  lb.,  s.  4  (2)  (i). 

E  E  2 
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Art.  74. 

Custodian 
trustee  a  new 
statutory- 
addition  to 
the  law  of 
trusts. 


Certain  cor- 
porate bodies 
may  be 
appointed 
custodian 
trustees. 


Paragraph  (1). 

The  provisions  of  the  Public  Trustee  Act,  1906  (h),  relating 
to  the  appointment  of  a  custodian  trustee,  introduced  a  new 
element  into  the  law  of  trusts,  and  one  which  seems  to  be  of 
considerable  value.  Such  an  appointment  has  obvious  advan- 
tages ;  for  (1)  it  absolutely  safeguards  the  capital  against  loss 
either  by  reason  of  fraud  or  breach  of  trust,  and  (2)  it  saves 
the  periodic  expense  caused  by  the  necessity  of  transferring 
the  trust  property  on  every  appointment  of  new  trustees.  On 
the  other  hand,  it  leaves  the  management  in  the  hands  of 
ordinary  active  trustees.  This  custodian  trusteeship  is  doubt- 
less founded  on  the  analogy  of  the  Official  Trustees  of  Charity 
Lands  and  Charity  Funds. 

Moreover  the  Act  enables  not  only  the  Public  Trustee  to 
be  appointed,  but  also  any  such  banking  or  insurance  or 
guarantee  or  trust  company,  or  friendly  society  or  body 
corporate  established  for  charitable  or  philanthropic  purposes, 
as  may  be  approved  by  the  Public  Trustee  or  the  Treasury ; 
and  any  such  body  so  appointed  may  charge  fees  not 
exceeding  those  charged  by  the  Public  Trustee.  As,  however, 
the  State  does  not  guarantee  their  solvency  and  integrity,  as 
it  does  in  the  ease  of  the  Public  Trustee,  there  seems  to  be 
little  inducement  to  prefer  them.  In  spite  of  its  obvious 
advantages,  the  present  writer  is  disposed  to  doubt  whether 
the  invention  of  a  custodian  trustee  has  commended  itself  to  the 
public.  Anyhow,  he  has  not  so  far  personally  come  across  a 
custodian  trustee  in  the  course  of  his  practice.  Perhaps  there 
is  a  feeling  of  awkwardness  in  asking  friends  to  act  as 
managing  trustees,  while  intimating  at  the  same  time  that  one 
is  not  prepared  to  entrust  them  with  the  custody  of  the 
capital. 


Art.  75. — The  respective  Deities,  Bights,  and  Liabilities  of 
the  Custodian  Trustee  and  Management  Trustee. 

The  respective  functions  and  rights  of  a  custodian 
trustee  and  the  managing  trustees  are  as  follows  (^') : — 

(a)  The  trust  property  must  be  transferred  to  the 
custodian  trustee  as  if  he  vi^ere  sole  trustee, 
and  for  that  purpose  vesting  orders  may,  M^here 
necessary,  be  made  under   the   Trustee  Act, 


(h)    6  Ed.  VII.  c.  56. 


{i)  Public  Trustee  Act,  s.  4  (2). 
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1893  Q').     And  subject  and  without  prejudice  to     Art.  75. 
the  rights  of  any  other  persons,  the  custodian  ' 

trustee  is  to  have  the  custody  of  all  securities 
and  documents  of  title  relating  to  the  trust 
property ;  but  the  managing  trustee  is  to  have 
free  access  thereto,  and  be  entitled  to  take 
copies  thereof  or  extracts  therefrom  (/c). 

(b)  The  management  of  the  trust  property,  and  the 

exercise  of  any  power  or  discretion  exercisable 
by  the  trustees  under  the  trust,  remain  vested 
in  the  managing  trustees  (/). 

(c)  The   custodian   trustee    must    concur    in    and 

perform  all  acts  necessary  to  enable  the 
managing  trustees  to  exercise  their  powers 
of  management,  or  any  other  power  or  discre- 
tion vested  in  them  (including  the  power  to 
pay  money  or  securities  into  court),  unless  the 
matter  in  which  he  is  requested  to  concur  is 
a  breach  of  trust,  or  involves  a  personal  liability 
upon  him  in  respect  of  calls  or  otherwise.  But 
unless  he  so  concurs,  the  custodian  trustee  is 
not  liable  for  any  act  or  default  on  the  part  of 
the  managing  trustees  or  any  of  them  (m) . 

(d)  All  sums  payable  to,  or  out  of  the  income  or 

capital  of  the  trust  property,  shall  be  paid  to 
or  by  the  custodian  trustee  :  Provided  that  the 
custodian  trustee  may  allow  the  dividends  and 
other  income  derived  from  the  trust  property 
to  be  paid  to  the  managing  trustees,  or  to  such 
person  as  they  direct,  or  into  such  bank  to  the 
credit  of  such  person  as  they  may  direct,  and  in 
such  case  shall  be  exonerated  from  seeing  to  the 
application  thereof,  and  shall  not  be  answerable 
for  any  loss  or  misapplication  thereof  (?i). 

(e)  The    custodian    trustee,    if    he    acts    in    good 

faith,  is  not  liable  for  accepting  as  correct, 
and   acting   upon  the   faith   of,   any   written 

(j)  Public    Trustee   Act,  s.  4  {I)   lb.,  (2)  (b). 

(2)  (a).  (m)  IK  (2)  (d). 

(k)  lb.,  (2)  (0).  (w)  lb.,  (2)  (e). 
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ArtJS.  statement  by  the  managing  trustees  as  to  the 

birth,  death,  marriage,  or  other  matter  of 
pedigree  or  relationship,  or  other  matter  of 
fact,  upon  which  the  title  to  the  trust  property 
or  any  part  thereof  may  depend,  nor  for 
acting  upon  any  legal  advice  obtained  by 
the  managing  trustees  independently  of  the 
custodian  trustee  (o). 
(f)  The  power  of  appointing  new  trustees,  when 
exercisable  by  the  trustees,  is  to  be  exercised 
by  the  managing  trustees  alone,  and  in  deter- 
mining the  number  of  trustees  the  custodian 
trustee  is  not  to  be  counted  :  Provided  never- 
theless that  the  custodian  trustee  has  the  same 
right  of  applying  to  the  court  to  appoint  a 
new  trustee  as  any  other  trustee  has(p). 


Art.  76. — Special  Rules  relating  to  the  Public  Trustee. 

(1)  Any  person  aggrieved  by  any  act  or  omission  or 
decision  of  the  Public  Trustee  in  relation  to  the  trust, 
may  apply  to  a  judge  of  the  Chancery  Division  to 
whom  such  work  is  specially  assigned,  who  may  make 
such  order  as  he  thinks  fit  (q). 

(2)  The  Public  Trustee  may  employ  for  the  purposes 
of  the  trust,  such  solicitors,  bankers,  accountants  and 
brokers,  or  other  persons  as  he  may  deem  necessary, 
having  regard  to  the  interests  of  the  trust ;  and  in 
doing  so  shall,  where  practicable,  take  into  considera- 
tion the  wishes  of 

(a)  the  creator  of  the  trust ; 

(b)  the  other  trustees  (if  any)  ; 

(c)  the  beneficiaries, 

either  expressed  or  implied  from  the  previous  practice  of 
the  creator  or  trustees  (r).  He  may  also  take  and  use 
professional  advice  and  assistance  in  regard  to  legal 

(o)  Public   Trustee    Act,    s.    4  (q)  Public  Trustee  Act,  s.  10. 

(2)  (h).  (r)  PubUc  Trustee  Act,  s.   11 

(p)  lb.,  (2)  (f)  and  (g).  (2). 
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and  other  matters,  and  act  on  credible  information     Art.  76. 
(though  less  than  legal  evidence)  of  facts  (s). 

(3)  The  Public  Trustee  may  make  advances  out  of 
public  money  for  the  purposes  of  any  trust  estate 
(semhle  of  which  he  is  trustee)  (i). 

(4)  The  entry  of  the  name  of  the  Public  Trustee 
in  the  books  of  a  company  does  not  constitute  notice 
of  the  trust,  nor  is  any  one  affected  with  notice  of  a 
trust  by  the  mere  fact  of  dealing  with  the  Public 
Trustee  (u) . 

(6)  The  Public  Trustee  is  bound  to  keep  a  register 
of  every  trust  of  which  he  is  trustee  {x)  and  to  allow 
any  beneficiary  to  inspect  it,  and  at  their  expense  to 
furnish  them  with  copies  of  the  register  or  of  any 
account,  notice,  or  document  in  his  possession  relating 
to  their  trust,  but  otherwise  he  is  bound  to  observe 
complete  secrecy  {y). 

At  present  no  rules  have  been  made  under  the  10th  section  Procedure 
for  appealing  from  a  decision  of  the  Public  Trustee  to  a  judge.  appTaffrom 
But  Mr.  Justice  Joyce  recently  stated  {z)  that  it  was  high  time  decisions  of 
they  were.     In  the  meantime  it  seems  that  the  proper  procedure  xmstee. 
is  by  originating  summons  in  the  chambers  of  any  judge  of  the 
Chancery  Division  (a),  and  that  the  Public  Trustee  should  not 
be  sued  (b),  although  the  opinions  of  Joyce  and  Paeker,  JJ.,  on 
this  point  appear  to  be  in  conflict  (c).     Probably  this  question 
will  be  settled  by  the  rules  when  made.     Anyhow  it  is  open 
to  the  court  to  invite  him  to  state  his  opinion.     The  Public 
Trustee  ought  to   hear  the   parties,  before  deciding  a  point 
judicially  against  them,  if  they  desire  to  be  heard  (ci).     The 
practitioner  is  warned  that  the  simple  and  inexpensive  pro- 
cedure for  taking  the  opinion  of  the  court  on  any  question 
arising  in  the  course  of  any  administration  without  judicial 
proceedings  under  s.  3  (4)  of  the  Act,  has  no  application  to 
cases  where  the  Public  Trustee  is  acting   as    trustee,  but  is 

(s)  Public  Trustee  Eules,  r.  18.  tions  under  s.  3  (4) :  per  Joyce,  J., 

it)  lb.,  r.  29.  Be     Oddy,     Gonnell      v.     Oddy, 

[u)  Public  Trustee  Act,  s.  11  supra. 

(5).  (6)  See  Be  Oddy   (1911),    104 

(x)  Public  Trustee  Rules,  r.  19.  L.  T.  338,  Paekeb,  J. 

ly)  lb.,  r.  32.  (c)  Gf.  oases  cited  in  notes  (o) 

(z)  Be  Oddy,  Gonnell  v.  Oddy  and  (6),  supra. 

(1910),  104  L.  T.  128,  at  p.  130.  (d)  Per  Pakkek,  J.,  Be  Oddy, 

(a)  Not    necessarily    to     the  [1911]  1  Ch.  532. 
judge  assigned  to  hear  applica- 
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Art.  76.      confined  to  "  the  administration  of  small  estates  "  (e)   {i.e.,  of 
'  deceased  persons  (/) ).     All  applications  in  relation  to  trusts, 

must  either  be  by  beneficiaries  in  the  nature  of  appeals  from 
the  Public  Trustee  under  s.  10,  or  by  the  Public  Trustee  or  any 
beneficiary  under  the  general  law  of  trusts  as  made  applicable 
to  the  Public  Trustee  by  s.  2  (2).  In  the  latter  case  the  pro- 
cedure is  either  by  action  or  by  originating  summons  under 
E.  S.  C,  Order  55,  rr.  3  and  4. 

(e)  Be  Oddy,  [1911]  1  Ch.  532.  {/)  26.,  and  Be  Oddy,  Oonnell 

V.  Oddy  (1910),  104  L.  T.  128. 


CHAPTER  IX. 

ADMINISTRATION    OP    NEW     TRUSTS     CREATED    UNDER 
LIMITED  POWERS  IN  THE  ORIGINAL  SETTLEMENT. 

Art.  77. — By  whom  Neiv  Trusts  created  by 
Appointments  are  to  be  carried  out. 

(1)  Where  the  donee  of  a  general  power  creates  new 
trusts : 

(a)  if  the  appointment  is  made  by  an  instrument  not 

testamentary,  he  can  nominate  new  trustees 
for  carrying  them  out,  to  whom  the  old  trustees 
must  transfer  the  property ; 

(b)  if  the  appointment  is  made  by  a  testamentary 

instrument  the  old  trustees  must  transfer  the 
property  to  the  personal  representatives  of  the 
appointor  to  be  dealt  with  by  them  in  due  course 
of  administration  (a). 

(2)  Where  the  donee  of  a  special  power  creates  new 
trusts  (semble)  he  cannot  confide  the  administration  of 
them  to  new  trustees  unless  the  power,  either  expressly 
or  impliedly,  authorises  him  to  do  so  {b). 

Pakageaph  (1)  (a). 

A  general  power  being  a  power  to  appoint  to  any  one  in  the  Donee  of 

world,  it  follows  that  the  donee  may,  by  instrument  inter  vivos,  ^TfTppdnif'^ 

appoint  not  merely  in  favour  of  persons  to  take  beneficially,  by  deed  to 

but   in  favour  of  persons  who  are  to  hold  upon  new  special  °'^^  trustees, 
trusts.     In  either  case  the  trusts  of  the   old   settlement   are 
spent,  and  the  truBtees  functus  officio  ;  and  their  sole  remaining 

(a)  Be  HosMn's  Trusts  (1877),  L.  R.  19  Eq.  16  ;    Von  BrocMorff 

5Cli.  D.  229;(1877)6Cli.D.  281;  v.    Malcolm   (1885),    30    Ch.    D. 

Hayes   v.    Oatley   (1872),   L.    E.  172;  Be  Tyssen,  Knight-Bnocev. 

14  Eq.   1;    Be  Philbrick  (1865),  Butterworth,    [1894]    1    Ch.    56; 

13   W.    E.    570  ;     Be   Peacook's  and  per  Cotton,  L.J.,  in  Scotney 

Settlement,   Kelcey   v.    Harrison,  v.  Lomer  (1886),  31  Oh.  D.  380; 

[1902]  1  Ch.  552  (administration  but   c/.    Be   Bedgate,    Marsh   v. 

with  wOI  annexed).  Bedgate,  [1903]  1  Ch.  356. 

(6)  Bush    V.    Aldam    (1874), 
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Art.  77.      duty  is  to  transfer  the  property  to  the   appointees,  whether 
they  be  beneficial  or  fiduciary. 


Where 

general  power 
exercised  by 
will,  property 
must  in  first 
instance  be 
handed  to 
personal  re- 
presentative. 


Whether 
donee  of 
special 
power  can 
appoint  to 
new  trustees 
is  a  question 
of  construc- 
tion. 


Mere  power 
of  selection. 


Paeagraph  (1)  (b). 

But  where  the  appointment  is  made  by  a  testamentary 
instrument  the  matter  is  somewhat  different.  In  that  case 
the  appointor  by  exercising  the  power  makes  the  property 
assets  for  the  payment  of  his  debts  in  due  order  of  administra- 
tion (c).  He  therefore,  by  the  mere  fact  of  the  appointment,  gives 
an  interest  to  his  personal  representative,  who  may  require  the 
fund  for  debts  or  death  duties.  Consequently  the  trustees  of  the 
settlement  must  transfer  the  fund  to  the  personal  representa- 
tive or  according  to  his  direction  (d).  If  the  appointor  has 
declared  new  trusts,  and  appointed  new  trustees  for  carrying 
them  out,  then,  of  course,  it  will  be  the  duty  of  the  personal 
representative  to  transfer  or  direct  the  transfer  to  them  of  so 
much  as  he  may  not  require  for  debts  or  duties.  But  the 
functions  of  the  old  trustees  cease  in  either  case  on  the  death 
of  the  appointor. 

Paeagraph  (2). 

Appointments  creating  new  trusts  under  special  or  limited 
powers,  give  rise  to  more  difficulty.  As  Mr.  Justice  Paewell 
says  in  his  work  on  "  Powers  "  (e) :  "  A  settlor  or  testator  who 
vests  funds  in  trustees,  and  provides  machinery  for  filling  up 
vacancies  in  their  number,  may  well  be  taken  to  have  intended 
that  the  fund  shall  remain  in  the  custody  of  the  persons  to 
whom  he  has  entrusted  it,  until  some  beneficiary  absolutely 
entitled  is  ready  to  receive  it ;  although  he  has  given  power  to 
another  to  say  who  the  beneficiary  shall  be.  He  may  well 
trust,  (say)  his  daughter,  to  select  which  of  her  children  shall 
take  the  fund,  and  yet  not  desire  her  to  nominate  the  trustees 
who  are  to  hold  it." 

Thus,  in  Re  Tyssen,  Knight-Bruce  v.  Butterwortli  (/),  under 
a  special  power  in  favour  of  children,  the  donees  appointed  in 
favour  of  one  daughter  upon  certain  trusts  in  favour  of 
another  daughter ;  but  it  was  held  that  the  fund  ought  not  to 
be  transferred  to  the  first  daughter  as  trustee  under  the 
appointment,  but  ought  to  be  retained  by  the  trustees  of  the 


(c  Lassells  v.  OornwalUs 
( 1704),  2  Vern.  465  ;  Holmes  v. 
GogMll  (1802),  7  Ves.  499, 
(affirmed  (1806),  12  Ves.  206) ; 
Pardo  y.  Bingham  (1868),  L.  R. 
6  Eq.  485. 


(d)  See    cases    cited,    p.    425, 
note  (a),  supra. 

(e)  FarweU  on  Powers,  2nd  ed., 
p.  326. 

(/)  [1894]  1  Ch.  56. 


Trustees  of  New  Trusts  Created  under  Powers.  427 

settlement.     The   same  view   had  been  previously  taken  in     Art.  77. 

Busk  V.  Aldam  (g).  

On  the  other  hand,  in  the  more  recent  case  of  Re  Redgate,   power  to 
Marsh  v.  Redqate  (h),  Buckley,  J.,  held  that,  under  a  power  to  appoint  in 

-,,,.,,,,„  ,  ,    ,  ,    ,  ^    such  manner 

appoint  to  cniiaren  tor  such  estate  or  estates  manner  and  and  form  as 
form"  as  the  donee  of  the  power  should  direct,  the  power  f^?Jfj^^^^ 
was  well  exercised  by  an  appointment  to  new  trustees  upon 
trust  for  sale  and  distribution  of  the  proceeds  among  the 
children.  His  lordship  seems  to  have  based  his  judgment  on 
the  analogy  of  powers  operating  to  transfer  the  legal  estate 
under  the  Statute  of  Uses,  with  regard  to  which  it  had  been 
held,  in  several  cases  (i),  that  such  powers  authorised  an  appoint- 
ment to  trustees  upon  trust  for  sale.  But,  with  unfeigned 
respect,  it  is  suggested,  that  where  a  settlor  has  confided  the 
property  to  trustees  upon  such  trusts  as  another  shall  appoint, 
he  has  himself  chosen  the  hands  to  administer  the  trust ; 
whereas  in  the  case  of  powers  operating  under  the  Statute  of 
Uses  he  has  not  done  so.  His  lordship,  however,  seems 
impliedly  to  admit  in  his  judgment  that  he  was  bound  to  find 
something  in  the  language  of  the  settlement  justifying  the 
appointment  to  new  trustees ;  and  accordingly  fixed  on  the 
words  "manner  and  form,"  which,  by  contrast  with  the 
words  "  estate  or  estates,"  seemed  to  him  to  imply  a  power  to 
do  something  else  than  to  give  an  estate  to  children  :  in  other 
words  to  imply  a  power  to  "  give  to  a  child  in  some  manner 
and  form  an  interest  in  the  property  which  shall  not  be  an 
estate  in  the  property  itself."  This  ingenious  distinction, 
however,  seems  somewhat  subtle  for  these  degenerate  days. 

However,  in  a  later  case  of  Re  Adams'  Trustees  and 
Frost's  Contract  {k),  Waerington,  J.,  came  to  the  same  con- 
clusion, where  the  words  "manner  and  form"  were  absent  and 
the  settlement  merely  directed  the  trustees  to  transfer  "  or 

ig)  (1874)  19  Eq.  16;   and  see  appointment    to      enlarge     the 

per  Cotton,  L.  J.,   in  IScotney  v.  range    of  investments ;    and  see 

Lomer  (1886),  31  Ch.  D.  380.  also  Be  Taylor,  Kidd  v.   Tatliam, 

(h)  [1903]  1  Ch.  356.  not  yet  reported,  but  decided  on 

(i)  Kenworthy  v.  Bate  (1802),  the28thof  February,  1912,  where 

6    Ves.    793  ;     Cowx    v.    Foster  Paekeb,  J.,  went  a  step  further, 

(1860),  1  Johns.  &  H.  30  ;  Fowler  and  held  that  a  donee  of  a  power 

V.    Cohn   (1856),  21  Beav.  360;  to  appoint  the  proceeds  of  sale  of 

Webb  V.  Sadler  (1873),  L.  E.  8  xeal  a,ndL  personal  estate  directed  to 

Ch.   419  ;    Be  Paget,   Mellor  v.  be  sold  can  stop  the  direction  for 

Mellor,  [1898]  1  Ch.  290.  sale  and  appoint  a  house  to  A. 

{k)  [1907]  1  Ch.  695  ;   and  see  (an  object  of  the  power)  so  long 

Be    Falconer's    Trusts,    Property  as   she   remains  a  spinster    and 

and   Estates   Go.,   Ltd.   v.    Frost,  inhabits  it.      But  this  is  respeot- 

[1908]  1  Ch.  410,  as  to  the  power  fuUy  queried, 
of  a  donee  of  a  special  power  of 
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Art.  77.     pay-"     From  these  words,  the  learned  judge  inferred  a  power 

in  the  donee  to  direct  a  sale,  and  then  took  one  step  further 

and  inferred  that  he  might  appoint  his  own  trustees  to  carry 
the  sale  out,  notwithstanding  that  under  the  settlement  the 
trustees  thereof  had  an  express  power  of  sale. 


CHAPTEK  X. 

THE   RIGHTS  OP  THE  TRUSTEE. 
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Art.  78. — Pdght  to  Eeimbursement  and  Indemnity. 

(1)  A  trustee  is  entitled  to  be  reimbursed  out  of  the 
trust  property  (a)  all  expenses  which  he  has  properly 
incurred  (b),  having  regard  to  the  circumstances  of 
each  particular  case  (c),  but  without  interest  (d),  unless 
he  has  paid  an  interest-bearing  claim,  in  which  case  he 
stands  in  the  shoes  of  the  creditor  by  subrogation  (e). 

(2)  Although,  as  between  the  beneficiaries,  such 
expenses  are  generally  payable  out  of  capital  (/), 
the  trustee  has  a  lien  for  them,  on  both  capital 
and  income  (^),  in  priority  to  the  claims  of  the 
beneficiaries  (h). 

(3)  Where  the  only  beneficiary  is  a  person  sui  juris, 
who  himself  created  the  trust,  the  right  of  the  trustee 
to  indemnity  against  liabilities  incident  to  the  legal 
ownership  of  the  trust  property,  is  not  limited  to  that 

(a)  Be    Earl    of    WincMlsea's  554. 

Policy  Trusts  (1888),  39  Cli.  D.  (/)  Garter   v.   Sebright   (1859), 

168.  26  Beav.  374. 

(6)  Trustee  Act,  1893  (56  &  57  {g)  Stott  v.   Milne   (1884),   25 

Vict.  c.   53),  8.    24 ;     Worrall  v.  Ch.    D.    710 ;    Ex   parte   James, 

Harford   (1802),    8   Ves.    4;     Be  Be  Bavis  (\SZ2),    1  Deac.   &   C. 

Oerman    Mining    Co.,    Ex   parte  272  ;  Be  German  Mining  Go.,  Ex 

GMppendale  (1854),  4  De  G.  M.  parte  Ghippendale  {1854:),  4  De  Gr. 

&  G.  19.  M.  &  G.  19  ;  and  see  Walters  v. 

(c)  LeedhamY.Ohawner  (1858),  Woodbridge  (1878),  7  Ch.  D.  504. 
4  Kay  &  J.  458.  {h)  Dodds   y.    Tuke  (1884),  25 

(d)  Gordon  v.  Trail  (1820),  Ch.  D.  617  ;  Mathias  v.  Mathias 
SPr.  416.  (1858),    3    Sm.    &    G.    552;     Be 

(e)  Be  Beulah  Parle  Estate  Griffith,  Jones  v.  Owen,  [1904] 
(1872),  L.  R.  15  Eq.  43  ;    Finch  1  Ch.  807. 

V.  Peseott  (1874),  L.    R.  17  Eq. 
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Art.  78.  property,  but  is  enforceable  in  equity  against  the 
beneficiary  personally,  unless  he  is  in  a  position  to 
disclaim  the  property  {i). 

(4)  Where  a  trustee  has  committed  a  breach  of 
trust,  he  will  not  be  allowed  his  expenses  until  he  has 
made  good  the  breach  (j). 

(5)  A  person  against  whose  claims  the  trustee  is,  by 
the  settlement,  entitled  to  be  indemnified,  is  allowed  to 
stand  in  the  trustee's  place,  by  way  of  subrogation, 
against  the  fund  which  the  settlor  has  expressly 
dedicated  for  the  purpose  (k). 

Paeagbaph  (1). 

Damages  In  Benett  V.  WyndhamQ),  a  trustee,  in  the  due  execution 

recovered  by  qJ  j^jg  '^tj-\xs.\,,  directed  a  bailiff,  employed  on  the  trust  property, 
to  have  certain  trees  felled.  The  bailiff  ordered  the  wood- 
cutters usually  employed  on  the  property  to  fell  the  trees.  In 
doing  so  they  negligently  allowed  a  bough  to  fall  on  to  a 
passer-by,  who,  being  injured,  recovered  heavy  damages  from 
the  trustee  in  a  court  of  law.  These  damages  were,  however, 
allowed  to  the  trustee  out  of  the  trust  property. 
Galls  on  So  where  a  trustee  of  shares  has  been  obliged  to  pay  calls 

shares.  upon  them,  he  is  entitled  to  be  reimbursed  {in) ;  and  the  right 

to  be  indemnified  accrues  directly  the  liability  is  proved  to 
exist  {n).  However,  there  must  be  some  proof  that  the  liability 
is  not  merely  imaginary ;  for  a  person  entitled  to  be  indemni- 
fied cannot  claim  a  declaration  of  his  right  to  indemnity  before 
the  contingency  which  creates  the  damage  has  arisen  (o). 
Therefore,  although  a  trustee  may,  as  such,  be  a  member  of  a 
company  which  is  being  wound  up,  he  cannot  bring  an  action 

{i)  Hardoon  v.  Belilios,  [1901]  (l)  (1862)   4    De    G.  F.   &  J. 

A.   C.   118.     The  previous  cases  259;      and    see    Be    Baybould, 

at  law,  suolias  Hosegoodv.  Pedler  Baybould  v.  Turner,  [1900]  1  Ch. 

(1896),   66  L.   J.   Q.   B.    18,   are  199. 

inapplicable,     the     right     being  (m)  James     v.     May     (1873), 

peculiarly  an  equitable  one.     Gf.  L.  R.  6  H.  L.  328  ;    Be  National 

Jervis  v.  Wolferstan  (1874),  L.  K.  Financial  Go.,  Ex  parte  Oriental 

18    Eq.    at    p.    24;     Fraser    v.  Gommercial  Bank  (1868),  L.   E. 

Murdoch     (1881),    6    App.    Cas.  3  Ch.   791  ;    Fraser  v.   Murdoch 

at  p.   872;    Be  German  Mining  (1881),    6   App.    Cas.    855.     See 

Go.,  Ex  parte  Ghippendale  (1854:),  also,  as  to  right  of  executor  to 

4  De  G.'M.  «&  G.  19,  54;    Hobhs  recover   calls   from   a  residuary 

V.  Wayet  (1887),  36  Ch.  D.  256.  legatee,    Be   Kershaw,    Whitaker 

(j)  Be   Knott,  Bax  v.  Palmer  v.  Kershaw  {1S90),  4:5  01.1).  320. 

(1887),  56  L.  J.  Ch.  318.  (n)  Eobbs  v.  Wayet  (1887),  36 

(fc)    See      cases     cited     infra,  Ch.  I).  256. 

pp.  439, 440,  notes  (a;),  (y)  and  («).  (o)  See  next  note. 


Eight  to  Reimbuesement  and  Indemnity.  431 

to  establish  his  right  to  an  indemnity,  unless  he  can  establish  Art.  78. 
the  fact  that  calls  must  be  made  (p).  And  where  the  court 
makes  an  order  for  the  distribution  of  a  trust  fund  it  will 
not  set  aside  any  part  of  the  fund  to  indemnify  the  testator's 
executors  against  possible  liabilities  which  may  arise  in 
respect  of  leases  formerly  held  by  him,  unless  there  is  privity 
of  estate  between  the  executors  and  the  lessors  (q). 

So  where  trustees  or  executors  have  rightly  carried  on  a  indemnity 
business  in  accordance  with  the  provisions  of  a  will  or  settle-  f°cuJ.red  "hi'^^ 
ment,  they  are  entitled  to  be  indemnified  out  of  the  trust  carrying  on 
estate    against  any    liabilities    which    they    have    properly  n™f ''"^'' 
incurred  (r).    And  this  right  will  prevail  even  against  creditors 
of  the  testator  himself  if  they  have  assented  to  the  business 
being  carried  on  in  the  interest  as  well  of  themselves  as  of  the 
beneficiaries  under  the  will(r).     But  where  the  settlement  has 
directed  a  trustee  to  employ  a   specific   portion  only  of  the 
estate  for  the  purpose  of  carrying  on  the  business,  the  rule  is 
that,  although  the  trustee  is  personally  liable  to  creditors  for 
debts  incurred  by  him  in  carrying  on  the  trade  pursuant  to 
the  settlement,  his  right  to  indemity  is  limited  to  the  specific 
assets  so  directed  to  be  employed  (s). 

A  trustee  or  executor  will  be  allowed  the  amount  of  a  Solicitor's 
solicitor's  bill  of  costs  which  he  has  paid  for  services  rendered 
in  the  matter  of  the  trust  (t)  ;  even,  it  would  seem,  where  the 
necessity  for  the  services  arose  through  want  of  caution  on  the 
part  of  the  trustee :  e.g.,  where  proceedings  had  to  be  taken  by 
an  administrator  against  an  agent  to  whom  he  had  entrusted 
money  to  make  payments  (u).  However,  under  the  Solicitors 
Act  (6  &  7  Vict.  c.  73),  s.  39,  beneficiaries  may,  at  the  dis- 
cretion of  the  court,  obtain  an  order  to  tax  the  costs  of  the 
trustee's  solicitor  (x). 

Unless  trustees  have  been  guilty  of  misconduct,  they  are  Costs  of 
entitled  to  their  costs  of  an  action  for  the  administration  of  the  tiJ™™;^^''' 

trust  as  between  solicitor  and  client,  and  not  merely  as  between  together  with 

"  costs, 

ip)  Hughes- Ilallett    v.   Indian  to  be  placed  in  the  shoes  of  the   expense's." 

Mammoth  Gold  Mines  Co.  {1882),  trustee  by  way  of  subrogation, 

22  Ch.  D.  561.  see  infra,  p.  439  et  seq. 

iq)  Be    Nixon,    Qray   v.    Bell,  (t)  Macnamarav.  Jones{l'184:), 

[1904]  1  Ch.  638.  Dick.  587. 

(r)  Dowse    v.     Gorton,    [1891]  {u)  Be  Davis,  MucJcalty.  Davis 

A.  C.  190  ;    Be  Evans,  Evans  v.  [1887]  W.  N.  186,  sed  qucere. 
Evans  (1881),  34:  Ch.D.  597.  (aj)  But     see     Be     Wellborne, 

(s)  Be  Johnson,   Shearman  v.  [1901]    1    Ch.    312.     As    to    the 

Bobinson  (1880),  15  Ch.  D.  548  ;  principle   on   which   such   taxa- 

Be   Webb,  Leedham    v.    Patchett  tions    should    proceed,    see    Be 

(1890),  63  L.  T.  545.     As  to  the  MiUs,  [1903]  2  Ch.  518. 
right  of  creditors  of  the  business 
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The  Administration  of  a  Trust. 


Art.  78. 


Depriving 
trustees  of 
costs  of 
litigation. 


Costs  of 
trustees  wlio 
have  com- 
mitted a 
breach  of 
trust. 


party  and  party  {y) ;  and,  in  addition  thereto,  any  other  costs,' 
charges,  and  expenses  properly  incurred  by  them  in  the 
execution  of  the  trust. 

Where,  however,  the  court,  on  the  hearing  of  a  summons 
for  administration,  "  does  not  think  fit  to  make  any  order  as 
to  costs,"  that  is  merely  a  euphemistic  way  of  depriving  the 
trustees  of  their  costs  of  the  summons,  and  they  cannot  after- 
wards claim  them  as  "  costs,  charges,  and  expenses  "  incurred 
in  the  execution  of  the  trust  {£).  To  deprive  a  trustee  of  his 
costs  has,  however,  been  called  "  a  violent  exercise  "  of  the 
court's  discretion  (a) ;  and,  contrary  to  the  usual  rule  of  the 
court,  an  order  depriving  a  trustee  of  costs,  or  limiting  him 
to  a  particular  fund,  is  appealable  by  him  on  that  ground  (6). 
On  the  other  hand,  if  he  be  allowed  costs,  the  beneficiaries 
cannot  appeal  against  such  allowance  (c).  Nevertheless  a 
trustee  who  acts  unreasonably,  may  not  only  be  deprived  of 
costs,  but  be  ordered  to  pay  those  of  the  plaintiff.  For  instance, 
in  one  case,  a  trustee  whose  trust  had  become  a  simple  trust, 
and  who  neglected  for  twenty-eight  days  after  demand  to 
transfer  the  trust  property  to  the  beneficiary,  was  not  only 
deprived  of  costs,  but  ordered  to  pay  those  of  the  plaintiff  {d). 

Where  the  sole  object  of  a  suit  is  to  make  trustees  answer- 
able for  breach  of  trust,  and  a  judgment  to  that  effect  is 
obtained,  the  trustees  will  not  only  not  get  their  costs  allowed, 
but  will  almost  invariably  have  to  pay  the  costs  of  the  plaintiffs 
up  to  the  judgment  («).  The  costs  subsequent  to  the  judgment 
will  be  in  the  discretion  of  the  judge,  who  may  disallow  the 
trustee  his  costs  if  he  considers  that,  but  for  the  trustee's  mis- 
conduct, there  would  have  been  no  need  for  the  action  at  all  (/). 
And  the  same  result  will  follow  where  the  conduct  of  a  trustee 
is  vexatious  or  oppressive  {g),  or  unreasonably  cautious  (/i). 


(y)  Be  Love,  Hill  v.  Spurgeon 
(1885),  29  Ch.  D.  348. 

(z)  Be  Hodghinson,  Hodghin- 
son  V.  Eodgkinson,  [1895]  2  Ch. 
190. 

(a)  Birks  v.  Mioldethwait 
(1864),  34  L.  J.  Ch.  362. 

(6)  See  Be  Ghennell,  Jones  v. 
Ghennell  (1878),  8  Ch.  D.  492  ; 
Be  Love,  Hill  v.  Spurgeon  (1885), 
29  Ch.  D.  348  ;  Be  Knight's  Will, 
(1884),  26  Ch.  D.  82. 

(c)  Charles  v.  Jones  (1886),  33 
Ch.  D.  80. 

(d)  Be  Knox's  Trust,  [1895] 
2  Ch.  483 ;  and  to  same  efieot,  Be 
Buddock,  Newberry  v.  Mansfield 


(1910),  102  L.T.  89  (C.  A.). 

(e)  Per  Lord  Langdaie,  Byrne 
v.  Norcott  (1851),  13  Beav.  336  ; 
Qough  Y.  BUy  (1869),  20  L.  T. 
(n.  s.)  358 ;  Easton  v.  Landor 
(1892),  67  L.  T.  833. 

(/)  Easton  v.  Landor,  supra. 

(g)  See  Marshall  v.  Sladden 
(1851),  4  De  G.  &  Sm.  468; 
Patterson  v.  Wooler  (1876),  2 
Ch.  D.  586;  Att.-Qen.  v.  Mur- 
doch (1856),  2  Kay  &  J.  571  ; 
Palairet  v.  Oarew  (1863),  32 
Beav.  564 ;  Griffin  v.  Brady 
(1869),  39  L.  J.  Ch.  136. 

(h)  Smith  V.  Bolden  (1863), 
33  Beav.  262  ;    Be  Gull's  Trusts 
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But  where  an  administration  action  is  neaeBsaj^j  apart  from  the  Art.  78. 
breach  of  trust,  and  the  latter  only  forms  an  incidental  feature 
of  the  action,  or  where  although  there  has  been  a  technical 
breach  of  trust  no  loss  has  ensued  (i),  the  trustee  will,  as  a 
rule,  be  allowed  his  general  costs  of  the  action  as  between 
solicitor  and  client,  although  where  loss  has  been  incurred 
he  may  have  to  pay  the  special  costs  caused  by  the  breach  (k). 

If  trustees   are  co-plaintiffs  or  co-defendants,  they  ought.  One  set  oi; 
except  under  special  circumstances,  to  sue  or  defend  jointly  (l),  aiiow°d '''' 
and  will  only  be  allowed  one  set  of  costs  between  them  (m),  to  where 
be  apportioned    by   the    taxing  master  (w) ;    and  if  a  trustee  unreasonably 
improperly  refuses  to  join  his  co-trustee  as  plaintiff,  and  con-  sever, 
sequently  has  to  be  made  a  defendant,  he  may  be  deprived  of 
costs  altogether  (??i).     But,  on  the  other  hand,  where,  owing  to 
one  trustee  being  also  a  beneficiary,  it  is  necessary  that  one 
should  be  plaintiff,  and  the  other  defendant,  they  will  each 
be  allowed  separate   sets  of  costs   as   between  solicitor   and 
client  (o);  and  the  same  rule  prevails  where  one  of  the  trustees 
is    attacked    hostilely,  in   which    case   he   may    employ  two 
counsel  (p). 

It  has  been  held  that  a  trustee  is  entitled  to  be  reimbursed  other 
costs  of  former  trustees,  paid  by  him  to  their  personal  repre-  "Stances  of 
sentatives   previously   to   the    latter   transferring    the    trust  charges,  and 
estate  (g).     He    is    also    entitled    to     be    reimbursed     costs  ^uoweT 
incurred  by  him  previously  to  his  appointment  in  obtaining  trustees. 
a  statement  of  the  trust  property  and  ascertaining  that  the 
power    of    appointing     new     trustees    was     being    properly 
exercised  (r) ;  and  also  costs  incurred  by  the  donee  of  the  power 
of  appointment  in  relation  to  the  trustee's  appointment  (q). 

But  where  a  trustee  takes  upon  himself  the  responsibility  of  Expenses 
unsuccessfully  defending  an  action  in  relation  to  the   trust  i^c^Ted  in 

■^  °  unsuccess- 

fully defend- 
(1875),  L.  E.  20  Eq.  561  ;  Firmin  (I)  Morgan    and    Wurtzburg's   ing  an  action. 

Y.  Pulham  (IS'iS),  2  Be  G.  &S>m.  Treatise     on     Costs,     2nd     ed., 

99  ;    Oookcroft  y.  SutoUffe  (1856),  pp.  124^-126  and  403. 
25  L.  J.  Ch.  313  ;    and  see  also  (m)  Hughes  v.  Key  (1855),  20 

cases   oolleoted   in   Morgan   and  Beav.  395 ;    Goyrvpertz  y.  Kensit 

Wurtzburg's  Treatise  ontheLaw  (1872),  L.  K.  13  Eq.  369. 
of  Costs,  2nd  ed.,  p.  412  et  seq.  {n)  Be     Isaac,     Gronhach     y. 

(i)  Boyds  v.  Boyds  (1851),  14  Isaao,  [1897]  1  Ch.  251. 
Beav.    54  ;     Be    Ghennell,   Jones  (o)  Be  Love,  Hill  v.  Spurgeon 

Y.  Ghennell  (1878),  8  Ch.  D.  492  ;  (1885),  29  Ch.  D.  348. 
Learoyd   y.    Whiteley    (1887),   12  (p)  Be      Maddock,      Butt      v. 

App.  Cas.  727.  Wright,  [1899]  2  Ch.  588. 

(h)  Pride  v.   Fooks   (1839),    2  (q)  Harvey   v.    Olliver,    [1887] 

Beav.   430  ;     Gampbell  v.  Bain-  W.  N.  149. 

bridge  (1868),  L.  E.  6  Eq.    269;  (r)  Be Pumfrey,  Worcester,  etc., 

BellY.  Turner  (1871),  4TL.  J.  Ch.  Banking  Go.  v.  BUeh  (1882),  2-; 

75.  Ch.  D.  255. 

T.  F  F 
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premature 
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Unreasonable 

expenses 

disallowed. 


Voluntary 
subscriptions. 


Unnecessary 
law  costs. 


estate  without  procuring  the  sanction  of  the  court,  the  onus  Kes 
upon  him  of  proving  that  he  had  reasonable  grounds  for 
defending  it.  If  he  cannot  prove  such  grounds,  he  is  not 
entitled  to  retain  out  of  the  trust  property  the  costs  of  the 
action  beyond  the  amount  which  he  would  have  incurred  if  he 
had  applied  for  leave  to  defend  (s). 

And  so  where  trustees  attempted,  at  the  solicitation  of  their 
beneficiaries,  some  of  whom  ivere  married  women  without  power 
oj  anticipation,  to  sell  the  trust  property  before  the  date  named 
in  the  settlement,  it  was  held  that  they  were  not  entitled  to  be 
indemnified  against  the  costs  of  an  action  brought  against  them 
by  the  purchaser  (t). 

Neither  will  trustees  be  allowed  to  reimburse  themselves 
every  out-of-pocket  expense,  but  only  such  as  are  reasonable 
and  proper  under  the  circumstances.  Thus,  the  expenses  of  a 
trustee's  journeys  to  Paris,  in  order  that  he  might  be  present 
at  the  hearing  of  a  suit  brought  in  the  French  courts  (the  sole 
question  being  one  of  French  law,  and  not  of  fact),  were 
disallowed  (u). 

As  a  general  rule,  the  payment,  by  trustees,  of  voluntary 
subscriptions  for  public  or  charitable  objects  is  not  allowed. 
But  nevertheless  they  may  be  in  exceptional  cases — for 
instance,  where  they  are  reasonable  and  made  in  the  honest 
belief  that  the  payment  will  benefit  the  estate  (x).  Upon  this 
ground  the  payment  of  subscriptions  to  a  church  school  were 
allowed  by  Kekewich,  J.,  there  being  evidence  that  if  the  sub- 
scriptions had  been  denied,  a  school  board  would  have 
become  necessary,  in  which  case  the  estate  would  have  had 
to  pay  considerably  more  than  the  subscriptions  in  the  way  of 
rates  (x). 

A  trustee,  although  entitled  to  obtain  legal  advice  in  relation 
to  the  execution  of  the  trust,  is  not  entitled,  out  of  an  excess  of 
caution,  to  charge  the  estate  with  unnecessary  legal  pro- 
ceedings. For  instance,  on  retirement,  he  is  not  entitled  to 
have  an  attested  copy  of  the  settlement,  or  of  the  appointment 
of  new  trustees,  made  at  the  expense,  of  the  estate  (y).  And  on 
an  appeal  between  beneficiaries  it  is  said  that  trustees  ought 


(s)  Be  Beddoe,  Downes  v. 
Oottam,  [1893]  1  Ch.  547. 

(i)  Leedham  v.  Ghawner 
(1858),  4  Kay  &  J.  458. 

(m)  Malcolm  v.  O'Callaghan 
(1837),  3  Myl.  &  Cr.  52. 

(a;)  How  v.  Earl  Winterton 
(1902),  51  W.  E.  262.     See  also 


Be  Walker,  Walker  v.  Duncombe, 
[1901]  1  Ch.'  879,  where  the  court 
Sanctioned  the  payment  of 
charitable  subscriptions. 

iy)  WatierY.  Anderson  {1853), 
11  Hare,  301  ;  and  see  Art.  79, 
infra. 
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not,  as  a  rule,  to  brief  counsel  (^).     This,  however,  appears  to     Art.  78. 

be  a  counsel  of  perfection  where  the  appellant  serves  notice  of        

appeal  on  the  trustee. 

But  although  a  trustee  is  entitled  to  be  reimbursed  his  out-of-  interest, 
pocket  costs  and  expenses,  he  is  not,  as  a  rule,  entitled  to  interest 
on  them — a  rule  not  altogether  in  accordance  with  justice  (a) ; 
and  although  by  33  &  34  Vict.  c.  28,  s.  17,  a  solicitor  may 
charge  interest  on  disbursements  made  for  his  client,  this  does 
not  seem  to  apply  to  disbursements  made  by  a  solicitor  trustee. 
There  is,  however,  an  exception  to  the  rule,  viz.,  that  where  a 
trustee  has  paid  out  of  his  own  moneys  an  interest-bearing 
claim  against  the  estate,  he  stands  by  way  of  subrogation  in 
the  shoes  of  the  creditor,  and  is  entitled  to  interest  (h). 


Paragraph  (2). 

In  an  administration  action,  if  it  appears  probable  that  the  Paramount 
trust  fund  will  be  insufficient  for  the  payment  of  the  whole  of  prmerty^or 
the  costs  in  full,  the  trustees  are  entitled  to  have  inserted  trustees' 
in  the    order    a    direction,    that    their    costs,   charges,   and  ^^P^"^^^- 
expenses    shall   be   paid   in  priority  to   those   of  the   bene- 
ficiaries (c).     In  short,  the  trustees'  lien  takes  precedence  of 
all  beneficial  interests,  and  this  not  only  as  against  original 
beneficiaries,  but  also  all  purchasers  or  mortgagees  claiming 
through  or  under  them  (d).     Even  where  property  is  settled 
on  a  married  woman  for  life,  without  power  of  anticipation, 
and  she  improperly  commences  administration  proceedings, 
which  are  dismissed  with  costs  against  her  personally,  the 
court  may  authorise  the  trustees  to  recoup  themselves  out  of 
her  life  interest  (e). 

One  Holden  executed  a  post-nuptial  voluntary  settlement.  Trustees' 
He  subsequently  commenced  an  action  to  set  it  aside,  but  even^where 
failed  in  his  contention,  the  action  being  dismissed  with  costs,  settlement 
He  then  became  bankrupt  within  two  years  of  the  date  of  the  Bankruptcy 


Act. 


(«)  Carroll  v.  Qraham,  [1905]  to  the  other  parties  [Be  OriffltJi, 

1  Ch.  478.  Jones  v.  Owen,  [1904]  1  Ch.  807  ; 

{a)  Gordon    v.     Trail    (1820),  Be    Turner,     Wood    v.     Turner, 

8  Pr.  416.  [1907]  2  Ch.  126.) 

(6)  Be     Beulah     Parle     Estate  (d)  Be  Knapman,  Knapman  v. 

(1872),  L.  R.  15  Eq.  43  ;    Finch  Wreford  (1881),  18  Ch.  D.  300. 
V.   Peseott   (1874),  L.  R.   17  Eq.  (e)  Be   Andrews,    Edwards    v. 

554.  Dewar  (18851.   30   Ch.   D.    159  ; 

(c)  Dodds  V.   Tulce  (1884),  25  and  cf.  Married  Women's  Prn- 

Ch.  D.  617.     But  even  without  perty  Act,   1893  (56  «fe  57  Vict, 

this  direction  the  trustees  would  c.  63),  s.  2. 
be  entitled  to  be  paid  in  priority 

P  P  2 
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invalid  will. 
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where  trustee 
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Whether 
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refuse  to 
transfer  pro- 
perty to  new 
trustees  until 
his  lien  is 
satisfied. 


settlement,  which  accordingly  became  void  under  s.  47  of  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52).  It  was  held  that, 
although  the  settlement  was  void,  yet,  as  it  had  originally  been 
valid,  but  voidable,  and  as  the  trustees  had  incurred  costs  in 
the  execution  of  their  duty  which  they  could  not  recover  from 
the  bankrupt,  they  were  entitled  to  be  fully  indemnified  out  of 
the  trust  funds  (/).  It  would  seem  doubtful,  however,  whether 
the  same  principle  applies  to  settlements  void  under  the 
13  Eliz.  c.  5,  or  to  cases  where  the  execution  of  the  settlement 
was  an  act  of  bankruptcy  (g). 

It  has  been  held  that  where  a  trustee  of  a  will,  which  was 
declared  invalid  as  to  real  estate,  had,  pendente  lite,  incurred 
costs  with  the  acquiescence  of  the  heir-at-law,  he  was  entitled 
to  be  indemnified  out  of  the  personal  estate  Qi). 

Where,  however,  a  trustee  for  purchase  has  advanced  money 
of  his  own  to  enable  a  particular  property  to  be  purchased, 
the  price  of  which  exceeded  the  whole  trust  fund,  it  was  held 
that  he  had  not  &  first  charge  on  the  property  for  reimbursing 
himself  his  advance;  but  that  the  beneficiaries  had  a  first 
charge  on  the  estate  for  the  amount  of  the  trust  fund,  and 
that  he  only  had  a  second  charge  for  the  amount  of  his 
advance  (i).  The  ratio  decidendi  in  this  case  would  seem  to 
have  been,  that  it  was  not  so  much  a  question  of  indemnity 
for  costs  and  expenses  incurred  in  the  performance  of  his  duty 
as  of  a  gratuitous  mixing  of  his  own  moneys  with  the  trust 
moneys;  and  that  this  (as  will  be  seen  later  on  (A,'))  gave  the 
trust  estate  a  first  and  paramount  charge.  So  where  a  trustee 
paid  premiums  on  a  settled  policy  out  of  his  own  pocket, 
instead  of  applying  a  fund  provided  for  that  purpose  by  the 
settlement,  he  was  disallowed  the  payments  (Z). 

It  seems  to  be  questionable  whether  a  trustee,  having  a  lien 
for  costs,  charges,  and  expenses,  can  refuse  to  transfer  the 
property  to  new  trustees  until  his  lien  is  satisfied.  The  only 
reported  authority  known  to  the  present  writer  (ni)  was  a  very 
special  case  of  a  trustee-director  of  a  company  under  an  Act 
of  Parliament  claiming  to  be  paid  his  director's  fees ;  and 


(/)  Be  Holden,  Ex  parte  Official 
Beceiver  (1887),  20  Q.  B.  D.  43. 

(g)  See  lie  Butterworth,,  Ex 
parte  Russell  (1882),  19  Ch.  D. 
588;  Button  Y.  Thompson  (\%9iZ), 
23  Ct.  D.  278  ;  Ex  parte  Vaughan, 
Be  Biddeough  (1884),  14  Q.  B.  D. 
25.  But  c/.  Ideal  Bedding  Co.  v. 
Holland,  [1907]  2  Ch.  157,  where 
such  costs  were  allowed. 


(h)  Edgecumbe  v.  Carpenter 
(1839),  1  Beav.  171. 

(i)  Be  Pumfrey,  Worcester,  etc., 
Ba/nking  Co.  v.  Blick  (1882), 
22  Ch.  D.  255. 

(k)  Art.  87,  infra. 

(I)  Clack  V.  Holland  (1854),  19 
Beav.  262. 

(m)  Wilson  v.  Parker  (1846), 
10  Jur.  979. 


simple  trust. 
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Knight-Brucb,  V.-C,  seems  to  assume  in  his  judgment  that  if     Art.  78. 
it  had  been  the  case  of  an  ordinary  trustee  demanding  to  be 
paid   his   charges  and  expenses  incurred  in  reference  to  the 
trust  fund  he  might  well  have  succeeded. 

Paeageaph  (3). 
Fifty  shares  in  a  company  were  placed  in  the  plaintiff's  Personal 
name,  in  1891,  by  his  employers,  who  were  share  brokers.  He  ^l  beneficiary 
had  no  beneficial  interest  in  them,  and  was  merely  a  bare  under  a, 
trustee  for  the  employers.  Ultimately  the  defendant,  as  suc- 
cessor in  title  of  the  employers,  became  beneficially  entitled  to 
the  shares,  and  received  the  dividends.  Subsequently  a  call 
was  made  which  the  plaintiff  was  obliged  to  pay,  and  there- 
upon he  sued  the  defendant,  who  refused  to  indemnify  him. 
On  these  facts  it  was  held  that  the  plaintiff  was  entitled  to  be 
indemnified  by  the  defendant  personally.  Lord  Lindlby  said  : 
"  The  plainest  principles  of  justice  require  that  the  cesttd  qtie 
trust,  who  gets  all  the  benefit  of  the  property,  should  bear  its 
burdens,  unless  he  can  show  some  good  reason  why  his  trustee 
should  bear  them  himself.  The  obligation  is  equitable  and 
not  legal,  and  the  legal  decisions  negativing  it,  unless  there  is 
some  contract  or  custom  imposing  the  obligation,  are  wholly 
irrelevant  and  beside  the  mark.  Even  where  trust  property  is 
settled  on  tenants  for  life  and  children,  the  right  of  the  trustee 
to  be  indemnified  out  of  the  whole  trust  estate  against  any 
liabilities  accruing  out  of  any  part  of  it  is  clear  and  indis- 
putable ;  although  if  that  which  was  once  one  large  trust  estate 
has  been  converted  by  the  trustees  into  several  smaller 
distinct  trust  estates,  the  liabilities  incident  to  one  of  them 
cannot  be  thrown  on  the  beneficial  owners  of  the  others.  .  .  . 
But  where  the  only  cestui  que  trust  is  a  person  sui  juris,  the 
right  of  the  trustee  to  indemnity  by  him  against  liabilities 
incurred  by  the  trustee  by  his  retention  of  the  trust  property 
has  never  been  limited  to  the  trust  property ;  it  extends 
further,  and  imposes  upon  the  cestui  que  trust  a  personal 
obligation  enforceable  in  equity  to  indemnify  his  trustee. 
This  is  no  new  principle,  but  as  old  as  trusts  themselves. 
.  .  .  Although  the  defendant  did  not  create  the  trust,  he 
accepted  a  transfer  of  the  beneficial  ownership  in  the  shares 
with  full  knowledge  of  the  fact  that  they  were  registered  in  the 
plaintiff's  name  as  trustee  for  the  original  purchasers  and 
their  assigns,  whoever  they  might  be  "  {n). 

(to)  Hardoon  v.  Belilios,  [1901]       18,  24  ;  and  Fraser  v.  Murdoch 
A.  C.  118  ;   and  see  also  Jervis  v.      (1881),  6  App.  Cas.  855. 
Wolferstan  (1874),  L.    K.  18  Eq. 
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A  case  of  this  kind  recently  arose,  where  two  partners  had 
taken  a  lease,  as  trustees,  for  the  firm,  and  ultimately  the 
executors  of  one  of  the  trustees  was  compelled  to  pay  large 
arrears  of  rent.  It  was  held  that  he  could  insist  upon  contri- 
bution from  all  the  co-partners,  and  that  the  fact  of  the  lease 
having  been  assigned  to  a  limited  company  who  made  default 
in  paying  the  rent,  did  not  free  the  co-partners  from  the 
trustees'  right  to  contribution  (o). 

The  above  decision,  however,  only  relates  to  the  case  of  simple 
trusts  in  favour  of  a  person  or  persons  absolutely  entitled  who 
created  the  trust  themselves.  As  Lord  Lindley  observed,  "  it 
is  quite  unnecessary  to  consider  in  this  case  the  difficulties 
which  would  arise  if  these  shares  were  held  by  the  plaintiff  on 
trusts  for  tenants  for  life  or  for  infants, ^or  upon  special  trusts 
limiting  the  right  to  indemnity.  In  these  cases  there  is  no 
beneficiary  who  can  be  justly  expected  or  required  personally 
to  indemnify  the  trustee  against  the  burdens  incident  to  his 
legal  ownership ;  and  the  trustee  accepts  the  trust  knoicing  that 
under  such  circumstances,  and  in  the  absence  of  special  contract, 
his  right  to  indemnity  cannot  extend  beyond  tlie  trust  estate — i.e., 
beyond  the  respective  interests  of  his  cestuis  que  trusts.  In  this 
case  their  lordships  have  only  to  deal  with  a  person  sui  juris 
beneficially  entitled  to  shares  which  he  cannot  disclaim."  In 
short,  as  Lord  Blackburn  compendiously  put  it  in  Fraser  v. 
Murdoeh{p),  "the  rule  has  no  application  to  a  case  where  the 
maker  of  the  trust  is  not  a  cestui  que  trust "  (q). 

As  an  illustration  of  the  remarks  in  the  last  paragraph,  may 
be  cited  the  case  of  trustees  of  a  members'  club.  "  It  is  a 
fundamental  condition  of  clubs  that  members  are  not  legally 
liable  to  any  one  beyond  the  amount  of  their  subscriptions." 
There  is  therefore  in  the  nature  of  the  transaction  an  implied 
bargain  that,  unless  the  rules  of  the  club  provide  to  the  contrary 
(as  they  certainly  ought  to  do),  they  shall  not  as  beneficiaries 
be  liable  to  indemnify  the  trustees  (;•),  and  the  trustees  are 
taken  to  accept  the  office  with  knowledge  of  this  condition. 

Pabageaph  (4). 

It  sometimes  hajDpens  that,  in  the  course  of  an  administra- 
tion action  or  summons,  a  trustee  is  ordered  to  refund  to  the 
estate  money  lost  by  reason  of  some  breach  of  trust  for  which 


(o)  Matthews  v.  Biiggles-Brise, 
[1911]  1  Ch.  194. 

(p)  (1881)  6  App.  Cas.  855  at 
p.  872. 

iq)  And  see  also  per  Swinpen 


Eady,  J.,  in  MatthewsY. Bitggles- 
Brise,  supra. 

(r)  Wise  v.  Perpetual  Trustee 
Co.,  Ltd.,  [1903]  A.  C.  139. 
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he  is  responsible,  but  that  he  is  nevertheless  allowed  his  costs  Art.  78. 
of  the  litigation,  either  in  the  whole  (s),  or  limited  to  costs 
incurred  after  the  judgment.  In  all  such  cases,  however,  he 
will  not  be  allowed  to  receive  them  (or  his  costs,  charges,  and 
expenses  properly  incurred  outside  the  litigation)  until  he  has 
made  good  the  loss  to  the  estate  caused  by  his  breach  (t).  In 
practice  the  costs  are  set  off  against  the  liability,  the  trustee 
either  receiving  or  paying  the  balance  only.  This  principle 
sometimes  causes  hardship  to  the  solicitor  of  an  insolvent 
trustee,  as  he  loses  the  security  of  the  estate  for  the  costs  of 
what  may  have  been  a  costly  litigation,  and  cannot  recover 
them  from  his  own  insolvent  client  (u). 

Paeagraph  (5). 

Indeed,  persons  to  whom  a  trustee  has  incurred  liability.  Persons 
have  no  original  or  direct  right  to  claim  payment  out  of  the  o^^hJ su  ^\' 
trust  estate.     This  question  usually  arises  in  relation  to  the  goods  to,  the 
business  of  a  testator  carried  on  rightly  or  wrongly   by   his  no'direct^^*^ 
trustees.     If  a  testator's  will  is  silent   on   the   question,  his.  claim  on 
business  ought  to  be  sold  as  a  going  concern,  or  wound  up  ^^  ^  ^' 
with  reasonable  despatch.     If  (as  sometimes  happens)  trustees 
carry  it  on  for  the  benefit  of  the  family,  they  do  so  at  their 
own  risk ;  and  if  losses  ensue,  have  no  right  to  reimbursement. 
On  the  other  hand,  a  testator  not  infrequently  directs  his 
business  to  be  carried  on,  and  authorizes  the  employment  in 
it  of  all,  or  a  specific  portion,  of  his  assets ;  and  in  that  case, 
of  course,  the  trustees  are  entitled  to  reimbursement  of  losses 
out  of   the   assets  so  appropriated.     Now  in  such  cases  the 
creditors  of  the   business   have   no   original   right   to   claim 
payment  of  their  debts  out  of  the  trust  estate  (x),  their  remedy 
being  against  the  trustee  whom  they  trusted ;  but  nevertheless, 
they  have  also  a  right  to  be  put  in  his  place  against  the  trust 
estate  (x)  by  subrogation.     But  this  right  is  strictly  limited  to 
the  right  of  the  trustee  himself.     Therefore,  if  he  is  (by  reason 
of  breach  of  trust  or  otherwise)  himself  indebted  to  the  trust 

(s)  See  supra,  p.  432.  Be    Webb,  Leedham   v.    Patchett 

(t)  Be  Knott,  Bax  v.   Palmer  (1890),  63  L.  T.  545;    Strickland 

(1887),  56  L.  J.  Ch.  318.  v.  Symons  (1884),  26  Ch.  D.  245  ; 

(u)  Lewis    V.     Trask     (1882),  and  see  also  Bedman  v.  Bymer 

21    Ch.    D.    862;     Be    Basham,  (1889),  60  L.  T.  385  ;  iady  TTew- 

Hannay   v.    Basham   (1883),    23  look  v.  Biver  Dee  Commissioners 

Ch.  D.  195  ;  McEwan  v.  Grombie  (1887),  19  Q.  B.  D.  155  ;    Moore 

(1883),  25  Ch.  D.   175.     But  of.  v.  3P Glynn,  [190i]  1  Jr.  R.  334; 

Be  Glare,  Glare  v.  Glare  (1882),  and   as   to   torts,    Be  Baybould, 

21  Ch.  D.  865,  contra.  Baybould  v.  Turner,  [1900]  1  Ch. 

(a;)  Be  Johnson,   Shearman  v.  199. 
Bobinson  (1880),  15  Ch.  D.  548  ; 


440 


The  Administration  of  a  Trust. 


Art.  78. 


Right  of 
subrogation 
not  extended 
to  liabilities 
not  autho- 
rised by 
settlement 
even  where 
trustee  would 
be  excused 
breach  of 
trust. 


estate  to  an  extent  exceeding  his  claim  to  indemnity,  then, 
inasmuch  as  he  cannot  be  entitled  to  an  indemnity  except 
upon  the  terms  of  making  good  his  own  indebtedness  to  the 
trust,  the  creditors  are  in  no  better  position,  and  can  have  no 
claim  against  the  estate  {y).  But  in  a  recent  case  it  was  held 
by  Kekbwich,  J.,  that  the  right  of  the  creditors  to  subrogate 
was  not  precluded  by  the  fact  that  one  of  several  trustees  was 
a  defaulter,  inasmuch  as  the  non-defaulting  trustees  were 
entitled  to  be  indemnified  {£). 

The  right  of  subrogation  is,  of  course,  confined  to  cases  where 
the  settlor  has,  by  the  settlement,  authorised  the  liabilities, 
and  dedicated  either  the  whole  or  a  specific  part  of  the  trust 
estate  for  meeting  them ;  and  has  no  application  to  cases 
where  a  trustee  has,  contrary  to  the  trust  but  by  way  of 
salvage,  incurred  liabilities;  even  although  as  between  him 
and  his  beneficiaries  the  court  would  allow  him  to  reimburse 
himself  out  of  the  estate  (a).  In  short,  in  the  words  of  Lord 
Selboenb,  "  the  creditor  can  only  have  recourse  to  the 
particular  part  of  the  property  of  which  there  has  been 
an  express  dedication." 


Art.  79. — Might  to  Discharge  on  Completion  of  Trusteeship. 

Upon  the  completion  of  his  trusteeship,  a  trustee 
is  entitled  to  have  his  accounts  examined  and  settled 
by  the  beneficiaries;  and  either  to  have  a  formal  dis- 
charge given  to  him  or  to  have  the  accounts  taken  in 
court.  He  cannot,  hov^^ever,  as  a  rule,  demand  a 
release  under  seal  {h),  nor  to  have  deeds  relating  to 
the  trust,  or  to  the  title  of  an  assign  of  one  of  the  original 
beneficiaries,  handed  over  to  him ;  but  {sembk)  he  is 
entitled  to  an  examined  copy  and  to  an  acknowledg- 
ment   for  production    and    an    undertaking    for    safe 


custody. 

{y)  Be  Johnson,  Shearman  v. 
Bobinson  (1880),  15  Cli.  D.  548; 
Ex  parte  Garland  (1804),  10  Ves. 
110;  recognised  in  Be  Blundell, 
Blundell  v.  Blundell  (1890),  44 
Ch.  D.  at  p.  11.  As  to  the  right 
of  the  trustee  to  indemnity  against 
the  estate,  see  supra,  p.  435. 

(«)  Be  Frith,  Newton  v.  Bolfe, 
[1902]  1  Ch.  342. 

(a)  Strickland       v.       Symons 


(1884),  26  Ch.  D.  245;  and  see 
Be  Qerman  Mining  Co.,  Ex  parte 
Chippendale  (1854),  4  De  G.  M.  & 
G.  19  ;  and  Ldbouchere  v.  Tupper 
(1857),  11  Moo.  P.  C.  198. 
Whether  the  decision  in  Be 
Bayhould,  Bayhould  v.  Turner, 
[1900]  1  Ch.  199,  is  consistent 
with  this  seems  questionable. 

(b)  Chadwick  v.  Heatley  (1845), 
2  CoU.  C.  C.   137  ;    Be  Wright's 


demandable. 
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A  trustee,  on  finally  transferring  stock  to  a  beneficiary,  Art.  79. 
demanded  from  the  latter  a  deed  of  release.  The  beneficiary, 
however,  refused  to  give  him  anything  except  a  simple  receipt  ggal^not ""  ^^ 
for  the  amount  of  stock  actually  transferred  ;  which,  of  course,  usually^ 
left  it  open  to  him  to  say  that  that  amount  was  not  the  amount 
to  which  he  was  entitled.  The  court  held  that  no  deed  was 
demandable  ;  but  the  judge  said  :  "  Though  it  may  not  have 
been  the  right  of  the  trustee  to  require  a  deed,  I  think  that  it 
was  his  right  to  require  that  his  account  should  be  settled ; 
that  is  to  say  that  he  and  his  family  should  be  delivered  from 
the  anxiety  and  misery  attending  unsettled  accounts  "(c). 

"  In  the  case  of  an  express  trust,  when  the  trust  is  apparent 
on  the  face  of  the  deed,  the  fund  clear,  the  trust  clearly  defined, 
and  the  trustee  is  paying  either  the  income  or  the  capital  of 
the  fund,  if  he  is  paying  it  in  strict  accordance  with  the  trusts 
he  has  no  right  to  require  a  release  under  seal.  It  is  true  that 
in  the  common  case  of  executors,  when  the  executorship  is  being 
wound  up,  it  is  the  practice  to  give  executors  a  release.  An 
executor  has  a  right  to  be  clearly  discharged,  and  not  to  be 
left  in  a  position  in  which  he  may  be  exposed  to  further  litiga- 
tion ;  therefore,  he  fairly  says,  unless  you  give  me  a  discharge 
on  the  face  of  it  protecting  me,  I  cannot  safely  hand  over  the 
fund  ;  and  therefore  it  is  usual  to  give  a  release  ;  but  such  a 
claim  on  the  part  of  a  trustee  would,  in  strictness,  be  improper, 
if  he  is  paying  in  accordance  with  the  letter  of  the  trust.  In 
such  a  case  he  would  have  no  right  to  a  release  "  {d). 

But  although  a  trustee  is  entitled  to  have  his  accounts  settled  Eight  to 
before  handing  over  the  trust  fund,  this  right  is  confined  to  the  ^^  ac^Jount 
accounts  of  that  particular  trust.     Where  therefore  a  person  restricted  to 
is  trustee  of  two  distinct  trusts  for  the  same  beneficiaries,  he  trust'fund. 
cannot  mix  up  the  two,  and  refuse  to  pay  over  the  first  fund 
until  all  questions  as  to  the  second  have  been  settled  (e). 

"Where  trust   moneys  have  been   resettled,  the  trustees  or  Release  may 
executors  of  the  original  settlement  or  will  are,  it  has  been  said,  ^®  required 

in    GXCGD- 

entitled  to  a  release  under  seal  from  their  beneficiaries  ;  though  tionai  cases, 
they  are  entitled  only  to  a  mere  receipt  from  the  trustees  to 
whom  they  pay  the  moneys  (/) .    But  on  the  other  hand,  where  a 
person  having  a  general  power  of  appointment  by  will,  appoints 

Trusts  (1857),  3  Kay  &  J.  419;  (d)  Per    Kindbrslet,     V.-C, 

King  v.  MulUns  (1852),  1  Drew.  in    King   v.    MiiUins    (1852),    1 

308  ;    and  see  Be  Lord  Stamford,  Drew,  at  p.  311. 

Payne  v.  Stamford,  [1896]  1  Ch.,  (e)  Price  v.  Louden  (1856),  21 

at  p.  301.  Beav.  508. 

(c)   Ghadwioh  Y.  Heatley  {1845),  (f)  Be    Gater's    Trusts  (No.   2) 

2  Coll.  C.  C.  137.  (1858),  25  Beav.  366. 


442 


The  Administration  op  a  Trust. 


Art.  79. 


Trustee  can- 
not demand 
custody  of 
assignments 
o£  shares  o£ 
the  original 
beneficiaries. 


How  far  a 
trustee  en- 
titled to 
copies  of 
deeds,  etc. 


the  fund  in  pursuance  of  the  power  and  appoints  executors,  the 
trustees  of  the  fund  can  safely  hand  it  over  to  the  executors  on 
their  receipt,  and  cannot  demand  a  release  under  seal  from  the 
beneficiaries  (g) ;  for,  by  appointing,  the  donee  of  the  power 
makes  the  property  assets  of  his  own. 

It  is  well  settled  that,  on  the  distribution  of  a  trust  fund,  a 
share  in  which  has  been  previously  assigned,  the  trustee  has 
no  right  to  require  the  delivery  to  him  of  the  assignment  and 
other  documents  of  title  before  payment  of  his  share  to  the 
assignee  (h) ;  and  of  course  it  follows  that  a  trustee  cannot 
demand  to  have  a  power  of  attorney  handed  to  him  (i) . 

This,  however,  does  not  dispose  of  the  question  whether  a 
trustee  can  demand  copies  of  those  documents  which  justify 
him  in  doing  what  he  has  in  fact  done.  This  certainly  does  not 
seem  unreasonable  in  principle,  especially  where  he  is  paying 
money  to  a  person  who  claims  as  attorney  or  assignee  of  one 
of  the  original  beneficiaries.  The  authorities  seem  to  show 
that  he  can  demand  plain  examined  copies,  but  not  attested 
copies  or  a  fortiori  duplicates,  except  perhaps  at  his  own 
expense.  Thus  in  Warter  v.  Anderson  (k),  the  representative 
of  a  deceased  trustee  was  held  not  to  be  entitled,  upon  trans- 
ferring the  property  to  new  trustees,  to  be  furnished  at  the 
expense  of  the  trust  with  a  duplicate  of  the  appointment  of  the 
new  trustees,  nor  even  to  an  attested  copy  thereof,  although  the 
Vice  Chancellor  intimated  that  he  had  a  right  to  have  an 
examined  copy  and  possibly  at  his  own  expense  an  attested  copy 
or  even  a  duplicate.  And  it  would  seem  from  the  judgment  of 
SwiNFBN  Eady,  -J.,  in  a  recent  case(/i)  that  possibly  a  trustee  may 
be  entitled  to  insist  upon  an  acknowledgment  for  production  and 
an  undertaking  for  safe  custody  as  well  as  to  a  copy. 


Art.   80. — Fdght  to  paij   Trust   Funds   into   Court  under 
certain  Circumstances. 

"  (1)  Trustees,  orthe  majority  (l)  of  trustees,  having 
in  their  hands  or  under  their  control  money  or 
securities   belonging   to   a  trust,   may  pay  the    same 

(g)  Be  Hoskin's  Trusts  (1877), 
5  Ch.  D.  229  ;  (1877)  6  Ch.  D. 
281  ;  and  see  supra,  p.  435. 

(/i)  Be  Palmer,  Lancashire  and 
Yorkshire  Beversionary  Interest 
Co.  v.  Burke,  [1907]  1  Ch.  486. 

(t)  S.  C,  judgment  of   Swin- 


FEN  Eadt,  J. 

(fc)  (1853)  11  Hare,  301. 

{1}  The  court  can  compel  a 
dissentient  minority  to  stand 
aside.  See  Trustee  Act,  1893 
(56  &  57  Vict.  c.  53),  s.  42  (3). 
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into  the  High  Court ;  and  the  same  will,   subject  to     Art.  80. 
rules  of  court,  be  dealt  with  according  to  the  Orders  of 
the  High  Court  "  (m). 

(2)  Payment  into  Court  is  not,  however,  justi- 
fiable merely  in  order  to  raise  some  question 
which  can  be  determined  more  cheaply  by  means 
of  an  originating  summons  (n),  nor  where  the 
equities  are  perfectly  clear  (o)  ;  and  if  trustees  pay 
in  under  such  circumstances,  they  may  have  to  pay 
the  costs  of  getting  the  money  paid  out  (p). 

A  trustee  is  justified  in  paying  money  into  court  where  he  Payment  into 

cannot    get    a    vaHd    discharge ;    as,    for    instance,    where  beneficiaries 

beneficiaries  who   are   absolutely   entitled   are  infants  (q)  or  are  under 

lunatics  (r).  disability. 

Formerly,  where,  under  a  creditor's  deed,  money  was  claimed  Dispute 
both  by  the  settlor  and  the  creditors,  the  trustee  was  held  to  between 

DGIlGllC13,nGS 

have  been  justified  in  paying  the  money  into  court  (s). 

It  has  been  said  that  a  trustee  may  properly  pay  money  into  where  money 
court  where  it  is  claimed  by  the  representative  of  a  beneficiary  ;  rgt^^'^J'J  ^ 
for  lion  constat  but  that  the  latter  may  have  disposed  of  it(^).  tive. 
But  here  again  an  originating  summons  would  seem  to  be  the 
more  appropriate  course. 

A  trustee  ought  not  to  hesitate  to  pay  the  money  to  a  bene-  Payment  to 
ficiary  who  claims  in  default  of  appointment,  if  he  has  no  notice  "J^'?  "^? 

■^  ±  J.                      ;                                             claims  in 

default  o£ 

(m)  Trustee  Act,  1893  (56  &  57  {o)  Be    Cull's    Trusts    (1875),   appointment. 

Vict.    o.    53),    s.    42.     It   would  L.   E.   20  Eq.   561  ;    Be  Mliot's 

seem  at  first  sight  that  by  the  Trusts  (1873),  L.  R.  15  Eq.  194. 

operation    of    sub-s.   6  of  s.   25  (p)  76.,  and  Be  Leake's  Trusts 

of    the    Judicature    Act,     1873  (1863),  32Beav.  135;  iJeHemmj's 

(36    &    37    Vict.    c.    66),    these  Tmsi  (1856),  3  Kay  &  J.  40. 

provisions   are   extended   to   all  (q)  Be    Cawthorne    (1848),    12 

constructive    trustees,    such    as  Beav.  56  ;    Be  Beauolerk  (1862), 

insurance  companies,  etc.     But  11  W.  K.  203  ;  i?e  OowZsom  (1857), 

although  in  one  case  (Be  ila?/'""''!''*  4  Jur.  (n.  s.)  6. 

Policy    (1876),    1    Ch.    D.    611)  (r)  Be    Upfull's    Trust  (1851), 

this   was   held   to    be   so,    that  3Mac.  &G.  281;  Be  Irby  {IS53), 

view  has  been  twice  dissented  17  Beav.  334 ;  and  see  Be  Garr's 

tiora  {Matthew  Y.  Northern  Assur-  Trusts,  Carr   v.    Carr,  [1904]    1 

ance   Co.    (1878),   9   Ch.   D.    80,  Ch.  792. 

and  Be   Sutton's   Trusts   (1879),  (s)  Be      Headington's       Trust 

12  Ch.  D.  175).     Whether,  how-  (1857),  6  W.  R.  7  ;    but  see  Be 

ever,  these  cases  are  stiU  binding  Provident    Clerks'    Mutual    Life 

authorities,     having    regard    to  Assurance  Association,  Be  Mose- 

s.   10  of  the  Trustee  Act,   1893  ley's   Policy    (1869),    18   W.    R. 

(definition  of  "  Trustee  "),  seems  126. 

open  to  question.  (t)  Be  Lane's  Trust  (1854),  24 

t  {n)  Be  Giles  (1886),  34  W.  R.  L.  T.  (o.  S.)  181  ;  King  v.  King 

712.  (1857),  lDeGr.&J.663,sedgM<5re. 
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Payment 
into  court 
to  enable 
married 
woman  to 
assert  equity 
to  a  settle- 
ment. 

Reasonable 
doubt  or 
claim. 


Undue 
caution. 


General 
warning. 


of  any  appointment  by  the  donee  of  the  power,  and  no  ground 
for  believing  that  any  appointment  has  been  made.  For  in 
that  case  he  could  not  be  made  liable  if  he  paid  over  the  fund, 
even  if  an  appointment  were  subsequently  discovered  (u). 
Anyhow,  now,  a  trustee  in  such  a  case  would  only  be  allowed 
the  costs  of  a  summons. 

Where  the  beneficiary  is  a  married  woman,  married  before 
1883,  and  whose  title  accrued  prior  to  that  date,  it  has  been 
held  that  the  trustee  may  pay  into  court,  in  order  that  she  may 
assert  her  equity  to  a  settlement.  But  this  would  not  be  so 
in  cases  to  which  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  appUes. 

Again,  where  the  trustee  has  a  bond  fide  doubt  as  to  the 
law  (x),  or  has  received  a  Iwndfide  claim  sanctioned  by  respect- 
able solicitors  (2/),  he  may  properly  pay  the  fund  into  court, 
unless  the  question  can  be  settled  by  summons.  For  instance, 
where  a  necessary  party  to  a  summons  is  out  of  the  jurisdic- 
tion, so  that  the  summons  could  not  be  served,  payment  into 
court  would  be  justifiable. 

But  where  a  beneficiary  in  reversion  who  had  gone  to 
Australia,  and  had  not  been  heard  of  for  some  years,  suddenly 
reappeared,  and  there  was  no  reasonable  doubt  as  to  his 
identity,  it  was  held  that  the  trustee  was  not  entitled  to  pay 
the  trust  fund  into  court,  and  he  was  ordered  to  pC'll  the  costs 
of  all  parties  {z). 

Lastly,  the  reader  must  be  warned  that,  now  that  most 
questions  of  doubt  or  difficulty  can  be  decided  on  originating 
summons,  the  right  of  paying  money  into  court  can  only  be 
used  with  safety  in  very  rare  cases.  It  seems  matter  for  regret 
that  those  who  were  responsible  for  the  drafting  of  the  Trustee 
Act,  1893  (56  &  57  Viet.  c.  53),  did  not  insert  some  words  in 
s.  42  warning  trustees  of  the  danger  they  run  in  accepting  the 
apparently  unconditional  invitation  extended  to  them  by  the 
words  of  that  section,  an  invitation  which  in  many  cases  can 
only  be  accepted  at  the  risk  of  having  to  pay  costs. 


(it)  Per     Jessel,     M.K.,     Be 
Gull's  Trusts  (1875),  L.  R.  20  Eq. 
561,    distinguishing   Be    Wylly's 
Trusts    (1860),    28    Beav.    458 
but    see    also   Be    Swan   (1864) 
2  Hem.   &  M.   34  ;    Be  BobeHs 
Trust    (1869),    17    W.    K.    639 
Be   Bendyshe    (1857),    5    W.    R. 
816  ;     Be     Williams'    Settlement 
(1858),  4  Kay.  &  J.  87. 

(x)  King  v.  King  (1857),  1  De 
G.  &  J.  663  ;   Be  Metcalfe  (1864), 


2  De  G.  J.  &  S.  122  ;  Qwnnell 
V.  Whitear  (1870),  L.  R.  10  Eq. 
664. 

(y)  Be  Maclean's  Trusts  {1814), 
L.  R.  19  Eq.  274. 

{z)  Be  Elliot's  Trusts  (1873), 
L.  R.  15  Eq.  194  ;  Be  Foligno's 
Mortgage  (1863),  32  Beav.  131; 
Be  Knight's  Trusts  (1859),  27 
Beav.  45  ;  Be  Woodburn's  Trusts 
(1857),  1  DeG.  &  J.  333. 
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Art.  81. — Right  of  Trustee  or  Beneficiary  to  Official  Audit 
of  the  Trust  Estate  through  the  Public  Trustee. 

(1)  Unless  the  court  otherwise  orders,  the  condition 
and  accounts  of  any  trust  shall,  on  an  application 
being  made  and  notice  thereof  given  by  any  trustee  or 
beneficiary,  be  investigated  and  audited  by  such 
solicitor  or  accountant  as  may  be  agreed  on  between 
the  applicant  and  the  trustees,  or  in  default  of  agree- 
ment by  the  Public  Trustee  or  some  person  appointed 
by  him  (a). 

(2)  Except  by  leave  of  the  court  there  must  be  at 
least  twelve  months'  interval  between  any  such  audit 
and  a  second  application  (b). 

Pakagbaph  (1). 

Where   the  applicant  is  a  beneficiary,  he  must  deliver,  or  Procedure, 
send  by  post,  to  the  last  known  address  of  each  trustee,  a  notice 
requesting  such  audit.     Where  the  applicant  is  a  trustee,  he 
must  in  like  manner  send  such  a  notice  to  his  co-trustees  and 
the  beneficiaries  entitled  to  the  income.     In  either  case,  the 

(ffl)  Public  Trustee  Act,   1906  (6)  Ibid. 

(6  Edw.  VII.,  c.  55),  s.  13(1  . 
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Costs. 
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RemOTal  of 
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applicant  must  also  make  a  formal  application  in  -writing  to  the 
Public  Trustee  for  the  audit  (c). 

If  the  parties  fail  to  agree  on  an  auditor  within  three 
calendar  months  from  the  date  of  the  notice,  the  Public  Trustee 
or  his  nominee  will  make  the  required  investigation  (cl). 

If,  on  the  other  hand,  the  parties  agree  on  an  auditor,  the  sole 
function  of  the  Public  Trustee  is  the  remuneration  of  the 
auditor  in  case  the  parties  cannot  agree  upon  it,  and  the 
manner  in  which  the  costs  are  to  be  borne.  Prima  facie  they 
are  borne  by  the  estate  unless  the  Public  Trustee  orders  thetn 
to  be  paid  by  the  applicant  or  the  trustees,  which  he  has  power 
to  do  subject  to  an  appeal  to  a  judge  of  the  Chancery 
Division  (e). 

The  auditor  can  call  for  books,  accounts,  vouchers,  and 
information  (/),  and,  if  obstructed,  may  apply  to  a  judge  of  the 
Chancery  Division  in  chambers  for  an  order  in  that  behalf  (g). 
To  such  an  application  there  can  be  no  defence  (h).  Any  false 
and  material  misstatements  are  punishable  by  fine  or  imprison- 
ment, with  or  without  hard  labour  (i). 

The  auditor  has  to  forward  to  the  applicant,  and  every 
trustee,  a  copy  of  the  accounts  and  his  report  thereon,  and  a 
certificate  that  the  accounts  exhibit  a  true  view  of  the  trust 
affairs,  and  that  he  has  had  the  securities  produced  and 
verified,  or  that  the  accounts  are  deficient  in  specified 
respects  (/c). 

Every  beneficiary  is  entitled  to  inspect  and  at  his  own 
expense  to  take  copies  of  the  above  accounts,  report,  and 
certificate  (I). 

The  auditor  may  be  removed  by  the  court.  If  he  is 
removed,  or  dies,  or  resigns,  or  becomes  bankrupt,  or  in- 
capable pending  the  completion  of  the  investigation,  a  new 
auditor  may  be  appointed  in  the  same  way  as  he  himself 
was  (m). 


(c)  Public  Trustee  Rules,  r.  37. 

(d)  76.,  r.  38. 

(e)  Public  Trustee  Act,  s.  13 
(5)  and  s.  10,  and  Public 
Trustee  Rules,  r.  39  ;  and  see 
Be  Oddy,  [1911]  1  Ch.  532. 
On  such  an  appeal  the  Public 
Trustee  ought  not  to  be  served 
(S.  C).  He  ought  to  hear  the 
parties  before  making  an  order 
tor  payment  of  costs  personally 


(S.  C). 

(/)  PubKo  Trustee  Act,  s.  13 

(2). 

{g)  Ih.  (6). 

(h)  Be  Williams  (1910),  26 
T.  L.  R.  604. 

(i)  Public  Trustee  Act,  s.  13 
(8). 

(k)  Ih.  (2). 

(Z)   26.  (3). 

(to)  lb.  (4). 
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Art.   82. — Bight  of  Trustee  or   Beneficiary    to   take   the     Art.  82. 
Direction   of  the    Court   or   a   Judge  in  relation   to 
Specific  Matters. 

(1)  The  trustees  under  any  deed  or  instrument,  or 
any  of  them,  or  any  of  the  beneficiaries,  whether  original 
or  by  assignment,  may  take  out,  as  of  course,  an 
originating  summons  in  the  chambers  of  a  judge  of  the 
Chancery  Division  for  such  rehef  of  the  following  kind 
as  may  be  specified  by  the  summons,  i.e.,  the  determina- 
tion without  an  order  for  general  administration  of  any 
of  the  following  questions  : — 

(a)  the  ascertainment   of   any  class    of    creditors, 

legatees,  devisees,  next  of  kin,  or  others  ; 

(b)  the  approval  of  any  specific  {n)  sale,  purchase, 

compromise,  or  other  transaction  ; 

(c)  directing  the   trustees   to   do   or  abstain  from 

doing  any  specified  act  which  it  is  their  duty 
to  do  or  abstain  from  doing  (o) ; 

(d)  directing  the  payment  into  court  of  any  money 

actually  (_p)  in  the  hands  of  the  trustees. 

(e)  any  other  question  arising  in  the  administration 

of  the  trust,  including  the  construction  of  the 
trust  instrument,  but  excluding 

(i.)  hostile  claims  against  the  trustees  for  wilful 
default  or  any  other  breach  of  trust  where 
the  facts  are  in  dispute  {q) ; 

(ii.)  contingent  questions,  unless  the  contingency 
is  about  to  be  destroyed  and  the  parties 
reasonably  desire  to  ascertain  their  posi- 
tions (r)  ; 

(iii.)  matters  affecting  third  parties  (s). 

(m)  Be   Bobinson,   Fickard   v.  (1885),  30  Ch.  D.  291 ;  Be  Giles, 

Wheater  (1885),  31  Ch.  D.  247.  Beal  and  Personal  Advance  Co.  v. 

(o)  See    Suffolk    v.    Lawrence  Michell  (1890),  43  Ch.  D.  391. 

(1884)   32  W.  E.  899.  (r)  See  Be  Berens,  Berens  v. 

{p)  NuUer  Y.  Holland,  [1894]  Ber««,s,  [1888]  W.  N.  95. 

3  Ch.  408.  («)  See  Be  Bridge,  Franks  v. 

(a)  See  per  Lord  Macnaghten,  Worth  (1887),  56  L.  J.  Ch.  779; 

Dowse  V.  Gorton,  [1891]   A.    C.  Be  Boyle,  Boyle  y.  Hayes  {1889), 

at   p     202  ;     Nutter  v.   Holland,  43  Ch.  D.  18  ;   Be  Turean  (1888), 

[1894]     3    Ch.    at    p.    410 ;     Be  58  L.   J.   Ch.    101  ;     Herrick  v. 

Powers,     Lindsell     v.     PhilU^s  Cooper,  [1899]  1  Ir.  E.  321. 
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Art.  82.  (3)  It  is  not  now  necessary  to  serve  such  a  summons 
on  all  parties  interested.  It  suffices  if  (a)  all  the 
trustees  and  (b)  one  beneficiary  to  argue  each  distinct 
question  pro  and  co7i  be  before  the  court  (t). 

(4)  Where  the  trustees  issue  such  a  summons  to 
construe  the  trust  instrument  for  their  guidance,  or  to 
have  determined  some  question  arising  in  the  adminis- 
tration, the  costs  of  all  parties  will  be  ordered  to  be 
paid  out  of  the  estate,  and  generally  as  between  solicitor 
and  client ;  and  the  same  practice  is  followed  where  a 
beneficiary,  instead  of  the  trustees,  issues  a  summons 
which  if  issued  by  the  trustees  would  entitle  all  parties 
to  their  costs  out  of  the  estate.  But  where  a  beneficiary 
issues  such  a  summons  adversely  to  the  other  benefi- 
ciaries, and  uses  this  procedure  to  effect  that  which 
would  properly  form  the  subject  of  a  writ  action,  and 
falls  within  the  term  litigation,  the  costs  will  as  a  rule 
follow  the  event  (u). 

Paeageaph  (1). 

Efiecto£  The  above  is   an  attempt  to  give  the  effect  of  E.  S.  C, 

55  ^r  3  '  ^^^'    ^^^^^  ^^'  ^-  ^'  ^^^  Order  54a,  as  construed  by  the  court. 
Order  55,  r.  3,  is  in  the  following  words : — 

The  executors  or  administrators  of  a  deceased  person  or  any  of  tliem 
and  the  trustees  under  any  deed  or  instrument  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  creditor,  devisee, 
legatee,  next  of  kin,  or  heir-at-law  or  customary  heir  of  a,  deceased 
person  or  as  cestui  que  trust  under  the  trust  of  any  deed  or  instrument,  or 
as  claiming  by  assignment  or  otherwise  under  any  such  creditor  or  other 
person  as  aforesaid,  may  take  out,  as  of  course,  an  originating  summons 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Division  for  such 
relief  of  the  nature  or  kind  following,  as  may  by  the  summons  be  specified 
and  as  the  circumstances  of  the  case  may  require,  (that  is  to  say),  the 
determination,  without  an  administration  of  the  estate  or  trust,  of  any 
of  the  foUowiag  questions  or  matters  : — 

(a)  Any  question  affecting  the  rights  or  interests  of  the  person  claiming 

to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law,  or 
cestui  que  trust : 

(b)  the  ascertainment  of  any  class   of  creditors,   legatees,  devisees, 

next-of-kin,  or  others  : 

(c)  the  fui-nishing   of  any   particular   accounts   by  the  executors  or 

administrators  or  trustees,  and  the  vouching  (when  necessary)  of 
such  accounts  ; 

(i)  Order  55.,  r.  5.  Buckton,    Buchton    v.    Biickton, 

(u)  Per    Kekewich,     J.,    Ee      [1907]  2  Ch.  406. 
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(d)  the  payment  into  court  of  any  money  in  the  hands  of  the  executors      Art.   82. 

or  adm.inistrators  or  trustees  :  

(e)  directing  the  executors  or  administrators  or  trustees  to  do  or  abstain 

from  doing  any  particular  act  in  their  character  as  such  executors 
or  administrators  or  trustees  : 

(f)  the  approval  of  any  sale,  purchase,  compromise,  or  other  transaction  : 

(g)  the  determination  of  any  question  arising  in  the  administration  of 

the  estate  or  trust. 

It  will  be  perceived  that  the  rule  is  not  very  artistically  Comments  on 
framed,  as  paragraphs  (a)  and  (g)  seem  to  be  little  more  than  ''  '^ '"  *" 
paraphrases  of  each  other.  Moreover  their  language  is  so 
wide  as  to  be  capable  of  embracing  every  question  touching 
the  trust,  whereas  the  interpretation  given  by  the  court  is 
very  different.  For  these  reasons  it  has  been  deemed 
advisable  to  give  in  the  above  article  the  net  result  (or  what 
seems  to  the  author  to  be  the  net  result)  of  the  rule  and  the 
decisions  upon  it. 

In  the  first  place,  then,  an  originating  summons  under  this  Questions 
rule  is,  according  to  Fey,  L.  J.,  merely  equivalent  to  the   old  ouorMnating 
Chancery  practice,  before  the  Judicature  Acts,  of  commencing  summons 
a  suit  for  general  administration,  raising  the  particular  points  gy^jj  ^s  could 
of  difficulty  on  the  pleadings,  obtaining  inquiries,  accounts,  or  be  determined 
directions  at  the  hearing  on  the  points  raised,  and  then  staying  for  the 
all  further  proceedings  (x).     That  course  has  still  occasionally  general 
to  be  taken,  e.g.,  where  a  person  who  must  be  served  is  out  of  tion  of  the 
the  jurisdiction,  as  there  is  no  means  of  serving  an  originating  ^i'*^^*- 
summons  out  of  the  jurisdiction.     But  this  rule  was  devised  in 
order  to  substitute  a  shorter  and  cheaper  form  of  procedure 
and  for  no  other  purpose.     It  follows  that  the  rule  extends 
only   to  matters    which    before    the    rule    could   have  been 
determined  in  an  action  for   general   administration   of   the 
trust.     Thus  questions  affecting  a  person  entitled  to  a  legal 
remainder  in  real  estate  after  the  determination  of  a  trust, 
could  not   be   determined   in   an    administration    suit,    and 
therefore  could  not  be  determined  under  this  rule  (jj). 

To  cure  this  omission  Order  54a  was  added  to  the  Eules  of  Questions  of 
the  Supreme  Court  in  1893,  and  is  in  the  following  words  :—     o^egar""" 

1.  "In   any  division  of  the  High  Court,  any  person  claiming  to  be  V^j.;  ^J*^-  u   a 

interested  under  a  deed,  will,  or  other  written  instrument,  may  apply  by   from  rights 

originating  summons  for  the  determination  of  any  question  of  construction   under  a 

arising  under  the  instrument,  and  for  a  declaration  of  the  rights  of  the   ^™^^  "°w 

,..,,,,,  determinable 

parties  interested. 

{x)  Be     Medland,     Eland  v.  Oarlyon,  (1886)   35  W.   E.   155; 

Medland  (1889),    41    Ch.  D.  at  Be    Davies,    Davies    v.     Davies 

p.  492.  (1888),  38  Ch.  D.  210. 

[y)  Be  Carlyon,     Carlyon  v. 
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Art.    82.  4.  "  The  Court  or  judge  shall  not  be  bound  to  determine  any  such 

question  of  construction  if  in  their  or  his  opinion  it  ought  not  to  be 

determined  on  originating  summons." 


General 
result  as  to 
questions  of 
construction. 


Eights  of 
third  parties 
clahning 
adversely  to 
a  trust  can- 
not be  deter- 
mined on 
summons. 


Kot  appli- 
cable to 
claims  for 
bleach  of 
trust. 


Order  on 
trustee  to 
pay  money 
into  court. 


The  result  now  is,  that,  either  under  Order  55,  r.  3,  or 
Order  54a  any  question  as  to  the  interjjretation  of  a  trust 
instrument,  whether  it  be  a  will  or  a  deed,  and  whether  the 
question  relates  to  the  equitable  rights  under  a  trust  or  to 
legal  rights  arising  on  the  determination  of  a  trust,  can  be 
decided  on  originating  summons,  unless  the  court  or  a 
judge  considers  that  it  is  a  question  which  ought  to  be  the 
subject  of  an  action  (z). 

But  the  rules  do  not  extend  to  the  determination  of  questions 
affecting  jDersons  claiming  adversely  to  the  trust  instrument, 
e.g.,  the  creditors  of  a  testator,  or  mortgagees  of  the  trust 
estate  or  the  like,  although  such  questions  undoubtedly 
"  affect  the  rights  or  interests  of  the  person  claiming  to  be 
....  cestui  que  trust"  (a).  Suchquestions  may  in  certain  cases 
no  doubt  be  determined  in  proceedings  for  general  administra- 
tion commenced  by  summons  under  Order  55,  r.  4,  but  not 
under  the  rules  now  under  consideration. 

Again,  it  is  not  "  competent  for  an  applicant  by  originating 
summons  to  ask  for,  or  obtain,  otherwise  than  by  consent,  an 
order  founded  on  breach  of  trust,  or  inquiries  pointing  to 
wilful  defmtlt  "  (b).  On  the  other  hand,  it  has  been  held  that 
a  trustee  whose  accounts,  when  taken  under  paragraph  (c)  of 
Order  55,  r.  3,  show  an  investment  on  improper  security 
(which  it  is  conceived  means  for  this  purpose  an  obviously  and 
indisputably  imiiropcr  security,  and  not  one  depending  on 
insufficient  value  or  the  like),  may  be  ordered  on  the  summons 
to  make  it  good(c).  It  is  generally  inadvisable,  however,  to 
employ  these  originating  summonses  for  hostile  proceedings 
against  a  trustee,  and  they  are  of  course  quite  unsuitable 
where  the  facts  are  in  disj^ute,  as  the  evidence  is  by  way  of 
affidavit  {d). 

Another  instance  of  the   tendency  of  the  court  to  restrict 


(«)  As  to  cases  falling  under 
Ord.  54a,  see  Mason  v.  Sohwp- 
pisser  (1899),  81  L.  T.  147  ;  and 
Lewis  V.  Green,  [1905]  2  Ch.  340. 

(a)  See  Be  Bridge,  Franks  v. 
WoHh  (1887),  56  L.  J.  Ch.  779  ; 
Be  Boyle,  Boyle  v.  Hayes  (1889), 
43  Ch.  D.  18 ;  Herrick  v. 
Cooper,  [1899]  1  Ir.  R.  321. 

(&)  Per  Lord  Macnaghten, 
Dowse  V.  Gorton,  [1891]  A.  C.  at 


p.  202  ;  cf.  Be  Garnett,  Gandy  v. 
Macauley  (1884),  32  W.  K.  474  ; 
and  Be  Ellis'  Trusts,  Kelson  v. 
Ellis  (1888),  59  L.  T.  924. 

(c)  See  Be  Newland,  Bush  v. 
Sumners,  [1904]  W.  N.  181, 
following  dictum  of  Stirling,  J., 
in  Be  Stuart,  Smith  v.  Stuart 
(1896),  74  L.  T.  546. 

(d)  See  Nutter  v.  Holland, 
[1894]    3    Ch.     at   p.    410;     Be 


Eight  to  Take  the  Direction  op  the  Court.  451 

applications  under  Order  55,  r.  3,  to  cases  of  administration,     Art.  82. 

and  not  to  extend  them  to  breaches  of  trust,  is  the  way  in 

which  paragraph  (d)  has  been  construed,  viz.,  that  it  apphes 

only  to  cases  where  the  trustee  admits  that  he  has  money 

actually  in  his  hands,  and  not  to  eases  where  he  has  had  it  but 

has   misapplied  it  (e).      It   would   seem,   however,  that   if  a 

common  account  be  first  taken  under  paragraph  (c)  and  the 

sum  were  found  due  from  the  trustee,  an  order  for  payment 

into  court  might  be  made  (/).     It  would,  however,  be  safer, 

even   in  that  case,  to  frame   the   summons  not   only   under 

Order  55,  r.  3,  but  as  a  summons  for  general  administration 

under  Order  55,  r.  4  (g),  as  to  which  see  next  article. 

Again,  paragraph  (e)  seems  at  first  sight  to  be  broad  enough  Orders  on 
to    include    an    order   upon   the   trustees   to   do,   or  abstain  trustees  to 

.  ■'■  .  do  or  abstain 

from  domg,  anything  relating  to  the  trust ;  yet  it  has  been  held  from  doing 

not  to  enable  the    court  to  compel  trustees  of  an  undivided  ^ps<=i*i<=  ^°*- 

share  in  real  estate,  to  concur  in  a  sale  of  the  entirety  in  a 

partition  action,  apparently  on  the  ground  that  the  paragraph 

only  enables  an  order  to  be  made  to  do  or  abstain  from  doing 

an  act  which  it  is  their  duty  to  do  or  abstain  from  doing,  and 

not  an  act  which  is  within  their  discretion  (/;).     Such  an  order 

can  only  be  made  when  the  court  administers  the  trust. 

Paragraph  (f)  again  has  been  held  to  be  restricted  to  the  Approval  of 

approval  of  a  sale,  purchase,  compromise,  or  other  transaction  ^t''^^'  ^^^' 
-■^^  ^.  '■  chases,  com- 

which  has  been  conditionally  agreed  to,  and  which  the  trustees  promises,  etc. 
have  power  to  carry  out,  but  which  power  they  wish  to 
exercise  under  the  court's  sanction,  so  as  to  protect  them- 
selves from  future  charges  of  negligence  and  the  like ;  and  not 
to  extend  to  an  application  to  direct  a  sale,  which  can  only  be 
made  in  an  action  under  Order  5 1 ,  r .  1  (i).  On  the  other  hand,  an 
order  was  made  under  it  by  the  late  Vice-Chancellor  Bacon  (k) 
allowing  trustees,  who  had  no  such  power,  to  expend  money  in 
stocking  a  farm  in  which  the  testator  had  given  a  life  estate  to 
his  son,  but  without  providing  means  of  carrying  it  on.  The 
question  of  jurisdiction  does  not  seem,  however,  to  have  been 
raised  in  this  case,  and  there  was  no  opposition,  and  possibly 

Powers,     Lindsell     v.     Phillips  Be  Stuart,  Smithv.  StiiaH  {1896), 

(1885),  30  Ch.  D.  291  ;   Be  Giles,  74  L.  T.  546. 
Beat  and  Personal  Advance  Co.  Y.         (a)  See  judgment  of  Davey, 

Michell  (1890),  43  Ch.  D.  391;  L.J.,  in  Nutter  v.  Holland,  supra. 
and  Beamish  v.  Whitmey,  [1908]  (h)  Suffolk  v.  Lawrence  (188i), 

1  Ir.  E.  38.  32  W.  R.  899. 

(e)  Nutter  v.  Holland,   [1894]  (i)  Be   Bobinson,    Piokard    v. 

3  Ch.  408.  Wheater  (1885),  31  Ch.  D.  247. 

(/)  See  Be  Newland,  Bush  r.         {k)  Be  Household,  Household  v. 

Sumners,  [1904]  W.  N.   181,  and  Household  (1884),  27  Ch.  D.  55 
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Art.  82. 


Contingent 
questions 
not  usually 
decided. 


the  trustees  might  be  held  to  have  had  power  to  apply  the 
money  without  any  order  by  way  of  salvage.  The  case 
can  scarcely  be  relied  upon  as  deciding  that  such  an 
application  falls  within  paragraph  (f),  and  in  practice  it  would 
be  wise  to  ask  for  general  administration  as  well  under 
Order  55,  r.  4.  Indeed  it  has  become  the  common  practice  in 
issuing  originating  summonses  under  Order  55,  r.  3,  to  add  a 
paragraph  claiming,  "  If  and  so  far  as  may  be  necessary  to 
give  the  Court  jurisdiction,  general  administration  under 
Br.  S.  C,  Order  55,  r.  4,"  which  avoids  a  multitude  of  objections. 

The  "Yearly  "and  "Annual"  Practices  give  a  number  of 
cases  decided  on  originating  summons,  but  in  many  if  not  most 
of  them  no  objection  was  taken  to  the  jurisdiction,  and  they  can 
scarcely  be  regarded  as  authorities  on  the  point. 

With  regard  to  contingent  questions,  i.e.,  questions  which 
may  never  arise,  the  court  is  very  averse  to  decide  them 
either  on  summons  or  in  an  action,  particularly  where  the 
decision  affects  the  rights,  or  possible  rights,  of  unborn 
persons.  But  exceptions  are  made  where  a  person's  present 
title  to  deal  with  an  interest  under  a  trust,  depends  on  an 
event  which  is  presently  contemplated,  so  that  until  the 
question  is  decided  he  is  practically  unable  to  shape  his 
conduct.  Thus  where  a  lady  is  engaged  to  be  married,  the 
validity  of  a  trust  in  her  father's  will  forbidding  marriage  with 
a  person  of  different  faith  has  been  raised  and  determined  on 
originating  summons  {l).  On  the  other  hand,  in  a  case  where 
the  author  appeared  for  the  trustees,  the  court  refused  to  consider 
the  question  whether  a  tenant  for  life  (who  had  been  married 
some  years  and  had  no  issue)  would,  if  he  died  without  issue,  be 
absolutely  entitled  to  a  trust  fund,  or  whether  it  would  go  over 
to  his  brother's  issue.  His  plea  was  that  if  it  were  decided 
that  he  would  be  absolutely  entitled  in  the  event  of  no  issue 
he  need  not  save  so  much  of  his  income  as  would  otherwise  be 
necessary,  but  this  was  held  to  be  insufficient.  He  appealed, 
but  Lord  Justice  Vaughan  Williams  unsympathetically 
remarked,  that  it  was  doubtless  a  very  interesting  question  for 
a  Gray's  Inn  moot,  but  not  one  for  a  busy  Court  of 
Appeal  to  waste  its  time  over.  The  moral  seems  to  be,  that 
contingent  questions  will  not  be  decided  unless  the  contingent 
event  depends  on  the  applicant's  volition,  and  he  convinces  the 
court  that  he  intends  to  exercise  that  volition  forthwith  if  the 
result  of  doing  so  would  not  deprive  him  of  his  rights  under  the 


(I)  See  Be   Berens,  Berens  v. 
Berens,  [1888]   W.  N.    95;    and 


866   also   Be   Freme's    Contract, 
[1895]  2  Ch.  259,  778. 
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settlement.     For  example,  if  a  will  gave  income  of  a  trust  fund     Art.  82. 

to  testator's  son  until  he  quits  the  kingdom  and  then  over  to 

another,  it  is  probable  that  if  the  son  contemplated  accepting 

an  official  appointment  in  one  of  the  colonies  the  court  would 

say  whether  the  effect  of  doing  so  would  cause  a  forfeiture ; 

but  it  would  certainly  not  decide  the  question  if  the  son  had 

no  present  intention  of  quitting  the  kingdom. 

Paragraph  (2). 

It  was  formerly  necessary  to  serve  all  parties  interested  Parties  to 
in  the  decision  of  the  question  unless  they  were  a  numerous  ^^  served, 
class,  in  which  case  a  classification  order  could  be  obtained. 
This  great  expense  is  now,  however,  obviated  by  Order  55, 
r.  5,  the  net  result  of  which  is,  that,  in  the  first  instance,  it  is 
only  necessary  to  have  before  the  court  the  trustees  (either 
as  applicants  or  respondents)  and  one  person  to  represent 
each  distinct  interest.  In  other  words,  where  several  persons 
are  in  the  same  interest  with  regard  to  the  question  raised 
only  one  of  them  need  be  served.  The  judge  may,  however, 
order  others  to  be  served  if  he  thinks  it  desirable. 

Paragraph  (3). 

With  regard  to  the  costs  of  summonses  under  Order  55,  r.  3  Costs. 
(and  presumably  under  Order  54a  also),  the  judgment  of 
Kekbwich,  -J.,  in  Re  Buckton,  Buckton  v.  Buckton  (in),  is  so 
important  that  it  is  considered  well  to  give  the  words  of  the 
learned  judge  himself.  He  said  :  "  Uniformity  in  practice  is 
of  the  highest  importance,  and  it  is  especially  important  in 
that  department  of  practice  which  is  concerned  with  costs. 
On  the  other  hand  costs  are  so  largely  in  the  discretion  of  the 
judge,  that  it  is  more  difficult  to  secure  uniformity  in  that 
department  than  in  any  other,  and  it  is  well  nigh  impossible  to 
lay  down  any  general  rules  which  can  be  depended  on  to  meet 
the  ever  varying  circumstances  of  particular  eases.  In  a  large 
proportion  of  the  summonses  adjourned  into  court  for  argu- 
ment, the  applicants  are  trustees  of  a  will  or  settlement  who 
ask  the  court  to  construe  the  instrument  of  trust  for  their 
guidance,  and  in  order  to  ascertain  the  interests  of  the  bene- 
ficiaries, or  else  ask  to  have  some  question  determined  which 
has  arisen  in  the  administration  of  the  trusts.  In  cases  of  this 
character,  I  regard  the  costs  of  all  parties  as  necessarily  incurred 

(m)  [1907]  2  Ch.  406  at  p.  413  et  seq. 
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Art.  82.     for  the  benefit  of  the  estate,  and  direct  them  to  be  taxed  as 
""  between  soHcitor  and  cUent  and  paid  out  of  the  estate.    It  is 

of  course  possible  that  trustees  may  come  to  the  court  without 
due  cause.  A  question  of  construction  or  of  administration 
may  be  too  clear  for  argument,  or  it  may  be  the  duty  of 
trustees  to  inform  a  claimant  that  they  must  administer 
their  trust  on  the  footing  that  his  claim  is  unfounded  and 
leave  him  to  take  whatever  course  he  thinks  fit.  But  although 
I  have  thought  it  necessary  sometimes  to  caution  timid 
trustees  against  making  applications  which  might  with  pro- 
priety be  avoided,  I  act  on  the  principle  that  trustees  are 
entitled  to  the  fullest  possible  protection  which  the  court  can 
give  them,  and  that  I  must  give  them  credit  for  not  applying  to 
the  court  except  under  advice  which,  though  it  may  appear  to 
me  to  be  unsound,  must  not  be  readily  treated  as  unwise.  I 
cannot  remember  any  case  in  which  I  have  refused  to  deal  with 
the  costs  of  an  application  by  trustees  in  the  manner  above 
mentioned.  There  is  a  second  class  of  cases  differing  in  form 
but  not  in  substance  from  the  first.  In  these  eases  it  is 
admitted  on  all  hands,  or  it  is  apparent  from  the  proceedings, 
that  although  the  application  is  made,  not  by  trustees  (who 
are  respondents)  but  by  some  of  the  beneficiaries,  yet  it  is 
made  by  reason  of  some  difficulty  of  construction,  or  ad- 
ministration, which  would  have  justified  an  application  by  the 
trustees,  and  it  is  not  made  by  them  only  because,  for  some 
reason  or  other,  a  different  course  has  been  deemed  more  con- 
venient. To  cases  of  this  class  I  extend  the  operation  of  the 
same  rule  as  is  observed  in  cases  of  the  first  class.  The  appli- 
cation is  necessary  for  the  administration  of  the  trust,  and 
the  costs  of  all  parties  are  necessarily  incurred  for  the  benefit 
of  the  estate  regarded  as  a  whole.  There  is  yet  a  third  class 
of  cases,  differing  in  form  and  substance  from  the  first  and  in 
substance  though  not  in  form  from  the  second.  In  this 
class  the  application  is  made  by  a  beneficiary  who  makes  a 
claim  adverse  to  other  beneficiaries,  and  really  takes  advan- 
tage of  the  convenient  procedure  by  originating  summons 
to  get  a  question  determined  which,  but  for  this  procedure, 
would  be  the  subject  of  an  action  commenced  by  writ,  and 
would  strictly  fall  within  the  description  of  litigation.  It  is 
often  difficult  to  discriiuinate  between  cases  of  the  second 
and  third  classes,  but  when  once  convinced  that  I  am  deter- 
mining rights  between  adverse  litigants  I  apply  the  rule 
which  ought  I  think  to  be  rigidly  enforced  in  adverse  litiga- 
tion   and  order  the   unsuccessful  party  to   pay   the   costs. 
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Whether  he  ought  to  be  ordered   to   pay   the   costs    of   the     Art.  82. 
trustees,  who  are,  of  course,  respondents,  or  not,  is  sometimes  ' 

open  to  question,  but  with  this  possible  exception  the 
unsuccessful  party  bears  the  costs  of  all  whom  he  has  brought 
before  the  court." 

The  question  in  the  case  before  the  learned  judge,  was 
whether  the  plaintiff  was,  as  he  claimed,  equitable  tenant 
in  tail  or  only  equitable  tenant  for  life  of  copyholds 
under  a  trust,  and  although  the  court  considered  it  on  the 
border  line,  yet,  as  it  was  a  question  which  the  trustees 
could  not  ultimately  have  decided  for  themselves,  it  was  held 
to  fall  under  the  second  class  in  the  above  judgment,  and  the 
costs  of  all  parties  as  between  solicitor  and  client  were 
ordered  to  be  borne  by  the  estate. 


Art.  83. — Eight  under  certain  Circumstances   to  have  the 
Trust  administered  under  the  direction  of  the  Court. 

(1)  Where  the  trustee  reasonably  wishes  to  be  dis- 
charged from  the  oflce  of  trustee,  or  where  difficulties  arise 
which  cannot  be  determined  summarily  under  Order 
55,  r.  3,  or  Order  54a,  or  where  it  is  dangerous  to 
administer  the  trust  except  under  the  direction  of  the 
court,  any  trustee  or  any  beneficiary  may  institute  an 
action  for  the  administration  of  the  trust  by  the 
court  (n),  and  this  can  now  be  done  by  originating 
summons  under  Order  55,  r.  4.  But  it  is  not  obli- 
gatory on  the  court  to  make  an  order  for  administra- 
tion, if  the  questions  between  the  parties  can  be  properly 
determined  without  it  (o). 

(2)  Where  the  equities  are  perfectly  clear  and 
unambiguous  (p),  or  a  trustee-plaintiff  merely  craves  to 
be  released  from  caprice  or  laziness,  or  there  is  no  real 

(n)  Talbot    v.     Earl    Badnor  (p)  Be  Knight's  Trusts  (1859), 

(1834),  3Myl.  &K.  252  ;  Goodson  27  Beav.  45;    Lowson  v.   Cope- 

T.  Ellisson  (1827),  3  Euss.  583;  la^d  (1787),  2  Bro.  C.  C.   156; 

and  as  to  summons,   R.  S.  C,  Be  Elliot's  Trusts  (1873),  L.  E. 

1883   Ord   56,  r.  4.  15  Eq.  194  ;    Be  Foligno's  Mort- 

(o)' E.    S.    C,    1883,  Ord.  55,  gage  (1863),  32  Beav.   131;    Be 

r    10-   Be  Blake,  Jones  v.  Blake  Woodburn's  Trusts  (1857),  1  De 

(1885),  29  Ch.  D.  913  ;    Be  Be  G.  &  J.  333  ;    Beaty  v.  Curzon 

Quetteville,  Be  Quetteville  v.  Be  (1868),  L.    E.   7   Eq.    194;    Be 

OueUeville  (1903),    19  T.  L.    E.  Hoskim's  Trusts  (1877),  5  Ch.  D. 

383.  229. 
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Art.  83.  difficulty  in  administering  the  trust,  and  no  reasonable 
allegation  of  dishonesty  or  incompetence  against  the 
trustees  (q),  the  plaintiff  will  have  to  pay  all  the  costs. 
Even  where  he  acts  bond  fide,  but  without  any  real 
cause,  he  will  not  be  allowed  his  own  costs  (r) ;  and 
where  he  brings  an  action  when  the  same  object  might 
have  been  obtained  by  payment  into  court  or  by  a 
summons  in  chambers,  under  Order  56,  r.  3  (.s),  he  will 
not  be  allowed  the  extra  costs  occasioned  thereby  (<). 
He  will  always  appeal  from  an  order  of  the  court  at  his 
own  risk  (h). 

When  general  Actions  for  the  administration  of  a  trust  are  now  compara- 
tion  wiirbe  tively  rare.  Formerly,  a  decree  for  general  administration 
ordered.  (that  is  to  say,  a  decree  whereby  the  court  took  upon  itself  to 

supervise  the  execution  of  the  trust)  was  granted  to  a  trustee 
or  a  beneficiary  as  a  matter  of  course.  The  only  check  upon 
an  abuse  of  the  process  of  the  court  was  the  rather  remote 
contingency  that  the  plaintiff  might  possibly  be  deprived  of 
his  costs,  or,  in  very  flagrant  cases,  have  to  pay  the  costs  of 
all  parties,  upon  the  action  coming  on  for  further  considera- 
tion. However,  by  the  Eules  of  the  Su2Dreme  Court,  1883, 
Order  55,  r.  10,  the  old  practice  was  reversed;  and  it  is 
now  no  longer  obligatory  upon  the  court  or  a  judge  to  pro- 
nounce or  make  a  judgment  or  order  for  the  administration 
of  any  trust,  if  the  questions  between  the  parties  can  be 
properly  determined  on  summons  (without  such  judgment  or 
order),  as  mentioned  in  Article  82.  The  principles  on  which 
the  court  will,  under  this  new  rule,  grant  or  refuse  general 
administration,  have  been  discussed  in  two  cases ;  one  before 
the  late  Mr.  Justice Peaeson  (x),and  the  other  before  the  Court  of 
Appeal  (y),  in  which  the  learned  Lords  Justices  were  more 
inclined  to  restrict  the  right  to  a  decree  than  Mr.  Justice 
Pearson  was.     Lord  Justice  Cotton  in  the  latter  ease  said: 

(g)  Forshaw      v.       Eigginson  (i)  Wells     v.    Malbon    (1862), 

(1855),  20  Beav.  485  ;  Be  Stokes'  31  Beav.  48  ;  but  see  Smallwood 

Trusts  (1872),  L.  K.  13  Eq.  333  ;  v.  Butter  (1851),  9  Hare,  24. 

Be    Cabburn,    Oage    v.    Butland  (u)  Bowland  v.  Morgan  {184:8), 

(1882),  46  L.  T.  848.  13  Jur.  23  ;   TiicTcer  v.  Hernaman 

(r)  Be   Leake's  Trusts   (1863),  (1853),  4  De  G.  M.  &  G.  395. 

32    Beav.     135 ;     Be    Eeming's  (x)  Be    Wilson,  Alexander    v. 

Trust   (1856),    3    Kay  &  J.    40;  OaMer  (1885),  28  Ch.  D.  457. 

Be   Hodgkinson,    Hodgkinson   v.  (y)  Be  Blake,  Jones  v.  Blake 

Eodgkvnson,  [1895]  2  Ch.  190.  (1885),  29  Ch.  D.  913  ;    and  see 

(s)  Be  Giles  (1886),  34  W.  E.  also  Be  Oyhon,  Allen  v.  Taylor 

712.  (1885),  29Cli.  D.  834. 
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"  Formerly,  if  any  one  intereBted  in  a  residuary  estate  insti-  Art.  83. 
tuted  a  suit  to  administer  the  estate,  he  had  the  right  to 
require,  and  as  a  matter  of  course  obtained,  the  full  decree 
for  the  administration  of  the  estate;  and  the  court,  even  if 
it  thought  that,  although  there  were  really  questions  which 
required  decision,  these  questions  might  be  decided  upon 
some  only  of  the  accounts  and  inquiries  which  formed  part 
of  the  decree,  found  itself  fettered  and  unable  to  restrict  the 
accounts  and  inquiries  to  such  only  as  were  necessary  in 
order  to  work  out  the  question.  Now,  however,  the  practice 
is  laid  down  by  r.  10  of  Order  55,  as  follows  : — "  (His 
lordship  here  read  the  rule  and  continued)  "  Where  there  are 
questions  which  cannot  properly  be  determined  without  some 
accounts  and  inquiries  or  directions  which  would  form  part 
of  an  ordinary  administration  decree,  then  the  right  of  the 
party  to  have  the  decree  or  order  is  not  taken  away,  but 
the  court  may  restrict  the  order  simply  to  those  jjoints  which 
will  enable  the  question  which  requires  to  be  adjudicated 
upon  to  be  settled.  That  is  the  result  of  Order  55,  r.  10. 
Then  we  have  Order  65,  r.  1,  which  says,  '  subject  to  the  pro- 
visions of  the  Acts  and  these  Eules,  the  costs  of  and  incident 
to  all  proceedings  in  the  Supreme  Court,  including  the  adminis- 
tration of  estates  and  trusts,  shall  be  in  the  discretion  of 
the  court  or  judge.'  These  two  rules  must  be  read  together, 
and  we  then  find  this :  that  if  a  party  comes  and  insists 
that  there  is  a  question  to  be  determined,  and,  for  the  purpose 
of  determining  that  question,  asks  for  an  administration 
judgment,  the  court  cannot  refuse  the  judgment  unless  it 
sees  that  there  is  no  question  which  requires  its  decision. 
But  r.  1  of  Order  65  puts  the  party  who  applies  for  the 
judgment  and  insists  upon  it  in  this  position — that  if  it 
turns  out  that  what  has  been  represented  as  the  substantial 
question  requiring  adjudication  is  one  which  was  not  a  sub- 
stantial question,  or  that  the  applicant  was  entirely  wrong  in 
his  contention  as  to  that  particular  question,  the  court  can, 
and,  in  my  opinion,  ought  ordinarily  to  make  the  person ,  who 
gets  the  judgment  pay  the  costs  of  all  the  proceedings  conse- 
quent upon  his  unnecessary,  or  possibly  vexatious,  application 
to  the  court  "  (z). 

It  will  be  seen  from  the  above  judgment,  that  now  that  Deductions 
almost  all  isolated  questions  of  construction  or  administrative  j^g™,,^"^'' 

Cotton's 

(a)  This  seems  to  refer  rather      requires  a  very  flagrant  case  to  judgment. 
to  the  case  of  an  action  com-      render  a  trustee  liable  to   pay 
menced    by    a    beneficiary.     It      costs  ;   see  p.  431  et  seq.,  supra. 
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Art.  83.  difficulty  can  be  dealt  with  singly,  comparatively  few  cases  can 
arise  necessitating  general  administration ;  except  (1)  where 
the  trustees  cannot  pull  together,  or  (2)  the  circumstances  of 
the  estate  give  rise  to  ever  recurring  difficulties  requiring  the 
frequent  direction  of  the  court,  or  (3)  where  a  prima  facie 
doubt  is  thrown  on  the  bona  fides  or  the  discretion  of  one  or 
more  of  the  trustees.  Possibly,  also,  it  would  still  be  held 
that  a  trustee  would  be  entitled  to  a  judgment  for  general 
administration  to  relieve  him  of  trouble  and  annoyance,  in  a 
case  such  as  the  following,  viz.,  where  there  were  divers 
disputes  as  to  the  proper  beneficiaries,  out  of  which  disputes 
several  actions  had  sprung,  to  all  of  which  the  trustee  was  a 
necessary  defendant  (a).  For  if  he  brings  the  money  into 
court  under  the  Act,  he  still  remains  a  trustee ;  and  though 
he  would  be  under  no  liability  quoad  the  fund  brought  in,  he 
would  not  be  discharged  from  liability  quoad  the  past  income. 
Moreover,  he  must  be  served  with  notice  of  all  proceedings 
under  the  Act  in  relation  to  the  fund,  and  this  of  necessity 
would  compel  him  to  incur  some  expense  in  employing  a 
solicitor. 

But  where  there  is  no  dispute  respecting  the  amount  of 
a  trust  fund,  and  no  justifiable  ground  for  the  trustee  retiring 
from  his  office,  the  only  doubt  being  as  to  the  proper  persons 
entitled ;  and  the  trustee,  instead  of  paying  the  money  into 
court  under  the  Trustee  Act,  or  issuing  an  originating  summons, 
institutes  a  suit  for  the  purpose  of  having  the  rights  of  the 
beneficiaries  declared,  he  will  be  allowed  such  costs  only  as  he 
would  have  been  entitled  to  if  he  had  paid  the  fund  into  court 
under  the  Act  (b),  or  had  issued  a  summons  (c). 

It  has  also  been  held  that  the  court  will  not  necessarily  order 
general  administration  because  a  testator  has  directed  his 
trustees  to  commence  an  action  for  it(f?);  for  the  court  is 
for  the  benefit  of  the  Uving  and  not  the  dead. 

(a)  BarTcer    v.    Peile  (1865).  (c)  Be  Giles  (1886),  34  W.  K 

2Dr.  &Sm.  340.  712.  „     ,        -, 

ih)  Wells    V.    Malbon  (1862),  {d)  Be  Stocken.Jones  v.Haw- 

31  Beav    48  fcms  (1888),  38  Ch.  D.  319. 
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Art.  84:.— The  Measure  of  the  Trustee's  Eesponsibility. 

(1)  The  measure  of  a  trustee's  responsibility  for  a 
breach  of  trust  is  as  follows : — 

(a)  Where  the  breach  consists  merely  of  negligence, 
the  measure  is  the  actual  loss  suffered  by  the 
beneficiaries  whether  as  regards  capital  or 
income  without  regard  to  any  loss  which  would 
have  been  sustained  if  the  trustee  had  strictly 
performed  the  trust  (a),  with  this  statutory 
qualification,  that  where  a  trustee  improperly 
advances  trust  money  on  a  mortgage  security 
which  would  at  the  time  of  the  investment  be  a 
proper  investment  in  all  respects  for  a  smaller 

(a)  See  examples,  infra,  p.  460  et  seq. 
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Art.  84. 


Measure 
where  the 
breach  is 
merely 
neglect  (wil- 
ful default). 

Not  open  to 
trustee  to 
show  that  an 
equal  or 
greater  loss 
would  have 
followed  if  no 
breach  had 
taken  place 
nor  to  set  off 
excess  interest 
against  his 
liability. 


sum  than  is  actually  advanced  thereon,  the 
security  is  deemed  an  authorised  investment 
for  the  smaller  sum  ;  and  the  trustee  is  only 
liable  to  make  good  the  sum  advanced  in  excess 
thereof  with  interest  (b). 
(b)  "Where  the  breach  consists  in  using  trust  money 
for  his  own  private  purposes  he  must  not 
only  replace  the  capital  but  account  for  the 
actual  income  which  he  has  made  by  the  use 
of  the  money,  or  at  the  option  of  the  bene- 
ficiaries pay  interest  at  such  a  rate  (usually  5 
per  cent,  per  annum)  and  either  simple  or 
compound  as  in  the  opinion  of  the  court  fairly 
represents  the  profit  usually  made  by  the 
employment  of  money  for  purposes  similar  to 
those  for  which  he  has  used  it  {<:). 

(2)  The  actual  loss  for  which  he  is  liable,  includes 
not  only  the  direct  loss  attributable  to  the  breach,  but 
all  loss  which  happens  before  the  fund  is  properly 
reinvested  in  authorised  securities  (fZ). 

(3)  The  liability  is  not  lessened  by  the  fact  that  the 
trustee  was  himself  the  voluntary  creator  of  the  trust  (c). 

Paeageaph  (1)  (a). 

It  is  quite  clear  that  where  a  breach  of  trust  is  what  is 
usually  called  "  innocent ''  {i.e.,  where  the  trustee  has  not 
been  using  the  trust  funds  for  his  own  purposes)  the  measure 
of  his  responsibility  is  the  loss  which  has  actually  taken 
place;  for  the  court  has  no  jurisdiction  to  punish  a  trustee. 

On  the  other  hand,  it  is  not  open  to  the  trustee,  where 
there  has  been  a  breach,  and  loss  has  followed,  either  to  tender 
evidence  that  if  he  had  strictly  followed  the  directions  of  the 
trust  an  equal  or  greater  loss  would  have  taken  place,  nor  to 
claim  that  the  tenant  for  life  shall  bring  into  hotchpot  against 
future  income  all  excess  of  past  income  over  that  which  would 
have  been  received  if  the  fund  had  been  properly  invested. 
Thus,  if  trustees  were  by  a  will  coming  into  operation  twenty 
years  ago  expressly  directed  to  invest  in  consols  and  nothing 

(b)  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  B.  9,  retrospective., 

(c)  See    examples,    infra,    p. 
464  et  seq. 

(d)  Lander  v.    Weston  (1885), 
3   Drew.  389  ;    Bacon  v.  Clark      G.  247. 


(1837),  3Myl.  &Cr.  294;  Clough 
V.  Bond  (1838),  3  Myl.  &  Cr.  490. 
(«)  Drosier  v.  Brereton  (1851), 
15  Beav.  221  ;  but  c/.  Bobinson 
V.  Bobinson  (1851),  1  De  G.  M.  & 
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else,  and,  in  spite  of  this,  they  invested  on  other  stock  yielding  Art.  84. 
4  per  cent,  which  by  reason  of  the  general  depreciation  of 
securities  turned  out  insuiBcient  in  1910,  they  would  (as  the 
authorities  stand)  be  liable  at  the  election  of  the  beneficiaries 
either  to  replace  the  exact  amount  of  stock  which  they  could 
have  purchased  with  the  fund  at  the  date  when  they  ought  to 
have  purchased  it,  or  to  make  good  the fimclitself  noUnthstanding 
the  great  deiweciation  of  consols  during  the  last  twenty  years  {/). 
Nor  would  the  trustees  be  entitled  to  call  on  the  life  tenant 
either  to  recoup,  or  bring  into  account  as  against  future  income, 
the  extra  x^ercentage  he  had  received  from  the  irregular  invest- 
ment (^),  unless  he  had  been  the  instigator  of  the  breach  (as 
to  which  see  infra,  Art.  94).  It  is,  however,  apprehended  that 
after  a  judgment  declaring  that  an  investment  of  trust  funds 
was  a  breach  of  trust  altogether,  the  trustee  is  (subject  to  the 
lien  of  the  beneficiaries)  entitled  to  the  whole  of  the  interest 
produced  by  the  repudiated  security,  and  bound  to  pay  interest 
at  4  per  cent.,  on  the  judgment  debt. 

Another  instance  arises  where  trustees  are  empowered  to  Xoroan 
lend  the  trust  fund  to  a  husband  with  the  written  consent  of  f['^^^'^^^  ^^^^'^ 
his  wife.     If  they  dispense  with  that  consent  they  will  be  liable,  breach  was 
and  cannot  tender  evidence  to  show  that  if  the  wife  had  been  im>^atenai. 
applied  to  for  her  consent  she  would  certainly  have  given  it  (h). 

The  above  examples  are  hard  cases,  but  they  are  logical  principles 
deductions  from  the  underlying  principle  stated  in  the  case  of  '^^  vrhich 

/•.         •  ,,     ;  ,  J         ,  •  .        ■       the  above 

Knott   V.    Cottee  [i),   viz.,   that   unless   a    trustee   invests   in  cases  turn. 

authorised  securities  the    case  is  either  treated   "as  if   the 

investments  had  not  been  made,  or  had  been  made  for  his  own 

benefit  out  of  his  own  moneys  ;  and  that  he  had  at  the  same 

time   retained   moneys   of    the    testator   in  his   hands.  .  .  . 

I  cannot  concur  in  the  argument  that  the  court  must  charge 

him  as  if  the  money  had  been  invested  in  consols.    It  that  were 

so  the  court  must  charge  him  the  other  way  where  the  funds 

have  fallen,  which  it  never  does.  .  .  .    The  persons  interested 

were    entitled  to  earmark  them   as    being    bought  with   the 

testator's  assets,  in  the  same  manner  as  if  the  executor  had 

{/)  Shepherd  v.  Mouls  (1845).  Tapson  (1884),  28  Ch.  D.  268; 

4    Hare,    500,    504  ;      Watts    v.  and    see    also    Slade    v.   Chaine, 

Girdlestone  (1843),  6  Beav.  188;  [1908]  1  Ch.  622,  where  it  was 

Byrchall   v.   Bradford   (1822),    6  held  that  such  excess  could  be 

Madd.    235  ;     and   see    also   Be  kept  by  the  tenant  for  life  and 

Massingberd's    Settlement,    Clark  was  not  capital. 
V.  TreZatowe^/ (1890),  63L.  T.  296.  {h)  Bateman  v.  Bavis  (1818), 

(g)  See  Be  Whiteley,  WUteley  3  Madd.  98. 
v.i:e«ro2/d(1886),  33  Ch.  D.  atp.  (i)  (1852)    16  Beav.  77  ;    and 

354,  affirmed  {sub  nom.  Learoyd  see    Be    Whiteley,     Whiteley    v. 

V.     Whiteley)    (1887)    12     App.  Learoyd,  supra, 
Cas.  727  ;  dissenting  from,  Fry  v. 
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Art.  84. 


Where  trus- 
tees have  a 
choice  of 
investments 
the  bene- 
iiciaries  can 
only  claim 
the  money- 
lost  and  not 
the  actual 
stocks  which 
might  have 
been  pur- 
chased. 

"Where 
specified 
investment 
imperative, 
trustees 
allowed  out- 
goings which 
they  would 
have  had  to 
pay. 


Cases  where 
there  must 
always  have 
been  a  loss. 


bought  a  house  with  the  trust  funds ;  and  though  they  do  not 
recognise  the  investment,  they  had  a  right  to  make  it  available 
for  what  was  due."  Whether  this  principle  is  a  just  one  is 
quite  another  matter,  and,  as  will  be  seen  later  on,  Parliament 
has  (in  the  usual  half-hearted  way)  made  an  anomalous  excep- 
tion to  it  in  the  case  of  mortgages  of  land,  where  the  wilful 
default  has  consisted  merely  in  advancing  too  much.  Doubtless 
there  is  something  to  be  said  for  the  principle  on  the  ground 
that,  if  trustees  were  allowed  to  contend  that  a  loss  would  have 
been  suffered  in  any  event,  it  would  introduce  so  much  uncer- 
tainty and  lead  into  such  far  reaching  inquiries  as  to  be  oppres- 
sive to  beneficiaries,  and  might  also  encourage  carelessness  in 
dealing  with  trust  funds.  Nevertheless,  seeing  that  trustees  act 
gratuitously,  the  author  has  never  been  able  to  understand  upon 
what  principle  of  elementary  equity,  beneficiaries  should  be 
allowed  to  make  an  actual  profit  out  of  a  trustee's  mistake. 
Surely  the  actual  amount  of  consols  which  ought  to  have  been 
purchased  is  the  proper  measure  of  the  trustee's  responsibility. 
This  is  one  of  those  instances  in  which  the  law  requires  careful 
revision  before  being  crystallized  in  a  code. 

Of  course  where  trustees  have  a  choice  of  investments  the 
beneficiaries  can  only  claim  to  have  the  trust  fund  made  good, 
and  not  to  have  the  amount  of  stocks,  etc.,  purchased,  which 
could  have  been  purchased  at  the  date  when  the  investment 
ought  to  have  been  made,  with  interest  at  3  per  cent.,  because  it 
would  be  impossible  to  say  which  of  the  permitted  securities 
the  trustees  would  have  chosen  and  what  interest  they  would 
have  yielded  (/c). 

On  the  other  hand,  where  the  investment  is  specified  and  not 
left  to  the  choice  of  the  trustees,  they  will  be  allowed  to  deduct 
any  outgoings  which  would  have  been  with  certainty  payable 
if  the  investment  had  been  made.  Thus  in  one  case  the  trustee 
of  gas  shares  allowed  the  husband  of  one  of  the  beneficiaries 
to  get  them  into  his  hands.  The  husband  surrendered  them 
to  the  company,  accepting  allotments  of  new  shares  in  their 
stead,  on  which  new  shares  he  paid  calls,  and  finally  became 
bankrupt.  On  these  facts,  it  was  held  that  the  trustee  was  only 
liable  for  the  value  of  the  shares,  less  the  calls  paid  by  the 
husband,  that  being  the  true  measure  of  the  loss  to  the  trust  (I). 

So,  where  there  must  always   have   been   a   loss   on   the 


(h)  Bobinson  v.  Sohinson 
(1851),  1  De  G.  &  M.  G.  247; 
Marsh  v.  Hunter  (1822),  6  Madd. 
295  ;  and  as  to  the  rate  of 
interest,  Be  Barclay,  Barclay  v. 
Atidrew,  [1899]   1   Cli.   674;    Be 


Whiteford,   Inglis  v.    WMteford, 
[1903]  1  Ch.  889,  896. 

{I)  Briggs  v.  Massey  (1882), 
30  W.  E.  325  ;  and  see  also  Be 
Eulkes,  Powell  v,  Eulkes  (1886), 
33  Ch  D.  552. 
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realisation  of  trust  property,  apart  from  any  breach  of  trust,     Art.  84. 
then  if  a  breach  of  trust  further  depreciates  it,  the  measure  of 
the  trustee's  responsibility  is  confined  to  the  further  deprecia- 
tion ;  and  he  is  not  responsible  for  the  difference  between  the 
nominal  value  and  the  actual  amount  realised  (ni). 

A  trustee  who  is  guilty  of  unreasonable  delay  in  investing  Loss  of 
trust  funds,  will  be  answerable  to  the  beneficiaries  for  simple  interest 
interest   at  3  (w)  per  cent,  during  the  continuance  of  such  unreasonable 
delay  (o) ;  for  if  he  had  done  his  duty,  interest  would  in  fact  f^^gj^l^ 
have  been  received. 

On  the  same  ground,  where  an  executrix  allowed  trust  Duty  to 
money  to  remain  uninvested  in  her  solicitor's  hands  for  nine  accumulate, 
years  during  the  infancy  of  the  beneficiary,  she  was  charged 
with  compound  interest  at  the  rate  of  3  per  cent,  per  annum, 
with  half-yearly  rests  ;  as  it  was  her  duty  to  have  accumulated 
the  income,  by  investing  it  from  time  to  time  in  consols  (p). 
And  a  fortiori  is  this  the  case  where  there  is  an  express  trust 
for  accumulation  [n). 

So,  a  trustee  who,  without  proper  authority,  calls  in  trust  improper 

property  invested  on  mortgage  at  5  per  cent,  would  be  liable  calling  m  of 

ETOou.  security. 
for  that  rate  of  interest;  for  although  he  may  not  actually 

have  received  that  rate,  he  would  have  done  so  (g)  but  for  his 

unauthorised  act. 

Prior  to  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  where  statutory 

a  trustee  invested  the  trust  fund  on  mortgage,  and  advanced  exception  to 

o  o   J  _  general  rule 

more  than  two-thu-ds  of  the  value,  that  prima  facie  constituted  where  loss 

the  entire  investment  a  breach  of  trust.     It  was  not  an  invest-  p^^^^'^  ^y 

msumcient 

ment  which  the  trustee  ought  to  have  made  at  all,  and  conse-  mortgage 
quently  having,  by  making  it,  committed  a  breach  of  trust,  ^^ecunty. 
the  whole  item — the  entire  sum  so  invested — was  (on  the 
principle  discussed  supra,  pp.  460,  461)  disallowed  him  in  his 
accounts,  and  the  mortgage  was  either  realised  and  he  was 
charged  with  the  actual  deficiency,  or  (at  all  events  where  the 
security  was  wholly  unauthorised  and  not  merely  deficient  (?•)) 

(m)  Lord      Gainsborough      v.  23  Beav.  386. 

Watcombe, Terra  Cotta  Co.  (1885),  (p)  Gilroy  v.   Stephen   (1882), 

54  L.  J.  Ch.  991.  30  W.  E.  745  (Fry,  J.)  ;  and  see 

(n)  See  Amiss  v.  Hall  (1857),  also  Be  Emmet's  Estate,  Emmet 

3  Jur.   (N.  S.)  584;  Be  Barclay,  v.  Emmet  (1881),  17  Ch.  D.  142. 

Barclay  v.  Andrew,  [1899]  1  Ch.  (g)  See  judgment  in  Jones  v. 

674: ;  Be  Goodenough,  Marland  Y .  Eoxall    (1852),    15    Beav.    388; 

Williams,  [1895]  2  Cli.  537  ;   Be  and  see  principles  stated  in  Be 

Hill's  Trusts,  Hill  v.  Equitable,  Massingberd's    Settlement,    Clark 

etc.,  Society  {1S96),  75  li.T.  4.77  ;  v.    Trelawney   (1890),    63  L.   T. 

Be    Lynch    Blosse,    Biclcards    v.  296;  and  IfosZey  v.  TFard  (1805), 

Lynch  Blosse,  [1899]  W.  N.  27  ;  11  Ves.  581. 

BaphaelY.  Boehm  (\9iQ5),\\YeiS,.  (r)  Be      Salmon,      Priest      v. 

92.  Uppleby  (1889),  42  Ch.  D.  351. 

(o)  Stafford  v.  Fiddon,  (1857) 
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Art.  84. 


Rule  only 
applies  where 
the  breach  is 
solely  as  to 
the  amount 
advanced. 


he  was  directed  to  replace  the  entire  sum,  and  upon  doing 
so  the  mortgage  became  his  absolutely  (s).  Consequently, 
although  a  trustee  might  only  have  erred  in  advancing,  say, 
one-eighth  more  than  two -thirds  of  the  value,  he  thereby 
became  liable  to  repay  to  the  estate  the  whole  of  the  amount 
invested,  recouping  himself  so  far  as  possible  out  of  the  mort- 
gage. But  although  this  is  still  the  rule  with  regard  to 
securities  generally,  it  is  no  longer  so  with  regard  to  mortgage 
securities  where  the  only  breach  of  trust  was  that  too  much 
was  advanced.  In  such  cases  s.  9  of  the  Trustee  Act,  1893 
(56  &  57  Vict.  c.  63)  (re-enacting  s.  5  of  the  Act  of  1888), 
provides,  that  where  the  mortgage  security  "  ivould  at  the  time  of 
the  investment  he  a  proper  investment  in  all  respects  for  a  smaller 
sum,"  he  will  only  be  liable  for  the  excess  over  that  smaller 
sum,  although  that  may  not  represent  the  loss  to  the  estate.  A 
trustee  is  not,  however,  protected  by  this  enactment  where  he 
ought  not  to  have  invested  on  the  security  of  such  property  at  all, 
e.g.,  where  he  has  invested  on  mortgage  of  leaseholds,  or  wasting 
property,  such  as  mines  or  brickfields  or  the  like  {t).  In  such  a 
case,  if  the  trustee  in  fault  retires,  the  new  trustees  need  not  put 
him  to  his  election  to  take  over  the  security,  but  may  realise  the 
security  without  notice  to  him,  and  charge  him  with  the  entire 
deficiency  {u),  or  (if  he  has  become  bankrupt)  prove  for  it  (a;). 

This,  however,  is  not  so  where  the  security  is  one  of  a  class 
not  authorised  at  all.  In  such  cases,  unless  the  beneficiaries 
are  under  disability  (jj),  they  must  give  the  trustee  the  option 
of  taking  over  the  security  before  realising  it  {£). 


Mixing  trust 
funds  with 
trustee's  own 
moneys. 


Paragbaph  (1)  (b). 

The  above  examples  relate  to  honest  breaches  of  trust  and  are 
supposed  to  be  based  on  the  actual  amount  of  loss.  But  if  a 
trustee  keeps  the  money  in  his  hands,  meaning  to  appropriate  it, 
or  even  to  use  it  temporarily  only  (and  indeed  even  where  he  does 
so  in  order  that  the  beneficiaries  may  have  a  larger  income  {a)), 
the  actual  loss  ceases  to  be  the  measure  of  his  responsibility.   As 


(s)  Fry  v.  Tapson  (1884),  28 
Ch.  D.  268  ;  Be  WUteley,  White- 
ley  V.  Learoyd  (1886),  33  Ch.  D. 
at  p.  354. 

(t)  Be  Walker,  Walker  v. 
Walker  (1890),  59  L.  J.  Ch.  386. 
And  see  also  Head  v.  Gould, 
[1898]  2  Ch.  250. 

{u)  Be  Salmon,  Priest  v. 
Upplehy  (1889),  42  Ch.  D.  351. 

(x)  Be  Lake,  Ex  parte  Howe, 
[1903]    1  K.  B.  439,    where  the 


mortgage  was  a  contributory 
one,  and  the  mortgagor  brought 
an  action  to  set  it  aside  for  fraud, 
which  action  the  beneficiaries 
compromised  behind  the  back  of 
the  trustee. 

(y)  Head  v.  Gould,  [1898]  2  Ch. 
250. 

{z)  Be  Salmon,  Priest  v. 
TJppleby,  supra. 

(a)  Be  Davis,  Davis  v.  Davis, 
[1902]  2  Ch,  314. 
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Lord   Cranwoeth  said  in   the  leading  case  of  Att.-Gen.  v.     Art.  84. 

Alford  Qj),  "  in  such  a  case,  I  think  the  court  would  be  justified         

in  dealing,  in  point  of  interest,  very  hardly  with  an  executor  ; 
because  it  might  fairly  infer  that  he  used  the  money  in  specula- 
tion, by  which  he  either  did  make  5  per  cent.,  or  ought  to  be 
estopped  from  saying  that  he  did  not.  The  court  would  not 
inquire  what  had  been  the  actual  proceeds,  but  in  application 
of  the  principle,  in  odium  spoliatoris  omnia  prcBsumuntur ,  would 
assume  that  he  did  make  the  higher  rate,  that  is,  if  that  were  a 
reasonable  presumption." 

In  Burdick  v.  Garrick  (c),  a  solicitor,  as  the  agent  of  the  Solioitov- 
plaintiff,  held  a  power  of  attorney  from  him,  under  the  authority  tmsffunds'^ 
of  which  he  received  divers  sums  of  money,  and  paid  them  into  in  his 
the  bank  to  the  credit  of  his  (the  solicitor's)  firm.  On  a  bill  ^"«'°ess. 
being  filed  by  the  client  for  an  account,  the  Vice-Chancellor 
made  a  decree  for  payment  of  the  principal  with  compound 
interest.  The  Court  of  Appeal,  however,  reversed  this  decision, 
Lord  Hathbrlby  saying :  "  The  Vice-Chancellor  has  directed 
interest  to  be  charged  at  the  rate  of  5  per  cent.,  which  appears 
to  me  to  be  perfectly  right,  and  for  this  reason,  that  the  money 
was  retained  in  the  defendants'  own  hands,  and  was  made  use 
of  by  them  (d).  That  being  so,  the  court  presumes  the  rate  of 
interest  made  upon  money  to  be  the  ordinary  rate  of  interest, 
viz.,  5  per  cent.  I  cannot,  however,  think  the  decree  correct 
in  directing  half-yearly  rests ;  because  the  principle  laid 
down  in  the  case  oi  Attorney-General  v.  Alford  appears  to  be 
the  sound  principle,  namely,  that  the  court  does  not  proceed 
against  an  accounting  party  by  way  of  punishing  him  for 
making  use  of  the  plaintiff's  money,  by  directing  rests,  or 
payment  of  compound  interest,  but  proceeds  upon  this  principle, 
that  either  he  has  made,  or  has  put  himself  into  such  a  position 
that  he  is  presumed  to  have  made,  5  per  cent.,  or  compound 
interest,  as  the  case  may  be."  His  lordship  then  pointed  out 
that  no  doubt  where  a  trustee  employs  money  in  ordinary 

(6)  (1855)  4  De  G.  M.  &  G.  at  without  interest,  as  the  wife  had 

p.  851  ;  Stafford  Y.  Fiddon  (1S57)  allowed    him     to     receive    the 

23  Beav.   386  ;    Jones  v.  Foxall  income. 

(1852),  15  Beav.  388  ;  Be  Jones,         (d)  See  to  same  efiect  Bate  v. 

Jones  V.  Searle  {18HS),  4:9  L.  T.  Scales     (1806),     12     Ves.     402; 

91  ;    Be  Emmet's  Estate,  Emmet  Ex  parte  Ogle  (1873),  L.  E.  8  Ch. 

V.  E^mmei  (1881),  17  Ch.  D.  142;  711;    Jones    v.    Foxall,    sv/pra  ; 

and  Be  Davis,  Davis  v.  Davis,  Heathcote  v.  Hulme  (1S19),  1  JskO. 

[1902]  2  Ch.  314.  &    W.    122  ;     Docker   v.    Somes 

(c)  (1870)    L.    R.    5    Ch.    233.  (1834),  2  Myl.  &  K.   655;    and 

See  also  Hale  v.  Sheldrake  (1889),  Berwich-v/pon-Tweed  Corporation 

60  L.  T.  292,  where  a  husband  v.  Murray  (1857),  7  De   G.   M. 

of  the  tenant  for  life  was  ordered  &  G.  497. 
to    replace    a    trust    fund,    but 

T.  H  H 
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Art.  84.     trade,  he  may  be  made  liable  for  compound  interest,  where  trade 

capital  is  presumed  to  yield  it ;  but  that  that  reason  had  no 

application  to  capital  employed  in  a  solicitor's  business,  upon 

which  a  solicitor  is  frequently  receiving  no  interest  at  all.     It 

is  suggested  that  the  present  tendency  of  the  court  is  not  to 

give  compound  interest  unless  there  is  evidence  to  prove  that 

it  would  fairly  represent  the  trustee's  probable  profits.     And 

Partner-  anyhow,  in  order  to  charge  a  trustee  with  compound  interest, 

aiiowino-  ^^    ^^^^    actual   profits    for   employing    the    trust  funds  in 

trust  fund        trade,  there  must  be  an  active  calling  in  of  the  trust  moneys 

in  business.      ^^^'  ^^®  purpose  of  embarking  them  in  the  trade  or  speculation  ; 

a  mere  neglect  to  withdraw  funds  already  embarked  by  the 

settlor  in  the  trustee's  trade  is  not  sufiicient  (e). 

Fire  per  cent.       It  will  be  perceived  that  in  the  last  cited  judgment  the  learned 

aJainst'^^^      Vice- Chancellor  gave  5  per  cent,  interest,  explaining  that  the 

trustee  using    court  presumed  that  to  be  the  "  ordinary  rate."      But  in  the 

™o°ey'  more  recent  case  of  Re  Davis,  Davis  v.  Davis  (/),  Farwell,  J., 

gave  5  per  cent,  (although  he  admitted  that  it  was  no  longer  the 

mercantile  rate),  the  money  having   been  employed    in  the 

trustee's  trade.     In  that  case  compound  interest  was  not  asked 

for ;  probably  because  the  circumstances  showed  that  it  had 

not  been  earned,  and  probably  also  because  there  was  no  mala 

fides,  the  trustee  having  employed  the  money  in  his  business  in 

order  to  produce  a  larger  income  for  the  beneficiaries. 

The  ground  upon  which  five  per  cent,  interest  is  still  given 
in  these  cases,  in  place  of  the  lower  interest  which  would  have 
been  earned  if  the  fund  had  been  properly  invested,  would 
seem  to  be  based  on  the  principle  stated  by  Sir  W.  Grant,  M.E., 
in  Bate  v.  Scales  (g),  viz. :  "  it  is  just  the  same,  whether  he  had 
it  actually,  or  by  his  representation  is  to  be  taken  as  bound. 
See  the  consequence ;  supposing,  that  representation  could  be 
made  without  any  interference  against  the  trustee,  except  that 
when  the  falsehood  of  the  representation  is  discovered  he  should 
invest  the  fund  in  stock.  The  trustee  might  always  take  his 
chance  of  being  able  to  purchase  stock  upon  a  subsequent  day 
at  a  less  price.     He  shall  not  have  that  chance." 

Paragraph   (2). 

The  authorities  show  that  the  court  does  not  confine  a 
trustee's  liability  to  the  loss  immediately  arising  from  the  breach, 

(e)   Vyse  v.  Foster  (1872),  L.  R.  427  ;  but  cf.  Townend  v.  Townend 

8  Ch.  309,  affirmed  (1874)  L.  R.  (1859),  1  GifE.  201. 

7  H.  L.   318  ;    Smith  v.  Nelson  (/)  [1902]  2  Ch.  314. 

(1905),  92  L.  T.  313  ;    Brown  v.  (g)  (1806)  12  Ves.  402. 
Sansome   (1825),   MoClel.    &   Y. 
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but,  on  the  principle  discussed  supra  (p.  460  ct  si'q.),  extends  it     ^j.^_  q^ 

to  whatever  losses  occur  before  (if  at  all)  the  fund  is  reinvested         

properly  in    authorised    securities.      Until  that   is   done   it  The  loss 
remains  in  theory  uninvested  in  the  trustee's  hands.  g^^^  extends 

These  eases  are  sometimes  extremely  hard,  and  it  is  quite  to  all  losses 
conceivable  that  when  they  come  to  be  reviewed  they  may  be  betwen^the 
considerably  modified.     Thus  in  one  case  trustees,  who  were  breach  and 

•        thp  dsitfi  of 

empowered  to  vary  investments  with  the  consent  of  the  life  reinvestment 
tenant,  sold  consols  and  (with  such  consent)  invested  the  pro-  ^^  authorised 

spcuritiGS  With 

ceeds  in  a  contributory  mortgage  (which  was  of  course  a  breach  prescribed 
of  trust).  They  subsequently  called  in  the  money,  received  it,  consents. 
and  reinvested  it  on  a  mortgage  (which  was  an  authorised 
security),  but  ivitJiout  getting  the  life  tenant's  consent,  and  on 
which  there  ivas  no  loss.  Nevertheless  it  was  held  that  they 
were  bound  to  replace  the  consols  (which  had  risen  in  price). 
For  they  sold  them  for  the  purpose  of  investing  in  an 
unauthorised  security,  and  then  when  they  realised  that 
investment,  they  again  invested  without  the  consent  of  the 
life  tenant,  so  that  the  original  breach  ivas  never  set  right,  and 
consequently  the  loss  was  the  difference  between  the  price  of 
the  consols  when  sold  and  the  price  at  which  alone  they  could 
be  replaced  at  the  date  of  the  judgment  (/t).  This  decision 
seems  somewhat  startling,  as  although  the  motive  for  the  sale 
of  the  consols  was  to  reinvest  in  an  unauthorised  security,  the 
sale  itself  was  authorised,  and  it  is  difficult  to  see  why,  if 
the  sale  was  authorized,  the  trustees  were  mulcted  for  having 
sold  at  all. 

Again,  two  trustees,  in  breach  of  trust,  sold  consols  and  Executors 
advanced  the  proceeds  to  the  husband  of  the  life  tenant.     He  of  deceased 
subsequently  repaid  the  advance  to  the  surviving  trustee,  who  wS'party  ° 
reinvested  it  in  unauthorised  stock  for  a  few  days,  and  then  tp  a  breach 
sold  such  stock  and  again  lent  the  proceeds  to  the  husband,  Jnc'^urred^  ^"^^'^ 
with  the  result  that  the  fund  was  lost.     It  was  held  that  not  after  his 
only  was  the  surviving  trustee  liable  for  the  loss  (which  was     ^^  ^' 
obvious),  but  also  the  executors  of  the  deceased  trustee  ;  for 
but  for  the  original  sale  of  the  stock  to  make  the  advance  to 
the  husband,  that  stock  would  have  remained  intact ;  and  that 
the  mere  repayment  by  the  husband  to  the  surviving  trustee 
and  the  investment  in  unauthorised  stock  did  not  set  matters 
right  and  so  condone  the  original  breach,  and  that  consequently 
the  executors  of  the  deceased  trustee  were  liable  for  all  loss 
which  happened  (even  after  his  death)  before  the  fund  was 

(fe)  Be  Massingberd's  Settle-  Be  Bennison,  Cutler  v.  Boyd 
ment,  OlarTc  v.  Trelawney  (1890),  (1889),  60  L.  T.  859  ;  and  Stokes 
63    L.    T.    296  ;     and    see    also      v.  Prance,  [1898]  1  Ch.  212. 
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The  Consequences  of  a  Beeach  of  Trust. 


Art.  84. 


Trustee  none 
the  less  liable 
because  he 
was  also 
voluntary 
creator  of 
the  trust. 


ultimately  replaced  (i).  But  seeing  that  the  surviving  trustee 
was  competent  to  receive  and  give  a  good  discharge  for  the 
money,  it  is  very  difficult  to  follow  the  reasoning  on  which 
this  case  was  founded,  which  seems  inconsistent  with  the  cases 
cited  on  p.  473,  infra. 

Pakagbaph    (3). 

The  fact  that  a  trustee  is  also  the  voluntary  creator  of  the 
trust  makes  no  difference  to  his  legal  liability  (/c).  This  at  first 
sight,  no  doubt,  seems  somewhat  revolting,  but  it  logically 
follows  from  the  fact  that  a  voluntary  settlement  (if  complete 
and  executed)  is  binding  and  irrevocable.  If  it  were  possible 
for  a  trustee  (on  the  ground  that  he  voluntarily  made  the 
settlement)  to  waste  or  appropriate  the  trust  property,  the 
settlement  would  be  in  effect  revocable,  and  the  rule  as  to  the 
irrevocable  nature  of  executed  trusts  rendered  futile. 


All  parties 
to  breach  are 
equally 
liable. 


Art.  85. — The  Liabilitij,  Joint  and  Several. 

(1)  Each  trustee  is  in  general  liable  for  the  vs^hole 
loss  when  caused  by  the  joint  default  of  all  the  trustees, 
even  although  all  may  not  have  been  equally  blame- 
worthy {I) ;  and  a  decree  against  all  may  be  enforced 
against  one  or  more  only  (?»). 

(2)  But  although  the  liability  is  several  as  well  as 
joint,  all  the  actual  trustees  or  the  personal  representa- 
tives of  the  last  surviving  trustees  are  necessary  parties 
to  the  action  (m). 

Paragraph  (1). 

All  parties  to  a  breach  of  trust  are  equally  liable,  and  there 
is  between  them  no  primary  liability  (o) ;  and  this  liability  is 
not  confined  to  express  trustees,  but  extends  to  all  who  are 
actually  privy  to  the  breach  of  trust.      Thus,  where  trustees 


(i)  Lander  v.  Weston  (1855), 
3  Drew.  389  ;  and  see  also  Bacon 
y.  Clarice  (1837),  3  Myl.  &  Cr. 
294;  ani  Cloughy.  Bond  {1838), 
3  Myl.  &  Cr.  490. 

(fc)  Drosier  v.  Brereton  (1851), 
15  Beav.  221. 

(I)  Wilson  V.  Moore  (1833), 
1  Myl.  &  K.  126;  Lyse  v. 
Kingdon  (1844),  1  Coll.  C.  C. 
184  ;  Ex  parte  N orris,  lie  Bid- 
dulph  (1869),  L.  E.  4  Ch.  280. 
This  applies  not  only  to  express 


trustees,  but  to  all  persons  who 
meddle  with  the  trust  property 
with  notice  of  the  trust.  See 
Cowper  V.  Stoneham  (1893),  68 
L.  T.  18. 

(m)  Att.-Gen.  v.  Wilson  (1840), 
Cr.  &  Ph.  at  p.  28  ;  Fletcher  v. 
Green  (1864),  33  Beav.  426. 

(n)  Be  Jordan,  Hayward  v. 
Hamilton,  [1904]  1  Ch.  260. 

(o)  Per  Master  of  the  EoDs,  in 
Wilson  Y.  Moore  (18S3),  I  Myl. 
&K,  126. 
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delegated  their  trusteeship  to  their  solicitors,  who  received  the     Art.  85. 

moneys,  and  did  not  invest  them,  but  made  use  of  them  in         

their  business,  it  was  held  that  both  the  trustees  and  the 
solicitors  were  equally  hable,  and  that  judgment  might  be 
executed  by  the  beneficiaries  against  the  sohcitors  only(2j). 
This  principle  does  not,  however,  apply  to  professional  payments 
made  by  trustees  to  a  solicitor  or  other  agent  who  knows  that 
the  money  is  trust  money,  unless  facts  are  brought  home  to 
him  which  show  that,  to  his  knowledge,  the  money  was  being 
applied  in  a  manner  inconsistent  with  the  trust ;  or,  in  other 
words,  that  the  solicitor  or  other  agent  was  party  either  to  a 
fraud,  or  to  a  breach  of  trust  on  the  part  of  the  trustees.  "  To 
make  an  agent  liable  to  return  costs,  he  must  be  fixed  with 
notice  that,  at  the  time  when  he  accepted  payment,  the  trustee 
had  been  guilty  of  a  breach  of  trust  such  as  would  preclude 
him  altogether  from  resorting  to  the  trust  estate  for  payment 
of  costs ;  so  that  in  fact  the  application  of  the  trust  estate  in 
payment  of  costs  would  be  a  breach  of  trust  "  {q). 

It  follows  from  the  nature  of  the  liability  being  several  as  Beneficiaries 
well  as  joint,  that    until  the  plaintiffs  have  received  twenty  cfa/m^the" 
shillings  in  the  pound  they  are  entitled  to  claim  the  whole  debt  whole  from 
from  any  one  trustee  in  respect  of  his  several  liability,  not-  the" trustees, 
withstanding   that  they  have  accepted  a  sum  from  another 
trustee  in  satisfaction  of  Ids  liability.   If,  thereftjre,  the  former 
becomes  bankrupt,  the  plaintiffs  can  prove  for  the  full  amount 
against  his  estate,  without  first  deducting  the  sum  received 
from   the   other   trustee  (r).     Nevertheless  a  release  of   one 
trustee  7nat/  incidentally  operate  as  a  release  of  the  others  if  the 
beneficiary  elects  to  accept  an  investment  the  making  of  which 
was  the  breach  of  trust  complained  of  (s). 


Art.  86. — Ko  Set-of  alloivecl  of  Gain  on  one  Breach  against 
Loss  on  another. 

A  trustee  is  only  liable  for  the  actual  loss  in  each 
distinct  and  complete  transaction  which  amounts  to  a 
breach  of  trust,  and  not  for  the  loss  in  each  particular 

(p)   Oowperv.  8toneham' {1893),  Blundell   v.    Blundell   (1888),  40 

68  L.  T.  18  ;    and  see  also  Blyth  Ch.  D.  370. 

V.    Fladgate,    [1891]    1    Ch.    337,  (r)  Edwards     v.     Eood-Barrs, 

and    Art.  96,    infra,    where    the  [1905]  1  Ch.  20. 

liability  of  third  parties  is  more  (s)  See     Blackwood     v.     Bur- 

fully  discussed.  rowes  (1843),  4  Dru.  &  War.  441. 

(q)  Per  Stirling  J.,  Be  Blundell, 
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The  Consequences  of  a  Bbeach  op  Trust. 


Where  breach 
o£  trust 
causes  benefit 
to  the  estate, 
not  liable 
for  outlay. 


Art.  86.  item  of  it  {t).  A  loss  in  one  transaction  or  fund  is  not, 
however,  compensated  by  a  gain  in  another  and 
distinct  one  (m). 

In  Vyse  v.  Foster  (t),  a  testator  devised  his  real  and  personal 
estates  upon  common  trusts  for  sale,  making  them  a  mixed 
fund.  His  trustees  were  advised  that  a  few  acres  of  freehold 
land  which  belonged  to  him  might  be  advantageously  sold  in 
lots  for  building  purposes,  and  that,  to  develop  their  value,  it 
was  desirable  to  build  a  villa  upon  part  of  them.  They  accord- 
ingly built  one  at  a  cost  of  £1,600  out  of  the  testator's  personal 
estate.  The  evidence  showed  that  the  outlay  had  benefited 
the  estate,  but  Vice-Chancellor  Bacon  disallowed  the  £1,600 
to  the  trustees  in  passing  their  accounts.  The  Court  of  Appeal 
(and  subsequently  the  House  of  Lords),  however,  reversed 
this.  Lord  Justice  James  saying :  "  As  the  real  and  personal 
estate  constituted  one  fund,  we  think  it  neither  reasonable 
nor  just  to  fix  the  trustees  with  a  sum,  part  of  the  estate, 
bond  fide  laid  out  on  other  part  of  the  estate,  in  the  exercise 
of  their  judgment  as  the  best  means  of  increasing  the  value  of 
the  whole." 

In  Wiles  v.  Gresham  (x),  on  the  other  hand,  by  the  negli- 
gence of  the  trustees  of  a  marriage  settlement,  a  bond  debt  for 
£2,000  due  from  the  husband  was  not  got  in,  and  was  totally 
lost.  Certain  other  of  the  trust  funds  were  without  proper 
authority  invested  in  the  purchase  of  land  upon  the  trusts  of 
the  settlement.  The  husband,  out  of  his  own  money,  greatly 
added  to  the  value  of  this  land,  and  upon  a  claim  being  made 
against  the  trustees  for  the  £2,000  they  endeavoured  to  set  off 
against  that  loss  the  gain  which  had  accrued  to  the  trust  by 
the  increased  value  of  the  land,  but  their  contention  was 
disallowed,  the  two  transactions  being  separate  and  distinct. 

Again,  trustees  had  kept  invested  on  unauthorised  security 
a  sum  of  money  which  they  ought  to  have  invested  in  consols, 
and  which  was  in  consequence  depreciated.  Eventually  part 
of  the  money  was  invested  in  consols,  at  a  far  lower  rate  than 
it  would  have  been  if  invested  according  to  the  directions 
in  the  will.  The  trustees  claimed  to  set  off  the  gain  against 
the  loss,  but  were  not  allowed  to  do  so,  because  "at  what- 
ever period  the  unauthorised  security  was  realised,  the  estate 


Loss  on  one 
transaction 
cannot  be  set 
ofE  against 
gain  on 
another. 


(«)  Vyse  V.  Foster  (1872),  L.  E. 
8  Ch.  309  ;  affirmed  (1874)  L.  R. 
7  H.  L.  318. 

(it)  Wiles  V.  Gresham  (1854), 
2   Drew.    258  ;     Dimes   v.    Scott 


(1828),  4  Buss.    195;    Ex  parte 
Lewis  (1819),  1  Gl.  &  J.  69. 

(x)  (1854)  2  Drew.  258;  Be 
Barker,  Bavenshaw  v.  Barker 
(1898),  77  L.  T.  712. 
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was  entitled  to  the  whole  of  the  consols  that  were  then  Art.  86. 
bought,  and  if  it  was  sold  at  a  later  period  than  it  ought 
to  have  been,  the  executor  was  not  entitled  to  any  accidental 
advantage  thence  accruing  "  (y).  This  case  is  at  first  sight 
difficult  to  be  distinguished  from  Vyse  v.  Foster,  but  it  will  be 
perceived  that  the  loss  and  gain  resulted  from  two  distinct 
transactions.  The  loss  resulted  from  a  breach  of  trust  in  not 
realising  the  securities  ;  the  gain  arose  from  a  particular  kind 
of  stock  being  at  a  lower  market  value  than  usual  at  the 
date  at  which  the  trustees  bought  it.  Still  it  may  be  reason- 
ably doubted  whether  it  would  be  followed  at  the  present 
day. 

Where,  however,  trustees  committed  a  breach  of  trust  in 
lending  trust  moneys  on  mortgage ;  and  upon  a  suit  by  them 
the  mortgaged  property  was  sold,  and  the  money  paid  into 
court,  and  invested  in  consols  pending  the  suit,  and  the 
consols  rose  in  value,  the  trustees  were  allowed  to  set  off 
the  gain  in  the  value  of  the  consols  against  the  loss  under 
the  mortgage ;  for  the  gain  and  loss  arose  out  of  one  trans- 
action (^).  It  is  however,  very  difficult  to  reconcile  this  case 
with  the  last  one,  but  it  seems  to  be  reasonable  and  in 
accordance  with  common  sense,  and  common  justice. 


Art.  87. — Property  Acquired  cither  luhoUy  or  parthj  out 
of  Trust  Property  becomes  Liable  to  the  Trust. 

(1)  If  a  trustee  has,  in  breach  of  trust,  converted 
trust  property  into  some  other  form,  the  property  into 
which  it  has  been  so  converted  becomes  subject  to 
the  trust.  If  all  the  beneficiaries  are  sui  juris, 
they  can  collectively  elect  to  adopt  the  breach,  and 
take  the  property  as  it  then  stands ;  but  if  one  of 
them  objects  to  do  so,  he  may  require  it  to  be  re- 
converted. In  that  case  any  gain  accrues  to  the  trust 
estate,  and  any  loss  falls  on  the  trustee  (a). 

iy)  Dimes   v.   Seott   (1828),    4  (1883),  31  W.  K.  785  ;  EeffaZiett's 

Euss-  195.  Estate,     Knatohbull     v.     Hallett 

(n)  Fletcher    v.    Green    (1864),  (1880),   13  Ch.  D.   696;    Taylor 

33  Beav.  426.  v.  Plumer  (1815),  3  Mau.  &  S. 

(a)  See  per  Peaeson,   J.,  Be  562;    Frith  v.   Caiiland  (1865), 

Patten     and     Edmonton     Union  2  Hem.  &  M.   471  ;    Hopper  v. 
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The  Consequences  of  a  Breach  of  Trust. 


Art.  87.  (2)  If  a  trustee  has  mixed  trust  moneys  with  his 
own,  or  has,  partly  with  his  own  and  partly  with  trust 
moneys,  purchased  other  property,  then  the  beneficiaries 
cannot  elect  to  take  the  whole  of  the  mixed  fund 
or  the  entire  property  so  purchased.  If,  however, 
the  mixed  fund  can  be  traced  (into  whatever  form 
it  may  have  been  converted),  the  beneficiaries  will  be 
entitled  to  a  first  charge   on  it  (6). 


stock  bought 
with  trust 
money. 


Money  pro- 
duced by 
trust  chattels. 


Parageaph  (1). 

Thus,  where  money  is  handed  to  a  broker  for  the  purpose 
of  purchasing  stock,  and  he  invests  it  in  unauthorised  stock, 
and  absconds,  the  stock  which  he  has  purchased  will  belong 
to  the  principal,  and  not  to  the  broker's  trustee  in  bankruptcy. 
For  a  broker  is  a  constructive  trustee  for  his  principal ;  and, 
as  was  said  by  Lord  Ellenboeough,  "the  property  of  a 
principal,  entrusted  by  him  to  his  factor  for  any  special  purpose, 
belongs  to  the  principal,  notwithstanding  any  change  which 
that  property  may  have  undergone  in  form,  so  long  as  such 
property  is  capable  of  being  identified  and  distinguished  from 
all  other  property  "  (c).  Nor  does  a  personal  judgment  against 
the  trustees  to  make  good  the  loss  release  the  lien  of  the 
beneficiaries  on  an  unauthorised  investment  {d). 

So,  if  goods  consigned  to  a  factor  be  sold  by  him  and  reduced 
into  money,  yet  if  the  money  can  be  traced — as  for  instance, 
where  it  has  been  kept  separate  and  apart  from  the  factor's 
own  moneys,  or  kept  in  bags,  or  the  like  (e),  or  has  been  changed 
into  bills  or  notes (_/),  or  into  any  other  form  (g),  or  has  been 
paid  into  the  factor's  account  at  the  bank  (/t) — the  employer, 
and  not  the  creditors  of  the  factor,  will,  upon  his  bankruptcy. 


Gonyers  (1866),  L.  K.  2  Eq.  649  ; 
Lane  v.  Dighton  (1762),  Ambl. 
409;  Scales  v.  Baker  (1859), 
28  Beav.  91  ;  Cook  v.  Addison 
(1869),  L.  E.  7  Eq.  466;  Ernest 
V.  Oroysdill  {lS60),2DeG.F.  &  J. 
175  ;  Ex  parte  Barber,  lie  Anslow 
(1880),  28  W.  K.  522. 

(6)  jBe  HalletCs  Estate,  Knatch- 
bull  V.  Hallett  (1880),  13  Ch.  D. 
696 ;  Be  Oatway,  Hertslet  v. 
Oatway,  [1903]  2  Ch.  356  ; 
Lupton  V.  White  (1808),  15  Ves. 
432;  Pennell  v.  Befell  (1853), 
4  De  G.  M.  &  G.  372  ;  and  see 
also  Be  Pumfrey,  Worcester,  etc., 
Banking  Go.  v.  Blick  (1882),  22 


Ch.  D.  255. 

(c)  Taylor  v.  Plumer  (1815),  3 
Mau.  &  S.  562  ;  Ex  parte  Gooke, 
Be  Strachan  [1876),  4  Ch.  D.  123  ; 
Be  Hallett's  Estate,  Knatchbull  v. 
Hallett  (1880),  13  Ch.  D.  696. 

(d)  Francis  v.  Francis  (1854), 
5  De  G.  M.  &  G.  108. 

(e)  Tooke  v.  Eollingworth 
(1793),  5T.  R.  215. 

(/)  Ex  parte  Dumas  (1754),  2 
Ves.  Sen.  582. 

(g)  Frith  v.  Gartland  (1865), 
2  Hem.  &  M.  417  ;  BiH  v.  Biirt 
(1877),  11  Ch.  D.  773,  n. 

(h)  Be  Hallett's  Estate,  Knatch- 
bull V.  Hallett,  supra. 
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be  entitled  to  the  property  into  which  it  has  been  converted.     Art.  87. 
For  the  creditors  of  a  defaulting  trustee  can  have  no  better 
right  to  the  trust  property  than  the  trustee  himself  (i). 

So,  where  the  trustees  of  a  will  invested  trust  moneys  in  an  saic  by 
unauthorised  purchase  of  land,  and  afterwards  contracted  to  trustees  of 
sell  it  for  a  largely  increased  price,  it  was  held  that  they  were  wrongfully 
acting  properly  in   so   doing,  and  that  the  concurrence    of  a^cquired 

r^        „    .  °  out  of  trust 

one  beneficiary  was  sufficient  to  make  a  good  title  {k).  For,  moneys. 
as  Mr.  Justice  Pearson  put  it  :  "I  see  no  reason  why  the 
trustees  should  not  now  do  what  it  was  all  along  their  duty  to 
do,  and  what  the  court  would  have  ordered  them  to  do.  At 
the  same  time,  I  agree  that  it  would  be  proper  to  take  the 
concurrence  of  one  of  the  cestuis  que  trusts ;  because,  if  all  of 
them  elected  to  take  their  shares  of  the  land  after  it  had  been 
purchased,  they  would  have  been  entitled  to  do  so."  The 
report  states  that  the  learned  judge  said  that  a  good  title 
could  be  made  on  the  purchasers  seeing  that  the  purchase- 
money  was  invested  in  the  names  of  the  trustees  as  trustees ; 
but  no  such  requirement  has  been  suggested  in  subsequent 
cases  (l),  and  it  seems  to  be  quite  inconsistent  with  section  20 
of  the  Trustee  Act,  1893,  and  the  language  of  Cozbns-Haedt,  J. 
in  Power  v.  Banks  (l)  where  he  said,  "  by  means  of  the  sales 
.  .  .  the  2^11'rchasc  money  got  into  the  proper  hands,  Sbzidl  cannot 
see  what  harm  was  done  by  this.  To  affect  the  purchasers 
with  the  consequences  of  any  subsequent  misappropriation 
.  .  .  would  be  unjust  unless  the  sale  itself  was  wrongful." 

On  the  same  principle,  where  the  beneficiaries  or  any  of 
them  are  infants,  the  trustees  can  sell  without  anyone's  consent ; 
because  in  that  case  the  beneficiaries  collectively  are  not  in  a 
position  to  adopt  the  breach  (Z). 

Paragraph  (2). 

The  case  is  comparatively  simple  where  (as  in  the  foregoing  Trust  pro- 
illustrations)  the   trustee   has   spent  or  converted  the   trust  '^^tifo^er^* 
property,  and  nothing  but  the  trust  property.     It  becomes  property  so 
more  difficult,  however,  when  the  trustee  has  mixed  the  trust  unti°aceable 
moneys  with  his  own,  and  either  kept  the  mixed  fund,  or  spent 
it  in  the  purchase  of  other  property.      The  case  then   turns 

{i)  Taylor  y.  Flumer  (1815),  3  frequently   followed    in    judges' 

Mau.  &  S.  562.  chambers. 

(h)  Be   Patten   and  Edmonton  {I)  Be  Jenkins   and  BandaWs 

Union  (1883),  52  L.  J.  Ch.  787.  Contract,  [1903]  2  Ch.  362  ;    and 

Although,    until    recently,    this  see  Power  v.  Banks,  [1901]  2  Ch. 

was  the  only  reported  case  on  487  at  p.  496. 
the   subject,   it   has   been   very 
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The    Consequences  of  a  Breach  op  Tbust, 


Art.  87. 


Trust  pro- 
perty mixed 
with  other 
property 
which  can  be 
traced. 


entirely  upon  the  question  whether  the  mixed  fund,  so  formed, 
can  be  identified ;  or,  if  it  has  been  spent,  whether  it  can  be 
traced  into  the  property  which  has  been  purchased  with  it. 
If  it  has  become  so  mixed  up  with  the  trustee's  private  property 
as  to  render  it  impossible  to  trace  it  (for  instance,  where  it  has 
been  converted  into  money,  which  has  been  put  into  cir- 
culation (w(),  or  has  otherwise  become  indistinguishable),  then, 
as  the  actual  property  is  gone,  and  that  which  stands  in  its  place 
cannot  be  identified,  the  beneficiary  can  only  proceed  against 
the  trustee  personally  for  the  breach  of  trust,  or,  if  the  latter 
be  bankrupt,  can  only  prove  as  a  creditor  (n).  For  the  right 
of  the  beneficiary  is  only  to  have  the  actual  trust  property  or 
that  which  stands  in  its  place,  or  to  have  a  charge  on  it. 

But  where  the  mixed  fund  can  be  traced  (as,  for  instance,  where 
the  trustee  has  paid  in  the  trust  fund  to  his  general  banking 
account  (o)),  the  beneficiaries  will  have  a  charge,  or  lien,  upon 
the  whole  mixed  fund.  In  the  case  of  Re  Hallett's  Estate, 
Knatchhidl  v.  Hallett  (o),  the  late  Sir  George  Jessbl,  M.E., 
elaborately  reviewed  all  the  authorities  touching  on  this 
question.  His  lordship  said :  "  Supposing  the  trust  money 
was  1,000  sovereigns,  and  the  trustee  put  them  into  a  bag,  and 
by  mistake,  or  accident,  or  otherwise,  dropped  a  sovereign  of 
his  own  into  the  bag  ?  I  do  not  like  to  call  it  a  charge  of 
1,000  sovereigns  on  the  1,001  sovereigns,  but  that  is  the  effect 
of  it.  I  have  no  doubt  of  it.  It  would  make  no  difference  if, 
instead  of  one  sovereign,  it  was  another  1,000  sovereigns.  But 
if,  instead  of  putting  it  into  his  bag,  or  after  putting  it  into  his 
bag,  he  carries  the  bag  to  his  bankers,  what  then  ?  According 
to  law,  the  bankers  are  his  debtors  for  the  total  amount; 
but  if  you  lend  the  trust  money  to  a  third  person  you  can  follow 
it.  If  in  the  case  supposed  the  trustee  had  lent  the  i61,000 
to  a  man  without  security,  you  could  follow  the  debt  and  take 
it  from  the  debtor.  ...  If  instead  of  lending  the  whole  amount 
in  one  sum  simply,  he  had  added  a  sovereign,  or  had  added 
£500  of  his  own  to  the  £1,000,  the  only  difference  is  this,  that 
instead  of  taking  the  debt,  the  cestuis  que  trusts  would  have  a 
charge  for  the  amount  of  the  trust  money  on  the  debt." 


(m)  Miller  v.  Race  (1758),  1 
Burr.  452. 

(n)  Ex  parte  Dumas  (1754),  2 
Ves.  Sen.  582 ;  Scott  v.  Surman 
(1743),  WiUes,  404;  Be  HalleU 
&  Co.,  Ex  parte  Blane,  [1894] 
2  Q.  B.  237. 

(o)  Be  Hallett's  Estate,  Knatch- 
hull  V.  Hallett  (1880),  13  Ch.  D. 


696,  overniling  the  decision  of 
Fry,  J.,  in  Ex  parte  Bale  &  Go., 
Be  West  of  England,  etc..  Bank 
(1879),  11  Ch.  D.  772.  But  cf. 
and  dist.  Be  Hallett  &  Co.,  Ex 
parte  Blame,  supra,  and  Be  Ulster 
Land,  etc.,  Co.,  Ex  parte Fitssimon 
(1889),  25  L.  R.  Jr.  24. 
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Again,  a  trustee  paid  trust  money  into  his  current  account,  Art.  87. 
and,  out  of  money  drawn  upon  that  account,  purchased  an 
investment  in  his  own  name,  but  subsequently  applied  the 
balance  to  his  own  purposes.  It  was  held  that  his  repre- 
sentatives were  not  entitled  to  maintain  that  the  investment 
was  purchased  out  of  the  trustee's  own  money,  and  that  what 
he  had  subsequently  spent  was  the  trust  money  (jj). 

A  judgment  creditor  of  a  stockbroker  obtained  a  garnishee 
order  on  a  balance  at  a  bank  standing  to  the  credit  of  the 
broker.  All  moneys  in  the  bank  to  the  broker's  credit  were, 
in  fact,  moneys  received  for  clients.  Since  money  of  a  client 
had  been  paid  in,  drawings  out  in  excess  of  the  then  balance 
had  been  made.  And  so  in  the  case  of  another  client. 
Except  those  two,  there  was  no  client  who  claimed  any  part 
of  the  fund  : — Held,  on  appeal,  that  as  no  part  of  the  moneys 
in  the  bank  was  the  debtor's  own,  the  judgment  creditor  had 
no  right  against  the  balance  {q).  Where,  however,  a  trustee  has 
overdrawn  his  banking  account,  his  bankers  have  a  first  and 
paramount  lien  on  all  moneys  paid  in  if  they  have  no  notice  that 
they  are  trust  moneys  (?•) ;  for  where  the  equities  are  equal  the 
law  prevails,  and,  in  the  case  supposed,  the  bankers  have  in 
point  of  law  received  the  money  in  payment  of  their  debt. 

Again,  trustees  had  power,  with  the  consent  of  the  tenant  for 
life,  to  sell  the  trust  property,  and  they  were  directed  to  invest 
the  purchase-money  in  the  purchase  of  other  real  estate,  to  be 
settled  on  the  like  trusts.  The  trust  property  was  sold  under 
this  power  for  £8,440,  and  the  tenant  for  life  was  allowed 
(wrongly)  to  keep  the  purchase-money.  About  the  same  time 
he  puirchased  another  estate  for  £17,400,  of  which  sum  £8,124 
was  part  of  the  above-mentioned  trust  money.  This  estate  was 
conveyed  to  him  in  fee  simple.  The  tenant  for  life  ultimately 
became  bankrupt,  and  it  was  held  that,  as  against  his  assignees 
in  bankruptcy,  the  original  trustees  of  the  settlement  had  a 
lien  on  the  estate  which  he  had  purchased,  to  the  extent  of 
the  moneys  invested  in  its  purchase  (s). 

(jj)  Be     Oatway,     Hertslet    v.  v.  Smith  was  distinguished. 
Oatway,     [1903]      2     Ch.      356,  (r)  Thomson      v.       ClydesdaU 

treating  Brown  v.  Adams  (1869),  Bank,  [1893]  A.  C.  282  ;   and  see 

L.  R.  4  Ch.  764,  as  overruled  ;  also   the   stiU  stranger   case   of 

and     to     same    effect,  Jopp  v.  Coleman  v.  Buclcs  and  Oxon  Union 

Johnston's  Trustees,  [1904]  6  P.  -Ba«.7i;,  [1897]  2  Ch.  243,  where  the 

(Ct.  of  Sess.  Cases)  1028.  bank  seems  to  have  had  notice 

(q)  Hancock  v.   Smith    (1889),  that  the  fund  was  affected  with 

41  Ch.  D.  456.     And  see  Mutton  a  trust  of  some  kind. 
V.  Peate,  [1900]  2  Ch.  79.     But  (s)  Price  v.  Blakemore  (1843), 

cf.  BeStenning,  iVoodY.Stenning,  6    Beav.     507;      and    see    also 

[1895]  2  Ch.  433,  where  Hancock  Hopper  v.  Conyers  (1866),  L.  R. 
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Art.  87. 

No  lien  unless 
it  can  be 
shown  that 
trust  fund 
forms  part  of 
a  specific 
fund  or 
property. 


However,  wherever  the  trustee  has  mixed  the  trust  fund 
with  his  own  moneys,  then,  before  a  charge  or  lien  can  be 
substantiated,  it  must  be  shown  that  the  trust  fund  in  fact 
forms  part  of  the  fund  or  property  on  which  the  Hen  is 
claimed.  Where,  therefore,  it  appeared  that  the  actual  bank 
notes,  of  which  the  trust  fund  consisted,  had  not  been  paid 
by  the  trustee  into  his  banking  account,  it  was  held  that 
the  cestuis  que  trusts  had  no  lien  on  the  balance  lying  at  the 
trustee's  banker's,  because  the  trust  fund  could  not  be  traced 
to  the  bank  (t).  Of  course,  if  the  trust  fund  could  have  been 
proved  to  have  been  paid  into  the  trustee's  account,  then, 
notwithstanding  that  he  might  subsequently  have  drawn  out 
and  paid  in  moneys,  the  lien  would  have  been  upheld. 


Art.  88. — Any  of  the  Trustees  or  Beneficiaries  may  apply 
to  the  Court  by  Interlocutory  Motion  to  safeguard 
the  Trust  Property  if  endangered. 

(1)  Where  the  court  is  satisfied  that  trust  property 
is  in  danger — 

(a)  by  reason  of  the  active  (u)  or  passive  (x)  mis- 

conduct of  the  trustees ;   or 

(b)  by  reason  of  the  trustees  residing  out  of   the 

jurisdiction  of  the  court  (y) ; 
an  injunction  will  be  granted  on  interlocutory  motion 
at  the  instance  of  any  person  v^^ith  an  existing  vested 
or   contingent   interest  (^),    or     even    of    one  of  the 


2  Eq.  649  ;  Middleton  v.  PollocJc 
(1876),  4  Ch.  D.  49;  and  Cooh 
V.  Addison  (1869),  L.  K.  7  Eq. 
466. 

(i)  Ex  parte  Hardoastle  (1881), 
29  W.  R.  615.  If  it  cannot  be 
traced,  yet  if  the  trustee  has 
repaid  the  amount  to  the  trust, 
it  wiU.  not  be  a  fraudulent  pre- 
ference although  he  may  forth- 
with become  bankrupt :  Sharp 
V.  Jackson,  [1899]  A.  C.  419. 

(it)  Earl  Talbot  v.  Hope-Scott 
(1858),  4  Kay  &  J.  139;  Middle- 
ton  V.  Dodswell  (1806),  13  Ves. 
266  ;  Dance  V.  Ooldingham  (1873), 
L.  R.  8  Ch.  902. 

(x)  Foley    v.    Burnell    (1783), 


1  Bro.   C.   C.   274;    Fletcher  v. 
Fletcher  (1844),  4  Hare,  67. 

{y)  Noad  v.  Backhouse  (1843), 

2  Y.  &  CoU.  C.  C.  529. 

(«)  Scott  V.  Becher  (1817),  4 
Pr.  346 ;  but  see  as  to  contin- 
gent cestuis  que  trusts,  Davis 
V.  Angel  (1862),  10  W.  R. 
722;  Clowes  v.  Hilliard  (1876), 
4  Ch.  D.  413  ;  Be  Parsons, 
Stockley  v.  Parsons  (1890),  45 
Ch.  D.  51  ;  and  Molyneux  v. 
Fletcher,  [1898]  1  Q.  B.  648. 
Where  the  trustee  has  also 
become  sole  personal  representa- 
tive of  a  beneficiary,  a  legatee 
under  the  latter's  will  may  sue 
the  trustee  for  breach  of  trust 
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trustees  in  default  («),  either  compelling  the  trustees  to     Art.  88. 
do  their  duty  [h),  or  restraining  them  from  interfering        ~~ 
with  the  trust  property  (c),  as  the  case  may  require ; 
and,  if  expedient,  a  receiver  will  be  appointed  (i). 

(2)  Where  a  trustee  has  admitted  that  he  has  trust 
moneys  in  his  hands,  and  the  court  considers  the 
trust  property  is  endangered,  an  order  on  interlocutory 
motion  may  be  made  for  payment  of  the  amount  into 
court ;  but  there  must  be  an  admission  direct  or 
implied,  written  or  verbal,  and  no  dispute  as  to  the 
defendant's  liability,  as  the  court  cannot  try  the 
question  on  motion  (e). 

Paeageaph  (1). 

The  loss  of  a  portion  of  the  trust  property  affords  prinut  Loss  of  a 

facie    ground    for    appointing    a    receiver    on   interlocutory  the'trust 

motion  (/) ;  and  so  is  reasonable  anticipation  of  a  loss.  property. 

Thus,  if  a  person  commits  some  trespass  upon  lands  in  the  Right  to 

possession  of  the  trustee,  and  the  latter  refuses  to  sue  him,  the  ortrastee 

court  will  oblige  him  to  lend  his  name  for  that  purpose,  on  in  action  at 

receiving  a  proper  indemnity  from  the  beneficiaries  {g).  ^^' 

And  so,  if  a  tenant  for  life  (who  is  a  constructive  trustee  for  Trustee  will 

this  purpose)  refuses  to  renew  leaseholds,  the  court  will  compel  renew?ease*s° 
him  to  do  so,  and  a  receiver  of  the  income  of  the  trust  pro- 
perty will  be  appointed  to  collect  a  sufficient  sum  to  pay  the 
renewal  fine  (h). 

In  Earl  Talbot  v.  Hope-Scott  (i),  lands  were  vested  in  trustees  Where  same 

by  Act  of  Parliament,  upon  trust  for  sale,  and,  subject  thereto,  tSs  unde™^' 

upon  trusts  inalienably  annexing  the  rents  to  the  earldom  of  conflicting 

settlements. 

{Sandford   v.    Jodrell    (1854),    2  35    Ch.    D.     180;     Be    Beeny, 

Sm.  &  Giff.  176).  Ffrench  v.  Sproston,  [1894]  1  Ch. 

(a)  Baynardv.  Woolley  {1855),  499;     Neville    v.     Matthewman, 

20  Beav.  583.  [1894]   3  Ch.   345  ;    Be  Benson, 

(6)  See  note  {x),  supra.  Mletson  v.  Fillers,  [1899]  1  Ch. 

(e)  See  note  (m),  supra.  39. 

{d)  See  cases  in  note  (m),  and  (/)  Evans  v.  Coventry  (1854), 

Bennett  v.  Oolley  (1832),  5  Sim.  5  De  G.  M.  &  G.  911. 

182.  ig)  Foley  v.    Burnell    (1783), 

(e)  London  Syndicate  v.   Lord  1  Bro.  C.  C.  274. 

(1878),     8    Ch.    D.    at    p.    90;  (h)  Bennett   v.  Oolley,    supra. 

Freeman  v.  Cox  (1878),  8  Ch.  D.  and  Trustee  Act,  1893  (56  &  57 

148  ;   Hampden  v.  Wallis  (1884),  Vict.  c.  53),  s.  19. 

27  Ch.  D.  251  ;   Dunn  v.  Camp-  {i)  (1858)  4  Kay  &  J.  139;  and 

hell  (1879),   27   Ch.  D.   254,  n.  ;  see    to    same    efiect    Price    v, 

Porrett  v.  White  (1885),  31  Ch.  D.  Loaden  (1856),  21  Beav.  508, 
52;    WanUyn  v.  Wilson  (1887), 
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Art.   88. 


Beneficiaries 
may  get  a 
receiver 
appointed 
where  pro- 
perty in 
danger. 

Where 
trustees 
not  acting 
jointlj'. 


Injunction 
granted  to 
restrain  im- 
proper sale. 


Payment 
ordered  into 
court  on 
motion. 


Shrewsbury.  The  Earl  of  Shrewsbury  attempted  to  disentail 
(which  of  course  he  could  not  do  effectually),  and  demised  the 
lands  to  the  same  trustees,  upon  trust  for  a  particular  claimant 
of  the  title.  The  trustees  accepted  this  trust,  and  claimed  to 
receive  the  rents  in  that  character,  pending  proceedings  by  the 
plaintiff  to  establish  his  claim  to  the  earldom.  A  receiver  of 
the  rents  was,  however,  appointed  on  his  application,  upon  the 
ground  that  the  trusts  of  the  will  were  in  conflict  with  the 
prior  trusts  upon  which  they  held  the  estate. 

The  court  will  appoint  a  receiver  and  grant  an  injunc- 
tion where,  from  the  character  or  condition  of  the  trustee, 
he  is  not  a  fit  person  to  have  the  control  of  the  trust  property  ; 
as,  for  instance,  where  he  is  insolvent  (j),  or  about  to  become 
bankrupt  (k),  or  is  a  person  of  dissolute  habits,  or  dishonest  {I). 

So  where,  there  being  some  disagreement  between  three 
trustees,  the  majority  acted  alone  and  took  securities  in  their 
own  names,  omitting  the  name  of  the  dissentient  trustee,  it  was 
held  that  the  plaintiff  (a  beneficiary)  was  entitled  to  a  receiver  (m). 

Again,  the  court  will  grant  an  injunction  to  restrain  a  sale 
by  trustees  at  an  undervalue  (;(),  (although  this  was  at  one 
time  doubted  (o) ). 

Paragraph  (2). 

It  is  obviously  a  severe  measure  to  order  a  trustee  to  pay 
money  into  court  pending  the  trial  of  an  action.  It  will, 
therefore,  only  be  done  where  the  trustee  has  admitted  that 
he  has  the  money  in  his  hands,  or  possibly  where  he  has 
admitted  that  he  has  had  it  and  has  either  misappropriated 
it  or  not  accounted  for  it{p),  or  not  invested  it(g'),  or  has 
invested  or  paid  it  away  improperly  (r),  and  it  is  clear  that 
he  has  no  real  defence  (s). 


{j)  Mansfield  v.  81iaw  (1818), 
3  Madd.  100  ;  Gladdon  v.  Stone- 
man  (1808),  1  Madd.  143,  n., 
followed  in  Bowen  v.  PMlUps, 
[1897]  1  Ch.  174. 

(fc)  Be  H.'s  Estate,  E.  v.  E. 
(1875),  ICh.  D.  276. 

{I)  See  Everett  v.  Frythergch 
(1841),  12  Sim.  363. 

(m)  Swale  v.  Swale  (1856),  22 
Beav.  584. 

(re)  Anon.  (1821),  6  Madd.  10  ; 
and  see  Webb  v.  Earl  of  STiaftes- 
6ot«(1802),  7  Ves.  480  ;  MilUgan 
V.  Mitchell  (1833),  I  Myl.  &  K. 
446;  Damoe  v.  Goldingham  (1873), 
L.*R.  8  Ch.l902. 

(o)  Pechel   v.    Fowler    (1795), 


2  Anst.  549. 

(p)  Freeman  v.  Cox  (1878), 
8  Ch.  D.  148. 

{q)  Wiglesworth  v.  Wiglesworth 
(1852),  16  Beav.  269. 

(r)  Bourne  v.  Mole  (1845), 
8  Beav.  177 ;  Be  WUteley, 
WUteley  v.  Learoyd  (1886),  33 
Ch.  D.  347,  H.  L.  (sub  mom. 
Learoyd  v.  WUteley)  [1887),  12 
App.  Cas.  727  ;  Scott  r.  Becker 
(1817),  4  Pr.  346;  Meyer  v. 
Montriou  (1841),  4  Beav.  343; 
but  cf.  Orompton  and  Evans' 
Union  Bank  v.  Burton,  [1895] 
2  Ch.  711. 

(s)  Neville  v.  Matthewman, 
[1894]  3  Ch.  345,  per  Lindlbt, 
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The  court  does  not  now,  however,  favour  these  interlocu-     Art.  88. 

tory  applications   so  readily  as  it  once  did  ;  and  the  Court         

of  Appeal  laid  it  down  in  Neville  v.  Mattliewman{t)  that  noTongtr 
"  unless  care  is  taken  in  making  such  orders  a  very  dangerous  favoured. 
precedent  may  be  established.  Such  orders  may  easily  become 
very  oppressive.  Under  the  old  practice  of  the  Court  of 
Chancery  such  orders  could  only  have  been  made  upon  an 
admission  contained  in  the  defendant's  answer.  We  all  know 
with  what  care  answers  were  framed ;  and  if  by  his  answer 
the  defendant  admitted  that  he  had  in  his  hands  money 
belonging  to  the  plaintiff,  there  could  be  no  danger  in  ordering 
him  to  pay  it  into  court."  Lord  Justice  Davby  added  that 
an  extension  of  the  doctrine  was  made  by  Jessbl,  M.R.,  in 
Freeman  v.  Cox  (u),  and  that  he  (the  Lord  Justice)  was  not 
disposed  to  carry  the  practice  any  further.  In  his  opinion 
such  orders  ought  to  be  made  only  when  it  is  made  out  to  the 
satisfaction  of  the  court  that  the  defendant  has  the  sum 
claimed  in  his  hands  and  that  he  has  no  real  defence.  In  Re 
Benson,  Elletson  v.  Fillers  (x),  however,  North,  J.,  ordered 
payment  into  court,  although  the  trustee  deposed  that  he  had 
spent  it. 


Art.    89. — Fraudulent  Breach  of  Trust  is  a  Crime. 

A  trustee  w^ho  fraudulently  appropriates  or  disposes 
of  the  trust  property  in  any  manner  inconsistent  with 
the  trust,  is  guilty  of  a  misdemeanour,  and  is  liable  to 
a  maximum  punishment  of  seven  years'  penal  servi- 
tude. No  criminal  proceedings  can,  hov^^ever,  be 
instituted  without  the  sanction  of  the  Attorney-  or 
Solicitor-General,  or  (if  civil  proceedings  have  been 
commenced)  of  the  judge  of  the  court  wherein  they 
have  been  commenced  (^).  The  fact  that  a  breach 
of  trust  is  a  crime  does  not  affect  the  validity  of  any 
civil  proceeding,  nor  any  agreement  for  restoration  of 
the  trust  property  {z). 

L.J.,  p.  353.  The  subsequent  case  [1895]  2  Ch.  711. 

of  IfuUer  V.  Holland,  [1894]  3  Ch.  it)  See  last  note. 

408,  was  an  application  by  origi-  (w)  (1878)  8  Ch.  D.  148. 

nating  summons  under  Ord.  55,  (x)  [1899]  1  Ch.  39. 

r.    3.      See    also   Orompton  and  (y)  24  &  25  Vict.  c.  96,  s.  80. 

Evans'    Union  Bank  v.  Burton,  (a)  Ih.,  s.  86. 
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94. — Trustees  generally  entitled  to  Contribution  inter  se, 
but  may  be    entitled    to    be    indemnified   by   co- 
TRUSTEE OR  Beneficiary  who  instigated  Breach      .    500 


Art.  90. — General  Vvotectioii  ichere  they  have  acted 
Beasonahly  and  Honesthj. 

If  it  appears  to  the  court  that  a  trustee  (a)  is  or  may 
be  personally  liable  for  any  breach  of  trust,  but, 

(a)  has  acted  honestly  ; 

(b)  has  acted  reasonably  ; 

(c)  and  ought  fairly  to  be  excused  for  the  breach  or 

for  omitting  to  obtain  the  directions  of  the 
court  in  the  matter  in  which  he  committed 
such  breach, 
then  the  court  may  relieve  him,  either  wholly  or 
partly,  from  personal  liability  for  the  same  {h).  The 
onus  of  proving  honesty  and  reasonableness  is  cast  upon 
the  trustee  {c),  and  is  a  question  of  fact  depending  on 
the  circumstances  of  each  case,  no  general  principle  or 
rule  being  possible  (d). 

(a)  JudioialTrustees  Act,  1896  may  be  given  without  the  Act 
(59  &  60  Vict.  c.  35),  s.  3.  It  being  pleaded:  Singlehurst  v. 
includes  a  judicial  trustee.  Tapseott  Steamship    Co.,    [1899] 

(b)  lb.  ;      and     see     National  W.  N.  133. 

Trustees    Co.    of  Australasia  v.  (c)  Be  Stuart,  Smith  v.  Stuart, 

General  Finance  Co.  of  Austral-  [1897]  2  Ch.  583. 

asia,    [1905]    A.    C.     373.      The  (d)  Be      Turner,      Barker     v. 

Act  is  retrospective.     The  relief  Ivimey,   [1897]   1   Ch.   536  ;    Be 
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The  Consequences  op  a  Breach  of  Trust. 


Art.  90. 

Act  requires 
reasonable- 
ness as  well 
as  honesty. 


Examples  of 
unreasonable 
conduct. 


This  is  a  statutory  rule  introduced  for  the  first  time  in  the 
Judicial  Trustees  Act,  1896  (59  &  60  Vict.  c.  35).  It  is  not 
confined  to  judicial  trustees,  but  is  equally  applicable  to  all 
trustees  and  is  retrospective  (e).  It  will  be  perceived  that  all 
three  circumstances  must  co-exist  to  entitle  a  trustee  to  the 
benefit  of  the  section,  viz.,  he  must  have  acted  (1)  honestly, 
and  (2)  reasonably  (honest  folly  is  not  excused  (/)),  and 
(3)  ought  reasonably  to  be  excused,  etc.  (g). 

Thus,  where  the  breach  of  trust  consists  in  investing  the 
trust  funds  upon  insufficient  mortgage  security,  prima,  facie 
the  requirements  of  s.  8  of  the  Trustee  Act,  1893  (56  &  67 
Vict.  c.  53),  as  to  the  employment  of  an  independent  surveyor 
constitute  a  standard  by  which  the  reasonable  conduct  is  to  be 
judged  ;  although  non-compliance  with  those  requirements  is 
not  necessarily  a  fatal  obstacle  to  an  application  for  relief.  It 
is  also  a  matter  of  consideration  whether  the  trustee  would 
have  acted  in  the  same  way  if  he  had  been  lending  money  of 
his  own.  Where,  therefore,  the  trustee  acted  on  the  valuation 
of  a  valuer  employed  by  the  solicitor  ivlio  acted  fur  the  mort- 
gagors also,  and  the  valuation  in  one  case  merely  stated  the 
amount  for  which  the  property  was  a  good  security,  without 
stating  the  value  of  the  property  itself,  and  in  another, 
although  the  value  was  stated,  the  sum  advanced  exceeded 
two-thirds  of  that  value,  it  was  held  that  no  relief  could  be 
given  to  the  trustee  (h). 

So,  again,  where  the  trustee  invested  the  trust  fund  on  the 
security  of  a  second  mortgage  he  was  not  excused  under  this 
section  (i). 

So  it  has  been  held  that  a  trustee  does  not  act  reasonably 
(however  honest  he  may  have  been)  in  allowing  his  co-trustee 
to  receive  trust  money  without  inquiry  as  to  its  application  (k) ; 
or  in  allowing  his  co-trustee  to  act  without  check  or  inquiry  (i), 
even  where  he  is  a  solicitor  who  transacts  the  trust  business  (m). 


Barker,  JRavenshaw  v.  Barker, 
(1898),  77  L.  T.  712  ;  Be  Stuart, 
Smith  V.  StuaH,  [1897]  2  Ch.  583. 

(e)  See  s.  3  of  the  Act. 

(/)  Be  Turner,  Barker  v. 
Ivimey,  [1897]  1  Ch.  536;  Be 
Barker,  Bavenshaw  v.  Barker 
(1898),  77  L.  T.  712  ;  Be  StuaH, 
Smith  V.  Stuart,  [1897]  2  Ch. 
583. 

(g)  National  Trustees  Co.  of 
Australasia  v.  General  Finance 
Oo.  of  Australasia,  [1905]  A.  C. 
373. 


{h)  Be  Stuart,  Smith  v.  Stuart, 
supra. 

(i)  Chapman  v.  Browne, 
[1902]  1  Ch.  785. 

(k)  Wynne  v.  Tempest  (1897), 
13  T.  L.  E.  360. 

(1)  Be  Second  East  Dulwich, 
etc..  Building  Society  (1899),  68 
L.  J.  Ch.  196. 

(m)  Be  Turner,  Barker  v. 
Ivimey,  supra ;  Williams  v. 
Byron  (1901),  18  T.  L.  R. 
172. 
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However,  the  above  cases,  and  those  which  follow,  must  only     Art.  90. 

be  taken  as  examples  of  the  general  trend  of  judicial  opinion;         

for,  in  the  words  of  Bykne,  J.,  it  is  "  impossible  to  lay  down 
any  general  rules  or  principles  to  be  acted  on  in  carrying  out 
the  provisions  of  the  section,  and  each  case  must  depend  upon 
its  own  circumstances  "  («). 

On  the  other  hand,  a  mistake  of  law  in  consequence  of  which  Examples  of 
leaseholds  were  sold,  although  there  was  no  power  of  sale,  has  gg^^^"^^^^ 
been  held  to  be  reasonable  and  excusable  (o) ;  and  so  has  the 
payment  by  executors  to  their  solicitor  of  money  for  the 
specific  purpose  of  paying  debts  and  administration  expenses, 
which  the  solicitor  misappropriated  (p).  Wilful  default  in  not 
suing  a  debtor  to  the  estate  has  been  excused,  where  the  trustee 
had  reasonable  grounds  for  believing  that  proceedings  would 
have  been  ineffectual  (g) ;  and  also  where  the  debt  was  small, 
and  he  reasonably  believed  that  the  debtor  was  a  man  of  good 
credit,  and  that,  having  regard  to  the  testator's  will,  he  was 
not  bound  to  take  proceedings  (r). 

So  where  a  testator  left  an  estate  of  £22,000,  and  it 
appeared  that  his  debts  only  amounted  to  £100  or  so,  it  was 
held  that  the  executor  acted  reasonably  in  paying  the  widow 
an  immediate  legacy  of  £300,  and  in  permitting  her  (under 
the  trusts  of  the  will)  to  receive  so  much  of  the  income  of  the 
estate  as  was  necessary  for  the  maintenance  of  herself  and 
family,  before  advertising  for  claims,  although  it  subsequently 
turned  out  that  there  was  a  large  claim  for  fraudulent  misappro- 
priation of  rents  received  and  not  accounted  for  by  the  testator, 
which  caused  his  estate  to  be  insolvent  (s).  But  the  executor 
was  not  excused  for  allowing  the  widow  to  take  the  income 
after  the  claimant  had  issued  his  writ ;  and,  apparently,  the 
learned  judge  (Eombk,  J.)  felt  considerable  doubts  as  to  whether 
he  ought  to  have  excused  payment  of  income  after  the  executor 
had  notice  of  the  claim. 

Again,  where  a  testator  authorised  his  trustees  to  employ 
agents  to  act  for  them  under  his  will  and  declared  that  they 
should  be  indemnified  for  the  acts  and  omissions  of  such  agents, 
it  was  held  that,  even  if  such  words  did  not  authorise  them 
to  pay  money  to  their  solicitor  for  the  discharge  of  death  duties 

{n)  PerBYB.N:E,J.,S,e  Turner,  Clifford  v.  Quitter,  [1900]  2  Ch. 

Barker  v.Ivimey,  [1897]  1  Ch.  536,  707. 

a,nd.per'RoM:ER,J.,BeKay,Mosley  (g)  Be     Roberts,     Knight     v. 

V.  Kay,  [1897]  2  Ch.  at  p.  524.  BoheHs  (1897),  76  L.  T.  479. 

(o)  Perrins  v.  Bellamy,  [1898]  (r)  Be      Orindey,     Clews     v. 

2  Ch.  521  (afarmed  [1899]   1  Ch.  Grindey,  [1898]  2  Ch.  593. 

797).  (s)  Be  Kay,  Mosley   v.    Kay, 

(p)  Be  Lord  De    Clifford,    Be  [1897]  2  Ch.  618. 

n2 
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The  Consequences  op  a  Beeach  of  Teust. 


Art.  90. 


Honesty  and 
reasonable- 
ness do  not 
always  suffice 
1£  court 
thinks  the 
trustees 
nevertheless 
ought  not  to 
be  excused. 


(which  was  doubtful),  yet  their  conduct  was  honest  and  reason- 
able, and  that  they  ought  to  be  excused  (t). 

It  must  not  be  assumed,  however,  that  where  a  trustee  has 
acted  both  honestly  and  reasonably  he  ought  to  be  excused 
as  a  matter  of  course.  Unless  honesty  and  reasonableness  are 
proved,  "  the  court  cannot  help  the  trustees ;  but  if  both  are 
made  out,  there  is  then  a  case /or  the  covrt  to  consider  whether 
the  trustee  ought  fairly  to  be  excused  for  the  breach,  looking  at 
all  the  circumstances  "  (»).  Therefore  where  the  trustee  is 
a  joint  stock  company  formed  for  the  purpose  of  accepting 
trusteeships  as  a  commercial  undertaking  and  charging  a  com- 
mission, their  position  is  widely  different  from  that  of  a 
private  gratuitous  trustee ;  and  if  they  are  misled  by  their 
solicitor's  advice  they  must,  like  other  persons,  be  responsible 
for  the  negligence  of  their  agents.  And,  again,  even  perhaps 
in  the  case  of  a  private  person  who  has  honestly  and  reason- 
ably acted  on  the  ill-advice  of  his  solicitor,  yet  if  he  abstains 
from  recovering  the  loss  from  the  solicitor  (where  the  latter  is 
responsible  for  negligence),  the  court  will  not  excuse  him  («). 


Aet.  91. — -Statute  of  Limitations. 

(1)  "  In  any  action  or  other  proceeding  against  a 
trustee  (x),  or  any  person  claiming  through  him  (?/), 
except  vi^here  the  claim  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  the  trustee  v?as  party 
or  privy,  or  is  to  recover  trust  property  or  the  proceeds 
thereof  still  retained  by  the  trustee,  or  previously 
received  by  the  trustee  and  converted  to  his  use,  the 
following  provisions  shall  apply  : — 

(a)  "All   rights   and    privileges   conferred   by   any 

L.  T.  188). 

(y)  This  does  not  apply  to 
an  action  against  beneficiaries  by 
third  parties  on  the  gi-ound  that 
they  claim  through  a  trustee 
(Leahy  v.  Be  Moleyns,  [1896] 
1  Ir.  B.  206).  As  to  concealed 
fraud,  see  Re  McCallum, 
McOallwm  v.  McCallum,  [1901] 
1  Ch.  143,  and  of  trustees'  agent, 
Thome  y.  Heard,  [1895]  A.  C. 
495  ;  Be  Fountaine,  Fowntaine 
V.  Lord  Amherst,  [1909]  2  Ch. 
382. 


(t)  Be  Mackay,  Oriessemam-r  v. 
Oarr,  [1911]  1  Ch.  300. 

(u)  National  Trustees  Co.  of 
Australasia  v.  General  Finance 
Co.  of  Australasia,  [1905]  A.  C. 
373. 

{x)  Does  not  apply  to  a 
trustee  in  bankruptcy  {Be 
Cornish,  Ex  parte  Board  of 
Trade,  [1896]  1  Q.  B.  99),  but 
does  apply  to  a  director  of  a 
company  {Be  Lands  Allotment 
Co.,  [1894]  1  Ch.  616,  and 
Whitwam  v.   Watkvn  (1898),  78 
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statute  of  limitations  shall  be  enjoyed  in  the     Art.  91. 
like  manner  and  to  the  like  extent  as  they 
would  have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claim- 
ing through  him  had  not  been  a  trustee  or 
person  claiming  through  him  : 
(b)  "If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one 
to  which  no   existing   statute   of   limitations 
applies,  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of  and  be 
at  liberty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  or  other  proceeding,  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim 
had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless 
that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate 
use,  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against 
any  beneficiary  unless  and  until  the  interest 
of   such   beneficiary  shall   be   an   interest   in 
possession  (2). 
(2)  "No  beneficiary,  as  against  whom  there  would 
be  a  good  defence  by  virtue  of  this  section,  shall  derive 
any  greater  or  other  benefit  from  a  judgment  or  order 
obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  pro- 
ceeding and  this  section  had  been  pleaded." 

Paeageaph  (1). 

Before  1888,  no  statute  of   limitations  barred  claims  for  state  of  the 

breach  of  trust.     Moreover,  so  far  as  land  and  rents  were  eon-  Trus'jee°Act'^'' 

cerned,  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  I888. 
c.  27),  s.  25,  expressly  negatived  the  Hpplication  of  that  Act 

(»)  As    to    wlien   the    statute  2  Ch.  69,  sed  qucere.     Although 

begins  to  run  in  cases  where  the  this  case  was  subsequently  re- 

plaintifi    has    always    been    in  versed  ([1896]  1  Ch.  199),  it  was 

possession,  but  acquires  a  new  on  another  point, 
title,  see  Ma/ra  v.  Browne,  [1895] 
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Art.  91.  in  the  following  words :  "  Provided  always,  that  when  any  land 
or  rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through 
him,  to  bring  a  suit  against  the  trustee  or  any  person  claiming 
through  him  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued  according  to  the  meaning  of  this  Act,  at  and 
not  before  the  time  at  which  such  land  or  rent  shall  have  been 
conveyed  to  a  purchaser  for  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser 
and  any  person  claiming  through  him."  Then  s.  25  (2)  of  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  expressly  enacted 
that  "  no  claim  of  a  cestui  que  trust  against  his  trustee  for  aui/ 
property  held  on  an  express  trust  or  in  respect  of  any  hreach  of 
such  trust,  shall  be  held  to  be  barred  by  any  Statute  of  Limita- 
tions," which  had  the  effect  of  extending  s.  25  of  the  Eeal 
Property  Limitation  Act  to  trusts  of  personal  estate  (a).  This 
was  slightly  modified  by  the  Eeal  Property  Limitation  Act, 
1874  (87  &  88  Vict.  c.  57),  s.  10,  which  enacted  that  as  from 
the  1st  of  January,  1879,  no  money  or  legacy  charged  on  land 
or  rent  shall  though  secured  by  an  express  trust,  be  recoverable 
except  within  the  time  within  which  it  might  have  been 
recovered  had  there  been  no  express  trust  (fc). 

The  net  result  was'that,  prior  to  the  Trustee  Act,  1888,  a 
trustee  under  an  express  trust  could  not  plead  any  Statute  of 
Limitations.  But  where  the  trust  was  not  express  (the  meaning 
of  which  is  discussed  infra),  he  could  apparently  plead  the 
Statutes  of  Limitation,  either  in  a  court  of  law  or  in  a  court  of 
equity. 
Effect  of  By  s.  8  of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  the 

188?^^  ■*-°*'  first  and  second  sub-sections  of  which  are  set  out  in  the  above 
article,  the  law  was  completely  changed.  The  Act  is  not  a 
model  of  lucid  legislation,  and  no  one  has  yet  solved  the 
mystery  as  to  the  meaning  of  paragraph  (a)  of  sub-s.  (1).  It 
could  not  have  been  aimed  at  claims  for  the  recovery  of 
land  or  other  property,  or  the  proceeds  thereof  retained  by  the 
trustee  personally  (and  excluded  from  the  Act  of  1833  by 
s.  25  of  that  Act)  because  such  claims  are  again  expressly 
excluded.  Nor  could  it  have  been  aimed  at  claims  against 
purchasers  from  the  trustee  with  notice  of  a  breach  of  trust, 
because  such  claims  are  already  provided  for  by  s.  25  of  the 

(a)  Banner  v.  Berridge  (1881),  [1892]  2  Ch.  491  ;  Williams  v. 
18Ch.  D.  atp.  262.  Williams,    [1900]     1    Ch.     152; 

(b)  See  Be  Davis,  Evans  v.  Fearnside  v.  Flint  (1883),  22 
Moore,  [1891]  3  Ch.  119;  Be  Ch.  D.  579;  Hughes  v.  Cole 
Barker,     Buxton     v.     Campbell,  (1884),  27  Ch.  D.  231. 
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Act  of  1833.     Nor,  it  is  conceived,  could  it  have  been  intended     Art.  91. 

to  apply  to  actions  for  what  may  be  called  negligent  breaches 

of  trust,  or  breaches  arising  from  mistake  or  the  like,  because 

such  actions  are  for  equitable  vrongs  sui  generis  neither  arising 

out  of  tort  or  contract,  and  not  falling  within  the  provisions  of 

any  pre-existing  Statute  of  Limitations  (c) ;  indeed,  such  claims 

are  obviously  intended  to  be  provided  for  by  paragraph  (b).  The 

conundrum  proved  too  tough  for  Sir  Edward  Fry  (d),  but  the 

Court  of  Appeal  grappled  with  it  in  the  subsequent  case  of 

How  V.  Earl  Winterton  («),  and  expressed  an  opinion  that  there 

might  be  cases  (such  as  a  claim  for  an  account)  where  the  old 

statutes  of  limitation  applied  unless  the  claim  was  against  a 

trustee ;  and  Eigby,  L.J.,  hinted   that  where  the  trust  was 

created  by  deed  executed  by  the  trustee,  there  might  possibly  be 

an  action  on  the  implied  covenant  by  him  to  perform  the  trust, 

which  would  only  be  barred   after   twenty  years.      But  this 

speculation  appears  to  be  quite  inconsistent  with  the  judgment 

of  Lord  St.  Leonards  in  Adey  v.  Arnold  (/),  where  he  pointed 

out  that  the  mere  fact  of  a  trust  being  under  seal  does  not 

create  a  specialty  debt.      "  There  is  an  obligation  to  perform 

certain  trusts,  which  equity  will  enforce,  but  nothing  on  which 

to  ground  an  action  of  covenant.     This  court  will  enforce  a  trust, 

but  only  qua  trust,  and  only  so  far  as  to  make  it  fall  within 

the  rule  which  constitutes  the  claim  under  it  a  simple  contract 

debt." 

But  whatever  may  have  been  in  the  mind  of  the  draftsman  General 
of  the  Act,  it  is  clear  that  the  general  effect  of  the  section  is  ^^^^^  °*  "^® 
that,  except  in  the  three  cases  of  (1)  fraud,  (2)  retention  of  the 
property  by  the  trustee,  and  (3)  conversion  by  the  trustee  to 
his  own  use,  the  trustee  is  as  much  entitled  to  the  protection 
of  the  several  statutes  of  limitation  as  if  actions  or  proceedings 
for  breach  of  trust  were  enumerated  in  them  (g).  And  so  far 
no  other  period  than  six  years  has  been  applied. 

Thus  trustees,  in  breach  of  trust,  carried  on  a  testator's  Faiiiu-e  to 
business  until  the  youngest  child  attained  twenty-one  in  the  ^"^^j^^'^  ^^ 
year  1882,  when  they  sold  everything,  and  divided  the  proceeds  imperatire 
between  all  the  children.     In  1890,  one  of  these  children  com-  direction, 
menced  an  action  seeking  to  make  the  trustees  liable  for  a  loss 
incurred  through  carrying  on  the  business.     It  was  held,  how- 
ever, that  it  was  not  an  action  for  a  legacy  to  which  twelve 

(c)  See  Be  Bowden,  Andrew  v.      432  at  p.  438. 

Cooper  (1890),  45  Ch.  D.  444.  (g)  How    v.    Earl    Winterton, 

(d)  lb.  [1896]  2  Ch.   626  ;    and  see  Be 

(e)  [1896]  2  Ch.  626.  Taylor,  Atkinson  v.  Lord  (1900), 
(/)  (1852)  2  De  G.  M.   &_a  8lt.  T.  812. 

t 
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Art.  91. 


The  whole 
fund  ex- 
pended in 
maintenance. 


Payment  of 
capital  to  life 
tenant. 


Effect  where 
tenant  for 
life  barred, 
but  remain- 
derman not 
barred. 


Payment  of 
income  to  life 
tenant  not 
an  acknow- 
ledgment that 
capital  is 
intact,  nor 
are  accounts 
kept  by  the 
solicitors  to 
the  trust  for 
the  trustees. 


years  was  a  bar  under  37  &  38  Vict.  e.  57,  s.  8,  but  an  action 
for  breach  of  trust  to  which  no  existing  Statute  of  Limitations 
applied  before  1889  ;  and  that,  consequently,  under  the  Act  of 
1888,  s.  8  (1)  (b),  the  lapse  of  six  years  was  a  bar  (h). 

Where  property  was  held  in  trust  for  an  infant  on  attaining 
twenty-one  (which  he  did  in  1880),  and  in  1892  he  sued  the 
trustee  for  an  account,  and  the  trustee  deposed  that  he  had 
(which  was  not  contradicted)  expended  the  entire  fund  in  the 
maintenance  and  education  of  the  infant,  it  was  held  that  the 
Act  of  1888  barred  any  claim  to  an  account  or  other  relief  (i). 

In  one  case  a  testator's  estate  was  divisible  into  fourths.  He 
gave  one-fourth  to  each  of  his  three  executors  absolutely,  and 
directed  them  to  retain  the  remaining  fourth  upon  trust  for 
his  daughter  for  life  with  remainder  in  trust  for  her  children. 
The  executors  paid  the  daughter's  share  to  her  instead  of 
retaining  it.  More  than  six  years  after  her  death  one  of  her 
children  sued  them  for  the  breach  of  trust.  Held  that  the 
trustees  were  originally  liable  as  trustees  and  not  as  executors, 
and  that  therefore  the  claim  was  barred  at  the  end  of  six  years 
from  the  death  of  the  life  tenant  (k). 

The  statute  runs  from  the  breach  as  against  the  beneficiary 
in  possession.  Thus,  where  the  breach  consisted  of  an  invest- 
ment on  insufficient  mortgage  security,  the  tenant  for  life  was 
barred  at  the  expiration  of  six  years  from  the  date  of  the 
mortgage,  although  the  remainderman  (who  was  co-plaintiff) 
was  entitled  to  an  order  on  the  trustees  to  replace  the  loss  (I). 
In  such  cases  when  the  loss  is  replaced  by  the  trustees,  they 
are  entitled  to  receive  the  income  of  it  during  the  life  of  the 
tenant  for  life  (l) ;  but  until  they  have  replaced  the  tchole  loss, 
the  income  has  to  be  accumulated  (j)i). 

The  more  recent  case  of  Re  Fountaine,  Fountaine  v.  Lord 
Amherst  (m)  is  of  a  somewhat  similar  character,  but  it  also 
decided  an  additional  point,  viz,,  whether  the  payment  of  full 
income  to  the  tenant  for  life  is  an  acknowledgment  that  the 
capital  is  intact,  so  as  to  take  the  case  out  of  the  Statutes  of 
Limitation  (all  of  which  negative  the  running  of  the  statute 
where  part  payments  or  acknowledgments  of  the  plaintiff's 
right  have  been  given).  It  was  decided  by  the  Court  of  Appeal 
that  payment  of  income  could  not  possibly  be  construed  as  an 
acknowledgment  as  to  the  capital.    As  Paewell,  L.J.,  put  it. 


{h)  Be  Swain,  Swain  v.  Bringe- 
man,  [1891]  3  Ch.  233. 

(i)  Be  Page,  Jones  v.  Morgan, 
[1893]  1  Ch.  304. 

(fc)  Be     Timmis,     Nixon     v. 


Smith,  [1902]  1  Ch.  176. 

{I)  Be  Somerset,  Somerset  v. 
LordPoulett,  [1894]  1  Ch.  231. 

(m)  Be  Fountaine,  Fountaine  v. 
Lord  Amherst,  [1909]  2  Ch.  383. 
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"  The  defence  is  to  be  treated  as  if  it  were  a  plea  of  the  Statute  Art.  91. 
of  Limitations  pleaded  at  common  law  to  an  action  for  money 
had  and  received.  Take  an  action  at  common  law  by  a 
person  entitled  to  an  annual  sum  for  arrears  of  that  annual 
income.  No  part  payment  on  account  of  any  of  these  annual 
sums  could  possibly  be  read  as  a  promise  to  pay  the  principal, 
because  the  plaintiff  is  not  entitled  to  the  principal.  .  .  .  The 
effect  of  the  argument  would  be  to  deprive  innocent  trustees  (for 
s.  8  only  applies  to  innocent  trustees)  of  the  very  benefit  which 
the  legislature  intended  to  give  them."  By  the  same  case  it 
was  decided  that  accounts  kept  by  the  solicitors  to  the  trustees, 
as  between  them  and  their  clients,  did  not  operate  as  acknow- 
ledgments that  the  capital  falsely  stated  therein  to  be  intact 
was  in  fact  so. 

The  Act  is  applicable  to  a  claim  for  accounts  to  the  extent  AppUciibie 
that  the  plaintiff  cannot  pick  holes  in  the  account  for  more  foAccounts 
than  six  years  before  action  (n).  Thus  where  trustees  had 
for  many  years  paid  an  annuity  without  deducting  income  tax 
(which  they  had  paid  on  the  entire  income  of  the  estate)  it  was 
held  that  they  could  only  be  called  upon  to  recoup  to  the 
persons  entitled  to  the  income  of  the  estate  the  tax  which  the 
annuitant  ought  to  have  borne  for  six  years  before  the 
action  (o). 

Where  a  husband  forcibly  deprived  a  wife  of  a  legacy  given  Defendant 
to  her  for  her  separate  use,  and  retained  it  until  his  death,  it  the^iru°t 
was  held  that  his  executors  could  not  plead  the  statute  in  property 
answer  to  an  action  by  the  wife.     For  the  husband  took  the  the°tatut«t 
property  with  notice  of  the  trust  affecting  it,  and  was,  there- 
fore, in  the  position  of  a  trustee  who  retained  possession  of  the 
trust  property  (p). 

It  will  be  perceived  that  the  Act  has  no  application  where  Fraud  or 
"  the  claim  is  founded  upon  any  fraud  or  fraudulent  breach  of  breach^of' 
trust  to  which  the  trustee  was  party  or  privy."    This,  however,  trust. 
means  fraud  to  which  the  trustee  was  actually  a  party,  and  does 
not  apply  to  the  fraud  of  his  agent  or  solicitor  (q),  unless  he 

(n)  How    V.    Earl    Winterton,  American  Land  and  Timber  Co. 

[1896]  2  Ch.  626.      For  form  of  v.  Watkins,  [1904]  1  Ch.  242,  a 

order,  as  subsequently  amended,  case   of   misappropriation   by   a 

see  S.  C,  as  reported  in  79  L.  T.  fiduciary  agent  entrusted  with 

344,  n  ;  and  Be  Davies,  Ellis  v.  money  for  investment. 

Boberts,  [1898]  2  Ch.  142.  (g)  Thome    v.    Heard,    [1895] 

(o)  Be       Sharp,      Biohett      v.  A.  C.  495  ;   Be  Fountaine,  Foun- 

Bickett,  [1906]  1  Ch.  793.  taine    v.    Lord   Amherst,    [1909] 

(p)  Wassell  V.  Leggatt,  [1896]  2    Ch.    382 ;     and   see   also    Be 

1    Ch.     554.     See    Be     Tufnell,  McCallum,    MeOallum    v.     Mc- 

Byng     v.     Tufnell     (1902),     18  Galium,  [1901]  1  Ch.  143. 
T.  L.  R.  705.    See   also  North 
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Art.  91. 


How  tar  the 
Act  applies, 
where  trustee 
has  remotely 
benefited  by 
breach. 


How  far 
former 
statutes 
affect  result - 
ina;  trusts. 


Resulting 
trusts  de- 
pending on 
illegality  of 
express  trust. 


Resulting 
trusts  de- 
pending on 
absence  of 
express 
trust. 


was  aware  of  it,  or,  having  become  aware  of  it,  concealed  it 
from  the  beneficiaries  (r). 

The  exceptions  in  s.  8  of  the  Act  of  1888  do  not  prevent 
a  trustee  having  the  benefit  of  the  statute,  where  a  trust 
fund  advanced  on  an  insufficient  security  was  in  fact  appHed 
by  the  borrower  in  payment  of  a  debt  to  his  bankers,  of  whom 
the  trustee  was  one  (s). 

It  is  by  no  means  clear  whether  the  statute  has  had  any 
effect  upon  resulting  trusts.  In  the  case  of  resulting  trusts  of 
land  or  rents  retained  by  the  trustee,  the  question,  before  the 
Act  of  1888,  was  (as  above  pointed  out)  whether  they  could  be 
said  to  be  express  trusts  within  the  meaning  of  the  25th  section 
of  the  Act  of  1833,  and  with  regard  to  personal  estate  so 
retained  whether  they  are  express  trusts  within  s.  25  (2)  of  the 
Judicature  Act,  1873.  With  regard  to  this  the  courts  did  not 
construe  the  expression  "  express  trusts  "  as  being  restricted  to 
those  actually  expressed,  but  extended  it  to  resulting  trusts 
arising  by  reason  of  the  trusts  expressed  not  having  exhausted 
the  entire  beneficial  ownership,  so  that  an  ultimate  equitable 
reversion  remained  in  the  settlor.  On  the  other  hand,  they 
refused  to  apply  the  expression  "  express  trust "  to  a  resulting 
trust  which  depended  on  an  expressed  trust  being  illegal,  on  the 
ground  that  in  that  case  the  resulting  trust  was  inconsistent 
with  the  trusts  expressed.  The  following  examples  will  perhaps 
elucidate  this : — 

It  has  been  held  that  trustees  of  a  void  charitable  convey- 
ance, if  in  possession  for  twelve  years,  gain  a  title  by  the 
ordinary  Statute  of  Limitations,  on  the  ground  that  the 
express  trust  was  illegal,  and  that  the  resulting  trust,  although 
discoverable  on  the  face  of  the  settlement,  was  inconsistent 
with  it{t). 

But  on  the  other  hand,  in  Patrick  v.  Simpson  (u),  where 
there  was  a  resulting  trust  depending,  not  on  illegality,  but  on 


(r)  Moore  v.  EnigU,  [1891] 
1  Ci.  547  ;  and  see  also  Boehe- 
foucauld  V.  Boustead,  [1897]  1  Ch. 
196. 

(s)  Be  Ourney,  Mason  v. 
Mercer,  [1893]  1  Ch.  590;  and 
see  Chillingworth  v.  Chambers, 
[1896]  1  Ch.  685  ;  Butler  v. 
Butler  (1877),  7  Ch.  D.  116  ;  and 
Whitney  v.  Smith  (1869),  L.  K. 
4  Ch.  513. 

(«)  Ohurclier  v.  Martin  (1889), 
42  Ch.  D.  312  ;  Be  Lacy,  Boyal 
General  Theatrical  Fund  Associa- 


tion v.  Kydd,  [1899]  2  Ch.  149. 

{u)  (1889),  24  Q.  B.  D.  128, 
following  Salter  v.  Cavanagh 
(1838),  1  Dru.  &  Wal.  668  ;  and 
see  per  Lord  Caiens,  L.C.,  in 
Cunningham  v.  Foot  (1878),  3 
App.  Cas.  974,  at  p.  984  ;  but 
cf.  per  Fet,  J.,  in  Sands  to 
Thompson  (1883),  22  Ch.  D.  614, 
at  p.  617.  But  this  seems  to 
imply  a  knowledge  of  law  (or 
equity)  which  is  not  very  wide- 
spread. 
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the  absence  of  an  express  trust,  it  was  held  that  the  trustee     Art.  91. 
could  not  retain  the  property  and  plead  the  statute  ;  for  the 
resulting  trust  was  as  obvious  on  the  face  of  the  settlement  as 
if  it  had  been  expressed,  and  ivas  not  inconsistent  ivith  it. 

However,  a  resulting  or  other  constructive  trust  deixnding  other  con- 
upon  evidence  outside  the  written  instrument,  was  always  within  tj^gt*'^*^ 
the  Statutes  of  Limitation  («).  Therefore  a  tenant  for  life  of 
leaseholds  who  renews  in  his  own  name  (2/),  or  a  mortgagee  in 
possession  (even  although  the  mortgage  be  in  the  form  of  a 
trust  (z)),  is  entitled  to  plead  the  statute  and  keep  the  property. 
But  this  does  not  apply  to  one  who  gets  trust  property  from 
an  express  trustee  with  full  notice  of  the  trust,  for  such  a 
person  becomes  ij^so  facto  trustee  of  an  express  trust  (a). 

But,  although,  as  a  general  rule,  constructive  trustees  of  this  Trust 
class  can  avail  themselves  of  the  statute  whilst  keeping  the  oonSructive 
property  for  their  own  benefit,  the  mere  fact  that  a  person  is  tiut  really 
called  an  agent,  instead  of  a  trustee,  does  not  confer  on  him  the 
statutory  protection  accorded  to  constructive  trustees,  if  he 
was  in  fact  expressly  trusted  with  money  or  property  for  a 
particular   purpose,  for  in  that  case  he  becomes  an    express 
trustee  (fc)  ;  and  d  fortiori  is  this  so  where  he  was  the  agent  of 
an  express  trustee  (b). 

The  question   still  remains  whether  the  Act  of  1888  has  Question 
extended   the   disability   of   express    trustees    continuing    in  Xot^o/i888^ 
possession  of  real  or  personal  trust  property  to  all  trustees  has  altered 
(e.g.,  of  resulting  and  constructive  trusts)  retaining  possession  regarTto'' 
of  such  property.    Section  8  applies  existing  Statutes  of  Limita-  resulting 
tion  to  actions  for  breach  of  trust  against  "a  trustee"  (not 
necessarily  an  express  trustee),  "except  where  the  claim  is 
founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  which 
the  trustee  was  party  or  privy,  or  is  to  recover  trust  property 
or  the  proceeds  thereof  still  retained  by  the  trustee,  or  previously 
received  by  the  trustee  or  converted  to  his  own  use."     These 
are  merely  words  of  exception,  however,  and  appear  to  leave 
trustees  under  resulting  trusts  who  still  retain  the  trust  pro- 
perty in  precisely  the  same  position  as  they  were  in  before  the 
Act.     The  Act  clearly  does  not  make  any  distinction  between 

(x)  Bechford  v.    Wade   (1805),  (1870),  L.  E.  5  Cli.  233  ;  Foley  v. 

17  Ves   87.  JBill  (1848),   2   H.   L.    Cas.    28; 

iy)  Petre    v.    Petre    (1853),    1  Be  Bell,  Lalce  v.  Bell  (1886),  34 

Drew.  371.  Ch.  D.   462  ;    Dooby  v.   Watson 

{z)  Looking  v.   Parlcer  (1872),  (1888),    39   Ch.   D.    178;     North 

L.  R.  8  Ch.  30.  American  Land  and  Timber  Co. 

{a)  See  Be  Dixon,  Heynes  v.  v.    Watkins,   [1904]   1   Ch.   242 ; 

Dixon,  [1900]  2  Ch.  561.  Soar  v.  Ashwell,  [1893]  2  Q.  B. 

(6)  See    Burdick    v.     Garrick  390. 
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Art.  91.  trustees  of  express  and  trustees  of  resulting  trusts,  but  it  does 
— —  not  interfere  with  the  pre-existing  law,  whatever  it  may  have 
been,  with  regard  to  the  protection  of  resulting  or  constructive 
trustees  before  the  Act.  It  is  therefore  conceived  that  the 
former  cases  as  to  what  constituted  an  express  trust  within 
s.  25  of  the  Act  of  1833  and  s.  25  of  the  Judicature  Act,  1873, 
are  still  of  importance. 
Charges.  Simple   charges    are    expressly    provided   for   by  the  old 

statute  (c).  Where,  however,  a  charge  is  so  coupled  with  a 
trust  as  to  be  in  reality  a  trust  itself,  the  old  statute  does  not 
apply.  For  instance,  where  a  testator  charged  his  property 
with  payment  of  his  debts,  and  imposed  an  obligation  on  the 
devisee  to  exert  himself  actively  in  paying  the  debts,  the  case 
did  not  fall  within  the  old  statute  (d) ;  and  it  is  conceived  that 
it  would  not  fall  within  the  provisions  of  the  new  Act. 


Art.  92. — Concurrence  of  or  Waiver  or   Eeh'ase   by   the 
Beneficiaries. 

(1)  A  beneficiary  vs^ho  has  assented  to,  or  concurred 
in,  a  breach  of  trust  (e),  or  who  has  subsequently 
released  or  confirmed  it  (/),  or  even  acquiesced  in 
it  (g),  cannot  afterwards  charge  the  trustees  with  it : 
Provided — 

(a)  that  the  beneficiary  was  mi  juris  at  the  date  of 

such  assent  or  release  {h) ; 

(b)  that  he  had  full  knowledge  of  the  facts,  and  knew 

what   he  was   doing  (i)    and  the  legal  effect 

(c)  (1833)  3&4Wm.  IV.,c.27,      (1841),  1  Y.  &  Coll.  C.  C.  16. 

B.  40.  (h)   Undsrwood      v.       Stevens 

'  (d)  Hunt  V.    Bateman   (1848),  (1816),    1   Mer.    712;     Lench  v. 

10  Ir.  Eq.  Eep.  360.  Leneh  (1805),  10  Ves.  511  ;  Lord 

(e)  Briee  v.  Stohes    (1805),   11  Montfordy.  Lord  Cadogan  (1816), 

Ves.    319  ;     Willcinson  v.  Parry  19  Ves.  635. 

(1828),    4    Kuss.    272;     Nail   v.  (i)  Be      Oarnett,      Gandy      v. 

Punter  (1832),  5  Sim.  555  ;   Life  Macauley  (1885),  31  Ch.  D.   1  ; 

Association  of  Scotland  y.  Siddal  Buekeridge    v.      Glasse      (1841), 

(1861),    3   De   G.    T.    &   J.    58  ;  Cr.  &  Ph.  126;   HiigTies  y.  Wells 

Walker    y.    Symonds    (1818),    3  (1852),  9  Hare,  749  ;   Gockerelly. 

Swans.     1;     Evans    v.    Benyon  OftoZme%  (1830),  1  Russ.  &  Myl. 

(1887),  37  Ch.  D.  329.  418;     Strange  v.   Fooks  (1863), 

(/)  French  v.    Hohson   (1803),  4  Giff.  408;     March  v.   Bussell 

9  Ves.  103  ;    Wilkinson  v.  Parry,  (1837),  3  Myl.  &  Cr.  31  ;   Aveline 

supra  ;  Cresswell  v.  Dewell  {186Z),  v.  Melhuish  (1864),  2  De  G.  J.  & 

Gifl.  460.  S.     288  ;      Walker    v.     Symonds 

ig)  See  Broadhurst  v.    Balguy  (1818),  3  Swans.  1. 
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thereof  {k),  and  has  had  and  retains  the  benefit     Art.  92. 
of  the  breach  (1)  ; 
(c)  that  no  undue  influence  was  brought  to  bear  upon 

him  to  extort  the  assent  or  release  (m). 
(2)  Where  a  beneficiary  has  obtained  judgment  in  an 
action  for  breach  of  trust,  or  merely  for  general  adminis- 
tration, it  is  not  competent  for  him  afterwards  in  that 
action  to  charge  the  trustees  with  breaches  of  trust 
committed  before  action  and  not  alleged  in  the  plead- 
ings and  proved  at  the  trial,  or  even  to  ask  for  their 
removal  on  that  ground  {n) ;  nor  {semhle)  can  a  fresh 
action  be  brought  for  that  purpose  without  the  leave  of 
the  court  (o). 

Paeagbaph  (1). 

The  reader  must  carefully  distinguish  between   the   rules  Distinction 
stated  in  the  present  article  and  those  stated  in  Art.  94,  infra.  rightTo' 
The  present  article  relates  exclusively  to  the   circumstances  plead  con- 
under  which  a  trustee  may  plead  concurrence  or  assent,  by  thrr^ht  to 
way  of  defence  to  an  action  by  the  concurring  or  assenting  indemnity, 
beneficiary.     Article  94,  on  the  other  hand,   deals  with  the 
question  as  to  the  circumstances  under  which  a  trustee,  who 
may  possibly  have  no  defence  to  an  action  for  breach  of  trust, 
may  yet  call  upon  his  co-trustee,  or  a  concurring  or  assenting 
beneficiary,  to  indemnify  him  against  the  consequences  of  the 
breach. 

Stock  was  settled  on  a  married  woman  for  her  separate  use  Plaintiff 
for  life,  with  a  power  of  appointment  by  will.     The  trustees,  breach  of 
at  the  instance  of  the  husband,  sold  out  the  stock  and  paid  the  trust, 
proceeds  to  him.     The  wife  filed  a  bill  to  compel  the  trustees 
to  replace  the  stock,  and  obtained  a  decree,  under  which  the 
trustees    transferred    part  of  the  stock  into  court,  and  were 
allowed  time  to  re-transfer  the  remainder.     The   wife   then 
died,  having  by  her  will  appointed  the  stock  to  the  husband. 
He  then  filed  a  bill  against  the  trustees,  claiming  the  stock 
under  the  appointment,  and  praying  for  the  same  relief  as  his 

(Ic)  Be     Qarnett,      Gandy     v.  (I)  CricMon  v.  Crichton,  [1895] 

Macauley  (1885),   31    Ch.  D.    1  ;  2  Ch.  853. 

Oookerell  v.    Gholmeley   (1830)   1  (to)  Bowles  v.   StewaH  (1803), 

Euss.   &  Myl.   418;    Marker    v.  1  Soh.  &  Lef._226 ;    Ohesterfield 


Marker  (1851),  9  Hare,  1 
Burrows  v.  Walls  (1855),  5  De  G 
M.  &  G.  233 ;  Stafford  v 
Stafford  {1851),  1  De  G.  &  J.  193  ; 


V.  Janssen  (1751),   2  Ves.   Sen. 
125. 

(m)  Be  Wrightson,  Wrightson  v. 
Cooke,  [1908]  1  Ch.  789 


(S<mTO36V.J'oofes,(1863)4Gifi.408.  (o)  16.  at  p.  800. 
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Art.  92. 


Release 
need  not 
be  under 
seal. 


Eelease  may 
be  inferred 
from  conduct. 


Acquiescence.. 


The  Consequences  op  a  Breach  of  Trust. 

wife  might  have  had.  It  is  needless  to  say  that  his  claim  was 
promptly  rejected  (p). 

A  formal  release  under  seal,  or  an  express  confirmation,  will, 
of  course,  estop  a  beneficiary  from  instituting  subsequent  pro- 
ceedings ;  and  it  would  seem  that  any  positive  act  or  expression 
indicative  of  a  clear  intention  to  waive  a  breach  of  trust  will, 
if  supimrted  by  valuable  consideration  (however  slight),  be 
equivalent  to  a  release  (g).  Thus,  in  Ghost  v.  Waller  (r),  a 
marriage  being  in  contemplation,  the  lady  executed  a  settle- 
ment of  real  estate  under  which,  in  default  of  issue  and  in  the 
event  of  her  surviving  the  husband,  she  became  once  more 
absolutely  entitled  to  the  settled  property.  Between  the  date 
of  the  settlement  and  the  marriage  a  breach  of  trust  took 
place  through  the  fraud  of  the  trustees'  agent ;  but  in  con- 
sideration of  the  trustees  undertaking  to  assist  in  getting  back 
part  of  the  loss  from  the  agent's  estate  she  through  her 
solicitor  agreed  (merely  by  letter)  "  to  give  up  all  claims  if  she 
has  any  against  her  trustees  for  negligence."  Years  after- 
wards, after  the  death  of  the  husband  without  issue,  she 
sought  to  sue  the  trustees,  but  it  was  held  that  she  had 
effectually  released  them. 

A  release  may  be  inferred  from  conduct.  Thus,  where  a 
mother  bequeathed  property  to  her  son  and  "  prohibited  him 
from  setting  up  any  claim  on  account  of  any  error,  irregularity, 
or  impropriety  in  the  execution  of  the  trusts  "  of  her  father's 
will,  it  was  ;held  that  having  accepted  the  bequest  the  son 
could  not  sue  the  executor  of  his  grandfather's  will  for  employ- 
ing part  of  the  estate  in  his  own  business  (s). 

Even  before  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  a 
beneficiary  under  a  declared  trust  might  disentitle  himself  to 
relief  by  acquiescence.  Thus,  where  a  trustee,  with  the  know- 
ledge, but  without  the  consent,  of  the  beneficiary,  accepted  a 
reduced  rent  from  a  lessee  of  the  trust  property,  and  the 
beneficiary  complained  of  the  abatement,  but  took  no  steps  to 
put  an  end  to  it  for  some  years,  it  was  held  that,  after  the 
expiration  of  the  lease,  the  trustee  could  not  be  called  upon  to 
make  up  the  deficiency  (<)•  And,  generally  speaking,  the  same 
result  follows  where,  with  full  knowledge  of  a  breach  of  trust, 


(p)  Nail  v.  Pimter  (1832),  5 
Sim.  556. 

(g)  See  Stackhouse  v.  Barnston 
(1805),  10  Ves.  453,  per  Sir  W. 
Grant  ;  and  Farrcmt  v.  Blanch- 
ford  (1862),  1  De  G.  J.  &  S.  107. 

(r)  (1846)  9Beav.  497. 


(s)  Bgg  V.  Bevey  (1847),  10 
Beav.  444. 

(t)  McBonnel  v.  White  (1865), 
11  H.  L.  Cas.  570  ;  and  see  to  same 
efiect  Fletcher  v.  Oollis,  [1905] 
2  Ch.  24. 
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the  beneficiaries  take  no  steps  for  many  years  (u).    But  where  Art.  93. 
the  delay  can  be  reasonably  explained,  and  the  trustees  have         — 
not  been  damnified  by  it,  it  is  otherwise  {x). 

It   must   not,  however,  be  assumed    that  where  a  person  Acquiescence 

entitled  in  reversion  knows  of  a  breach  of  trust,  and  protests,  ^7  ^^^^'^' 

sioucr. 
but  takes  no  steps  until  he  becomes  entitled  in  possession, 

he  thereby  loses  his  remedy.  In  such  cases  it  is  appre- 
hended that  much  must  depend  on  the  surrounding  circum- 
stances. For  instance,  where  the  reversioner  was  a  young 
lady  living  with  her  mother,  and  the  breach  consisted  in  a  loan 
by  the  trustees  at  the  mother's  request  to  her  son  (which  the 
daughter  objected  to),  it  was  held  that  seven  years'  delay  was 
no  evidence  of  acquiescence,  having  regard  to  her  relation  to 
the  mother  and  brother  and  the  difficulty  of  taking  proceed- 
ings without  a  family  quarrel  (y).  But  where  there  were  no 
similar  circumstances  a  reversion  was  held  to  be  barred  after 
fourteen  years'  acquiescence  (z). 

Although  long  acquiescence  is  a  bar  to  relief,  the  reason  Laches  not 
for  so  holding  is  that  the  fact  of  lying  by  for  a  considerable  always  a  bar. 
period  is  evidence  of  an  intention  or  election  on  the  part  of  the 
beneficiary  not  to  exercise  his  strict  rights.  Consequently, 
where  the  circumstances  are  such  as  to  afford  no  ground  for 
any  such  presumption,  acquiescence,  however  long,  will  be  no  bar 
to  relief  (1)  unless  the  Statute  of  Limitations  is  applicable  (a), 
or  (2)  unless  under  the  circumstances  it  appears  to  be  for  the 
general  convenience  that  a  suit  in  respect  of  a  long  dormant 
grievance  should  be  disallowed.  In  the  latter  case  the  court 
will  refuse  relief  on  the  ground  that  "  Expedit  reipublicce  ut  sit 
finis  litium."  For  instance,  where  a  plaintiff  seeks  to  set  aside  . 
a  purchase  obtained  from  him  by  his  solicitor,  a  delay  of  less 
than  twenty  years  may  bar  the  right  to  relief,  if  it  would  be 
inconvenient  to  grant  it  (6).  So  where,  in  an  action  for  an 
account,  the  plaintiff,  by  lying  by,  has  rendered  it  impossible  or 

(w)  Sleeman  v.  Wilson  (1871),  (z)  Farrar      v.       Barraclough 

L.  R.  13  Eq..  36  ;    and  see  also  (1854),  2  Sm.  &  &.  231 ;  and  see 

Jones  V.   Higgins  (1866),  L.   E.  also    Bate   v.    Hooper   (1855),    5 

2  Eq.  538  ;  Broadhurst  v.  Balguy  De  G.  M.  &  G.  338  ;    Browne  v. 

(1841),   1   Y.  &  CoU.   C.   C.   16;  Gross    (1851),     14    Beav.     105; 

Mewham   v.    Newham   (1822),    1  Farrant  v.  Blanohford  (1862),   1 

L.  J.  (o.  s.)  Ch.  23  ;  Griffiths  v.  De  G.  J.  &  S.  107. 

Porter    (1858),    25    Beav.    236;  («)  See  and  consider  Se  Oros«, 

Davies    r.    Hodgson    (1858),    25  Harston   v.    Tenison   (1882),    20 

Beav.  177.  Ch.  D.  109. 

(x)  See  8tory  v.  Qape  (1856),  (b)  Gresley  v.  Mousley  (1859), 

2  Jur.  (N.  s.)  706.  4  De   G.   &  J.    78  ;     Gregory  v. 

(y)  Phillipson  v.  GaUy  (1848),  Gregory  (1815),  G.  Cooper,  201. 
7  Hare,  516. 
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Art.  92.     very  inconvenient  for  the  defendant  to  render  the  account,  he 
will  get  no  relief  (c). 


Infants 
incapable  of 
release  or 
acquiescence. 


Married 
women,  how 
far  capable 
of  releasing  or 
acquiescing. 


Danger  of 
yielding  to 
the  requests 
of  feme 
corert. 


Pakageaph  (1)  (a). 

An  infant  cannot  lose  his  right  to  relief,  either  by  concur- 
rence or  release ;  for  the  law  presumes  that  he  has  not  the 
requisite  discretion  to  judge.  Nor  would  this  be  in  any  way 
affected  (at  least  it  is  so  submitted)  by  the  fact  that  he  falsely 
represented  himself  to  be  of  age,  unless  he  thereby  fraudulently 
caused  the  breach  of  trust  of  which  he  complains  {d). 

Even  where  a  married  woman  is  entitled  to  the  fund  for  her 
separate  use  (either  expressly  or  under  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75) ),  without  restraint  on 
anticipation,  the  court  looks  with  grave  suspicion  (e)  upon  a 
defence  that  she  has  concurred  in  or  assented  to  a  breach  of 
trust,  as  will  be  seen  infra,  p.  507.  And  where  it  is  not  her 
separate  property,  of  course  she  can  in  any  event  only  concur 
by  deed  executed  with  her  husband's  consent  and  with  all  the 
formalities  required  by  the  statutes  3  &  4  Will.  IV.,  c.  74,  or 
20  &  21  Vict.  c.  57,  as  the  case  may  be.  But  if  she  is  restrained 
from  alienating  or  anticipating  it  (/),  she  is  not  competent  to 
consent  to,  or  to  release,  a  breach  of  trust  at  all ;  and  her  con- 
currence or  release  would,  at  all  events  before  the  passing  of 
the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  afford  no  protec- 
tion to  the  trustee  even  if  the  breach  had  been  procured  by  her 
fraud  ((/).  However  (as  will  be  seen  from  Art.  94,  infra), 
by  s.  45  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53)  (which 
re-enacts  s.  6  of  the  Act  of  1888),  the  court  may,  if  it  thinks 
fit,  impound  the  interest  of  a  married  woman  restrained  from 
alienation,  who  has  instigated,  or  requested,  or  consented  in 
writing  to  a  breach  of  trust,  for  the  purpose  of  indemnifying 
the  trustee. 

The  danger  incurred  by  trustees  who  listen  to  the  supplica- 
tions of  married  women  who  are  restrained  from  anticipation 


(c)  See  per  Lord  Alvanlet,  in 
Piehering  v.  Lord  Stamford  (1793) 
2  Ves.  Jun.  272  ;  and  see  also 
Olegg  v.  Edmonson  (1857),  3 
Jur.  (N.  s.)  299  ;  Tatam  v.  Wil- 
liams (1844),  3  Hare,  347. 

(d)  Bee  Cory  v.Gertchen  (I&IQ), 
2  Madd.  40  ;  Overton  v.  Banister 
(1844),  3  Hare,  603;  Wright  r. 
8nowe  (1848),  2  De  G.  &  Sm.  321. 

(e)  But  where  ste  clearly  con- 
sented   to    a    breach    she    was 


always  bound :  see  Mant  v. 
LeUh  (1852),  15  Beav.  524. 

(/)  Stanley  v.  Stanley  (1878), 
7  Ch.  D.  689. 

ig)  Stanley  v.  Stanley,  supra  ; 
Sharpe  v.  Foy  {1868),  L.  K.  4  Ch. 
36  ;  and  see  Be  Lush's  Trusts 
(1869),  L.  R.  4  Ch.  691; 
Birmingham  Excelsior  Money 
Society  v.  Lane,  [1904]  1  K.  B. 
35  ;  and  Brown  v.  Dimblehy, 
[1904]   1   K.   B.  28. 
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was  very  vigorously  pointed  out  by  Lord  Langdale  in  Fyler  v.  Art.  92. 
Fyler  (h),  in  a  passage  which  ought  to  be  learnt  by  heart  by 
every  trustee.  "We  find,"  said  his  lordship,  "a  married 
woman  throwing  herself  at  the  feet  of  the  trustee,  begging 
and  entreating  him  to  advance  a  sum  of  money  out  of  the  trust 
fund,  to  save  her  husband  and  her  family  from  utter  ruin,  and 
making  out  a  most  plausible  case  for  that  purpose.  His  com- 
passionate feelings  are  worked  upon,  he  raises  and  advances  the 
money ;  the  object  for  which  it  was  given  entirely  fails,  the 
husband  becomes  bankrupt,  and  in  a  few  months  the  very 
same  woman  who  induced  the  trustee  to  do  this,  files  a  bill  in 
the  Court  of  Chancery  to  compel  him  to  make  good  that  loss  to 
the  trust.  These  are  cases  which,  when  they  happen,  shock 
everybody's  feelings  at  the  time  ;  but  it  is  necessary  that  relief 
should  he  given  in  such  cases  ;  for  if  relief  -were  not  given,  and  if 
such  rights  were  not  strictly  maintained,  no  such  thing  as  a  trust 
could  ever  he  preserved.'" 

Paeageaph  (1)  (b). 

Even  a  release  under  seal  (and  a  fortioi'i  mere  concurrence  Full  know- 
or  subsequent  acquiescence)  will  not  avail  the  trustee  unless  Jfen|fi°fai.„ 
the  beneficiary  had  full  knowledge.     Thus  a  release  to  a  trustee  essential, 
has  been  set  aside  after  the  lapse  of  more  than  twenty  years, 
and  after  the  death  of  the  trustee,  on  evidence  of  the  plaintiff 
(corroborated  by  the  tenor  of  the  release)  that  it  was  executed 
in  error,  although  no  fraud  was  imputed  (i). 

So  where,  on  the  footing  of  a  supposed  illegitimacy,  the  title 
of  a  beneficiary  to  a  trust  legacy  was  disputed  and  denied  by 
the  trustee,  and  the  former  was  thereby  induced  to  accept  from 
the  trustee  a  smaller  sum  than  that  to  which  he  was  entitled 
under  the  will,  and,  by  deed,  to  release  the  trustee  from  the 
payment  of  the  legacy,  the  court  would  not  permit  the 
release  to  stand  even  after  the  lapse  of  more  than  twenty-five 
years  {k). 

For  these  reasons  a  release,  where  intended  to  cover  known  Necessity  of 
breaches   of   trust,  must   contain  recitals   showing  fully  and  ^reachfs^ot"^^ 
precisely  the  circumstances  under  which  the  breach  took  place,  trust  in  a 

deed  of 

(h)  (1841),  3  Beav.  550.  (1877),   2  App.   Cas.   215;     and   release. 

[i)  Me  Garnett,  Oandy  v.  see  McBonnel  v.  White  (1865), 
Macauley  (1885),  31  Ch.  D.  1 ;  11  H.  L.  Cas.  570;  Dougan  v. 
and  see  also  Sawyer  v.  Sawyer  Macpherson,  [1902]  A.  C.  197  ; 
(1885),  28  Ch.  D.  595;  and  and  National  Trustees  Co.  of 
Burrows  v.  Walls  (1855),  5  De  Australasia  v.  General  Finance 
G.  M.  &  G.  233.  Co.  of  Australasia,  [1905]  A.  C. 

(fc)  TJiomson      v.       Eastwood      373. 

T,  K  K 
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Art.  92. 


Ignorance  of 
beneficiary 
where  he 
has  had  the 
advantage  of 
the  breach. 


including  the  amount  of  the  loss  (if  any),  and  that  such  circum- 
stances did  in  fact  amount  to  a  breach  of  trust.  If  this  be 
not  done,  the  general  words  will  be  controlled  and  restricted  in 
their  operation  by  the  recitals  to  the  matters  actually  stated  (Z). 
Indeed  it  is  the  duty  of  the  trustees  to  see  that  the  benefi- 
ciary, who  is  about  to  execute  a  release,  is  properly  advised  as 
to  his  rights ;  and  where  the  trustees  rely  on  the  beneficiary 
having  been  separately  advised,  they  must  prove  that  he  did 
in  point  of  fact  employ  a  separate  solicitor,  and  not  merely 
some  one  nominated  by  the  trustees  or  their  solicitor  (m). 

It  seems  that  where  a  beneficiary  has,  for  valuable  considera- 
tion {e.g.,  marriage)  had  the  advantage  of  a  breach  of  trust, 
but  without  any  knowledge  of  the  breach,  he  can  sue  the 
trustee  without  replacing  the  amount  which  he  himself  has 
received  by  reason  of  the  breach.  Thus,  where  part  of  the 
proceeds  of  trust  funds  misappropriated  by  a  father  were  made 
subject  to  the  marriage  settlement  of  his  son  (a  beneficiary 
in  remainder  who  was  ignorant  of  the  source  whence  the 
property  proceeded,  and  thought  it  was  a  gift  from  his  father), 
it  was  held  that  the  son's  representatives  were  entitled  to 
have  his  share  of  the  trust  funds  replaced  without  deducting 
the  value  of  the  proceeds  settled  (n). 


Art.  93. — Protection  against  the  Acts  of  Co-Trustee. 

(1)  A  trustee  is  not  answerable  for  the  receipts,  acts, 
or  defaults  of  his  co-trustee  (o),  save  only — 

(a)  where  he  hands  the  trust  property  to  him  without 

seeing  to  its  proper  application  {p) ; 

(b)  where  he  allows  him  to  receive  the  trust  property 

without  making  due  inquiry  as  to  his  dealing 
with  it  (g) ; 


(I)  Lindo  V.  Lindo  (1839),  8 
L.  J.  (n.  s.)  Ch.  284  ;  Bamsden 
V.  Eylton  (1751),  2  Ves.  Sen. 
305;  Pritt  V.  Clay  (1843),  6 
Beav.  503. 

(m)  Lloyd  v.  Attwood  (1859), 
3  De  G.  &  J.  614. 

{n)  CricMon  y .  CricMon,  [18Q&] 
1  Ch.  870,  reversing  decision  of 
NOKTH,  J.,  [1895]  2  Ch.  853. 

(o)  Dawson  v.  Clarke  (1811), 
18  Ves,  247  ;    and  as  to  settle- 


ments made  since  August  13th, 
1859,  see  22  &  23  Vict.  c.  35,  s.  31. 

(p)  Walker  v.  Symonds  (1818), 
3  Swans.  1  ;  and  Bone  v.  Cook 
( 1824),  McClel.  168.  The  case  of 
Se  Fryer,  Martindale  v.  Picquot 
(1857),  3  Kay.  &  J.  317,  merely 
turned  upon  a  question  of  pro- 
cedure, wilful  default  not  having 
been  pleaded. 

iq)  See  Wynne  v.  Tempest 
(1897),  13  T.  L.  R.  360;   Brad- 
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(c)  where  he  becomes  aware  of  a  breach  of  trust,     Art.  93. 
either  committed  or  meditated,  and  abstains 
from  taking  the  needful  steps  to  obtain  restitu- 
tion and  redress,  or  to  prevent  the  meditated 
wrong  (?•). 

(2)  Even  in  the  above  three  cases  he  may  be  made 
irresponsible  by  express  declaration  in  the  settlement  (s). 

Thus,  in  the  case  of  Wilkins  v.  Hogg  (t),  which  now  governs  Leading  case. 
the  subject,  a  testatrix,  after  appointing  three  trustees,  declared 
that  each  of  them  should  be  answerable  only  for  losses  arising 
from  his  own  default,  and  not  for  involuntary  acts  or  for  the 
acts  or  defaults  of  his  co-trustees  ;  and  particularly,  that  any 
trustee  who  should  pay  over  to  his  co-trustees,  or  should  do 
or  concur  in  any  act  enabling  his  co-trustees  to  receive  any 
moneys  for  the  general  purposes  of  her  will,  should  not  be 
obliged  to  see  to  the  due  application  thereof,  nor  should  such 
trustee  be  subsequently  rendered  liable  by  any  express  notice 
or  intimation  of  the  actual  misapplication  of  the  same  moneys. 
The  three  trustees  joined  in  signing  and  giving  receipts  to 
insurance  companies  for  sums  of  money  paid  by  them,  but 
two  of  the  trustees  permitted  their  co -trustee  to  obtain  the 
money  without  ascertaining  whether  he  had  invested  it.  This 
trustee  having  misapplied  it,  it  was  sought  to  make  his  co- 
trustees responsible  ;  but  Lord  Wbstbury  held  that  they  were 
not,  saying  :  "  There  are  three  modes  in  which  a  trustee  would 
become  liable  according  to  the  ordinary  rules  of  law — first, 
where,  being  the  recipient,  he  hands  over  the  money  without 
securing  its  due  application ;  secondly,  where  he  allows  a  co- 
trustee to  receive  money  without  making  due  inquiry  as  to  his 
dealing  with  it ;  and  thirdly,  where  he  becomes  aware  of  a 
breach  of  trust,  either  committed  or  meditated,  and  abstains 
from  taking  the  needful  steps  to  obtain  restitution  or  redress. 
The  framer  of  the  clause  under  examination  knew  these  three 
rules,  and  used  words  sufficient  to  meet  all  these  cases.  There 
remained,  therefore,  only  personal  misconduct,  in  respect  of 
which  a  trustee  acting  under  this  will  would  be  responsible. 

well  V.  Catohpole  {circa  1711),  3  (1861),  3  Giff.  116,  8  Jur.  (n.  s.) 

Swans.  78,  n.  ;    Marriott  v.  Kin-  25  ;    and  see  also  Dix  v.  Burford 

nersley  (1830),  Taml.  470.  (1854),  19  Beav.  409;  MucMowy. 

(r)  Millar's  Trustees  v.  Poison  Fuller  (1821),  Jao.   198;    Brum- 

(1897),  34  So.  L.  R.  798.  ridge    v.    Brumridge    (1858),    27 

(s)  As   to    the   whole   of   the  Beav.  5. 

article,  see  judgment  of  West-  (t)  Supra. 
BUET,  L.C.,  in  Wilkins  v.  Hogg 
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The  Consequences  of  a  Bbeach  of  Trust. 


Art.  93. 


Above  pro- 
tective clause 
only  applies 
to  acts  of  co- 
trustees and 
not  of  agents. 


He  would  still  be  answerable  for  collusion  if  he  handed  over 
trust  money  to  his  co-trustee  with  reasonable  ground  for 
believing  or  suspecting  that  that  trustee  would  commit  a  breach 
of  trust ;  but  no  such  case  as  this  was  made  by  the  bill." 

In  the  more  recent  case  of  Pass  v.  Dundas  (u),  the  settlement 
contained  a  similar  protective  clause  to  that  stated  in  the  last 
illustration.  Part  of  the  trust  estate  consisted  of  a  business, 
and  one  of  the  trustees  authorised  his  co-trustee  to  draw 
money  out  of  the  bank  for  the  purposes  of  the  business,  which 
money  the  co-trustee  misapplied.  It  was  held  that,  under  the 
words  of  the  clause,  the  trustee  was  protected. 

These  clauses  do  not,  however,  protect  a  trustee  against  the 
acts  of  an  agent  who  is  not  a  co-trustee  (x). 


Art.  94. — Trustees  generally  entitled  to  Contribution  inter 
se,  hut  may  he  entitled  to  he  Indemnified  by  Co-Trustee 
or  Beneficiary  ivho  instigated  Breach. 

(1)  As  a  general  rule,  where  several  trustees  have 
been  guilty  of  a  breach  of  trust  not  amounting  to  actual 
fraud  iy) ,  those  who  are  obliged  to  pay  will  be  entitled  to 
exact  contribution  from  the  others  (z),  notwithstanding 
that  the  former  may  be  more  blameworthy,  or  that  the 
loss  caused  by  the  breach  only  occurred  after  the  death 
or  retirement  of  the  trustee  from  whom  contribution  is 
sought  (a).     Provided  nevertheless  that : 

(a)  where  one  of  the  trustees  who  was  guilty  of  the 
breach  is,  or  subsequently  becomes  (h),  also  a 
beneficiary,  he  will  in  general  be  unable  to 
claim  contribution  from  his  co-trustees  until  he 
has  made  good  to  the  trust  estate  any  loss 


{u)  (1880)29  W.  R.  332. 

{x)  Bae  Y.  Meeh  (1889),  14 
App.  Gas.  at  p.  572  ;  Wyman  v. 
Paterson,  [1900]  A.  C.  271  (both 
Scotch  cases  but  equally  applic- 
able to  the  English  law:  see 
latter  case  at  p.  279). 

iy)  AU.-Gen.  v.  Wilson  (1840), 
Cr.  &  Ph.  at  p.  28  ;  see  Lingard 
V.  BromUy  (1812),  1  Ves.  &  B. 
114  ;  Tarleton  v.  Hornby  (1835), 
1  Y.  &  Coll.  Ex.  336. 


(z)  Lingard  y.  Bromley,  supra  ; 
BirTcs  Y.  MicUethwait  (1864),  33 
Beav.  409  ;  Att.-Qen.  y.  Daugars 
(1864),  33  Beav.  621.  This  claim 
to  contribution  is  now  considered 
a  specialty  debt  (19  &  20  Vict, 
c.  97). 

(a)  Jackson  v.  Dickinson, 
[1903]  1  Ch.  947. 

(b)  Evans  y.  Benyon  (1887), 
37  Ch.  D.  329. 
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sustained  by  reason  of  the  breach  over  and     Art.  94. 
above  his  own  beneficial  interest  (c) ;  and 
(b)  where  one  of  several  trustees  has  been  guilty 
of  fraud,  or  has  been  the  confidential  solicitor 
of  his  co-trustees,  he  may  have  to  indemnify 
them  and  to  bear  the  tohole  loss  himself  {d). 

(2)  But  the  above  rule  gives  no  right  of  contribution 
to  a  trustee  who  alone  committed  a  breach  of  trust, 
against  a  new  trustee  (even  a  beneficiary)  subsequently 
appointed,  notwithstanding  that  if  he  had  insisted  upon 
the  matter  being  put  right  on  his  appointment,  no  loss 
would  have  occurred. 

(3)  "  Where  a  trustee  commits  a  breach  of  trust  at 
the  instigation  or  request  (e)  or  with  the  consent  in 
writing  of  a  beneficiary,  the  High  Court  may,  if  it 
thinks  fit,  (and  notwithstanding  that  the  beneficiary 
may  be  a  married  woman  entitled  for  her  separate  use 
and  restrained  from  anticipation),  make  such  order  as 
to  the  court  seems  just,  for  impounding  all  or  any  part 
of  the  interest  of  such  beneficiary  in  the  trust  estate  by 
way  of  indemnity  to  the  trustee  or  person  claiming 
through  him  "  (/). 

(4)  Such  contribution  or  indemnity  may  be  ordered 
in  the  action  in  which  the  liability  for  breach  of  trust 
is  established  without  any  counter-claim  (g). 

Paragraph  (1). 

A.,  one  of  the  trustees  of  a  settlement,  allowed  his  co-trustee  Contribution 
B.  to  have  the  trust  fund  to  invest.     B.  handed  it  to  an  "  out-  ^^*^eeu 
side  broker,"  who  misappropriated  parts  of  it : — Held,   that 

(c)  OMUingworth  v.  Chambers,  Ch.  110. 
[1896]    1    Ch.    685,    per   A.    L.  (e)  The   request   need   not   be 

Smith,  L.J.  in    writing,    although    a    mere 

{d)  Bahin   v.    Hughes    (1886),  consent  must  be  :  perKEKEWlOH, 

31Ch.  D.390;  Blythv.  FladgaU,  J.,  in  Oriffi.th  v.  Hughes,  [1892] 

[1891]  1  Ch.  at  p.  365  ;     Fether-  3   Ch.    105  ;     and  per  Lindlet, 

stone,H.Y.West{1811),Ii.'R.6Eq.  L.J.,  in  Be  Somerset,  Somerset  v. 

86;     Lookhart  v.   Beilly   (1856),  Lord  Poulett,  [1894:}  1  Ch..  231. 
25  L.  J.  Ch.  697  ;    Thompson  v.  (/)  Trustee  Act,  1893  (56&  57 

Finch    (1856),    22    Beav.    316;  Vict.  c.  53),  s.  45. 
8  De  G.  M.  &  Gr.  660  ;    and  see  {g)  Priestman       v.        Tindall 

Butler  V.  ButUr  (1877),  7  Ch.  D.  (1857),  24  Beav.  244;    Be  Holt, 

116  ;  Wynne  v.  Tempest,  [1897]  1  Holt  v.  Holt,  [1897]  2  Ch.  525. 
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Art.  94. 


Lien  of 
trustee  for 
contribution, 
on  costs 
awarded  to 
co-trustee. 


Trustee- 
beneficiary 
generally 
bound  to 
indemnify 
CO- trustee  to 
extent  of  his 
beneficial 
interest. 


both  trustees  were  in  pari  delicto,  and  that  B.  was,  therefore, 
entitled  to  contribution  from  A.,  although  he  had  taken  a  more 
active  part  in  the  transaction  which  led  to  the  loss  ;  and  that, 
as  between  the  trustees,  time  did  not  begin  to  run  under  the 
Statute  of  Limitations  until  the  judgment  declaring  them  liable 
for  breach  of  trust  (h). 

So  where  a  large  balance  was  found  to  be  due  jointly  from  a 
trustee  and  the  representatives  of  a  deceased  co-trustee  (i),  but 
costs  were  given  to  both  out  of  the  trust  estate,  it  was  held 
(the  estate  of  the  deceased  co-trustee  being  insolvent,  and 
therefore  unable  to  contribute)  that  the  surviving  trustee,  upon 
paying  the  whole  of  the  loss,  was  entitled  to  a  lien  for  half  of 
it  on  the  costs  awarded  to  the  representatives  of  his  deceased 
co-trustee  (/c). 

Paragbaph  (1)  (a). 

This  sub-paragraph  is  well  illustrated  by  the  case  of 
Chillingicorth  v.  Chambers  (I),  where  the  whole  of  the  authorities 
were  elaborately  discussed  by  the  Court  of  Appeal.  There  the 
plaintiff  and  defendant,  the  trustees  of  a  will,  had  committed 
breaches  of  trust  by  investing  on  insufficient  securities,  bear- 
ing a  high  rate  of  interest,  and  were  declared  to  be  jointly  and 
severally  liable  to  make  good  the  loss  to  the  trust  estate.  The 
plaintiff  trustee,  after  some  and  before  others  of  the  invest- 
ments in  question  had  been  made,  became  also  beneficially 
entitled  to  a  share  in  the  trust  estate,  as  the  successor  in  title 
of  his  deceased  wife.  He  claimed  to  be  entitled  to  contribution 
from  the  defendant  trustee  on  the  ground  that  they  were  both 
Ml  j^ai'i  delicto.  The  court,  however,  rejected  his  claim,  on  the 
ground  that  the  rule  as  to  the  right  of  a  trustee  to  contribution 
from  his  co-trustee  for  loss  occasioned  to  the  estate  by  a  breach 
of  trust  for  which  both  are  equally  to  blame,  does  not  apply 


(h)  Bobinson  v.  Harlcin, 
[1896]  2  Ch.  415.  As  to  contri- 
bution by  directors  of  a  company 
wbere  one  of  them  tas  been 
made  responsible  for  a  breach 
of  trust  in  misapplying  the 
company's  assets,  see  Bamslcill 
V.  Edwards  (1885),  31  Ch.  D.  100. 

(i)  It  need  scarcely  be  pointed 
out  that  the  representatives  of  a 
deceased  trustee  are  not  liable 
for  a  breach  of  trust  committed 
after  his  death,  where  he  has 
left  the  trust  fund  in  a  proper 
state  of  investment  {Be  Falk, 
Chamberlain  v.  Drake  (1892),  41 


W.  E.  28).  Of  course  they  may 
be  Uable  where  he  has  not  so 
left  it  {Gibbins  v.  Taylor  (1856), 
22  Beav.  344). 

{k)  Fletcher  v.  Gfreen  (1864), 
33  Beav.  426 ;  and  see  also 
GolUngs  v.  Wade,  [1903]  1  Ir.  R. 
89,  where  the  insolvent  trustee 
subsequently  died  a  rich  man. 

(Z)  [1896]  1  Ch.  685.  See  also 
Moxham  v.  Oi-ant,  [1900]  1  Q.  B. 
88,  where  directors  of  a  company 
were  held  entitled  to  indemnity 
from  shareholders  who  had  been 
paid  capital  ultra  vires. 
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where  one  of  them  is  also  a  beneficiary,  until  he  has  made     Art.  94. 
good  any  loss  sustained  over  and  above  his  own  beneficial 
share  in  the  property.     In  that  case,  the  rule  to  be  applied  is, 
that  under  which  the  share  or  interest  of  a  trustee-beneficiary 
who  has  assented  to  a  breach  of  trust  has  to  bear  the  whole 
loss ;    and  the  trustee  who  is  a  beneficiary  must  therefore 
indemnify  his  co -trustee  to  the  extent  of  his  share  or  interest 
in  the  trust  estate,  and  not  merely  to  the  extent  of  the  benefit 
he  has  received.    Lindlby,  M.E.,  in  giving  judgment,  made 
the  following  important  observations  :  "  The  plaintiff  and  the 
defendant  being  in  pari  delicto,  the  plaintiff's  right  as  trustee  to 
contribution  from  the  defendant  as  co-trustee  to  the  extent  of 
one  half  the  loss  is  established  by  a  long  series  of  authorities, 
of  which  it  is  only  necessary  to  mention  Lingard  v.  Bromley  (m) 
and  Bahin  v.  Hughes  {n).     On  the  other  hand  the  right  of  the 
defendant  as  trustee  to  be  indemnified  out  of  the  share  of  the 
plaintiff  as  cestui  que  trust  against  the  consequences  of  a  breach 
of  trust  committed  at  his  request  and  for  his  benefit  is  equally 
indisputable.     It  was  treated  by  Lord  Eldon  as  clear  law  in 
his  day,  that  a  cestui  que  trust  who  concurs  in  a  breach  of 
trust  is  not  entitled  to  relief  against  his  co-trustee  in  respect 
of  it :    see    Walker   v.    Symonds  (o).     In    Lewin   on    Trusts, 
8th   ed.,   p.   918,  9th  ed.,   p.    1053,   many  other  authorities 
will  be  found  to  the  same  effect ;  and  Lord  Eldon's  state- 
ment  of   the   law  was   distinctly  approved   and   followed   in 
Farrant  v.  Blanchford  (p).     Moreover  it  was  decided,  in  Evans 
V.  Benyon  (q),  that  this  doctrine  applies  to  a  person  who  becomes 
a  cestui  que  trust  after  his  concurrence.     Further,  in  Butler  v. 
Carter  (r)   Lord  Eomilly  stated  distinctly,  that  where  one  of 
two  trustees  was  himself  a  cestui  que  trust,  he  could  not  call  upon 
his  co-trustee  to  replace  stock  which  they  had  both  permitted 
to  be  misapplied.     These  cases  are  all  based  on  obvious  good 
sense ;  for  if  I  request  a  person  to  deal  with  my  property  in  a 
particular  way,  and  loss  ensues,  I  cannot  justly  throw  the 
blame  on  him.     Whatever  our  liabilities   may  be   to  other 
people,  still,  as  between  him  and  me,  the  loss  clearly  ought  to 
fall  on  me.     Whether  I  am  solely  entitled  to  the  property,  or 
have  only  a  share  or  a  limited  interest,  still  the  loss  which  I 
sustain  in  respect  of  my  share  or  interest  must  clearly  be  borne 
by  me,  not  by  him  .  .  .  The  plaintiff  contended  on  the  authority 
oiEaby  v.  Ridehalgh  (s)  that  the  plaintiff's  liability  as  cestui  que 

(m)  (1812)  1  Ves.  &  B.  114.  {q)  (1887)  37  Ch.  D.  329. 

(n)  (1886)  31  Ch.  D.  390.  (r)  (1868)  L.  K.  5  Eq.  276,  281. 

(o)  (1818)  3  Swans.  1,  64.  (s)  (1855)  7  De  G.  M.  &  G.  104. 
ip)  (1863)  1  De  G.  J.  &  S.  107. 


504 


The  Consequences  op  a  Breach  of  Trust. 


Art.  94.  trust  to  indemnity  the  defendant,  and  the  extent  of  the  plaintiff's 
inability  to  obtain  relief  against  the  defendant,  was  limited,  not 
by  the  amount  of  the  plaintiff's  share  in  the  trust  estate,  hut 
by  the  benefit  derived  by  the  plaintiff  from  the  hreaeh  of  trust." 
[His  lordship  then  showed  that  that  case  was  no  authority 
for  such  a  proposition,  and  continued:]  "  Suppose  a  cestui  que 
trust  in  remainder  to  induce  his  trustees  to  commit  a  breach  of 
trust  for  the  benefit  of  the  tenant  for  life — perhaps  his  own 
father  or  mother — can  such  a  remainderman  compel  the 
trustees  to  make  good  the  loss  or  resist  their  claim  to  have  it 
made  good  out  of  his  interest  when  it  falls  in,  if  some  other 
cestui  que  trust  compels  them  to  make  the  loss  good  ?  I 
apiirehend  not ;  and  yet  in  the  case  supposed,  the  cestui  que 
trust  in  remainder  might  not  himself  have  derived  any  benefit  at 
all  from  the  breach."  Lord  Justice  Kay  in  the  same  case  does  not 
seem  to  have  been  willing  to  commit  himself  to  the  extent  of  the 
words  above  italicised  (i)  ;  but  decided  that,  as  in  that  case,  the 
plaintiff  had  received  some  benefit  from  the  breach,  he  was 
primarily  liable  not  merely  to  the  extent  of  that  benefit,  but  to 
the  extent  of  his  whole  share. 


Cases  in 
which  one 
trustee  is 
bound  to 
indemnify  his 
less  guilty 
co-trustees. 


Paeagbaph  (1)  (b). 

In  Bahin  v.  Hughes  (u),  Cotton,  L.J.,  said  :  "  On  going  into 
the  authorities  there  are  very  few  cases  in  which  one  trustee 
who  has  been  guilty  with  a  co-trustee  of  breach  of  trust,  and 
held  responsible,  has  successfully  sought  indemnity  as  against 
his  co-trustee.  Lockhart  v.  Keilly  (x)  and  Thompson  v. 
Finch  (y)  are  the  only  cases  which  appear  to  be  reported. 
Now,  in  Lockhart  v.  Reilly,  it  appears  from  the  reiDort  of  the 
case  in  the  Law  Journal,  that  the  trustee  by  whom  the  loss 
was  sustained  had  been  not  only  trustee,  but  had  been  and 
was  a  solicitor,  and  acting  as  solicitor  for  himself  and  his 
co-trustee ;  and  it  was  on  his  advice  that  Lockhart  had  relied 
in  making  the  investment  which  gave  rise  to  the  action  of  the 
cestui  que  trust  (z).  ...  Of  course  where  one  trustee  has  got 
the  money  into  his  own  hands,  and  made  use  of  it,  he  will  be 

(a)  See  also  to  same  efieot  Be 
Turner,  Barker  v.  Ivimey,  [1897] 
1  Ch.  536 ;  and  Be  Linsley, 
Oattley  v.  West,  [1904]  2  Ch.  785, 
where  Wakeington,  J.,  made  a 
solicitor-trustee  indemnify  his 
co-trustee  against  costs,  merely 
because  he  was  negligent  in 
furnishing  accounts  to  the  bene- 
ficiaries. 


(i)  Chillingworth  v.  Chambers, 
[1896]  1  Ch.,  top  of  p.  707. 

(m)  (1886)  31  Ch.  D.  390,  394  ; 
and  see  also  Bobinson  v.  Harkin, 
[1896]  2  Ch.  415. 

(x)  (1856)  25  L.  J.  Ch.  697. 

iy)  (1856)  22  Beav.  316, 
8  De  G.  M.  &  a.  560  ;  but  see 
also  Wdrwick  v.  Bichardson 
(1842),  lOMee.  &  W.  284. 
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liable  to  his  co-trustee  to  give  him  an  indemnity  (a).     Now  I     Art.  94. 
think  it  wrong  to  lay  down  any  limitation  of  the  circumstances  ' 

under  which  one  trustee  would  be  held  Hable  to  the  other  for 
indemnity,  both  having  been  held  liable  to  the  cestui  que  trust ; 
but  so  far  as  cases  have  gone  at  present,  relief  has  only  been 
granted  against  a  trustee  who  has  himself  got  the  heiipfit  of  the 
breach  of  trust,  or  between  ivhoni  and  his  co-trustees  there  has 
existed  a  relation  tvhich  tvill  justify  the  court  in  treating  him  as 
solely  liable  for  the  breach  of  trust." 

It  must  not,  however,  be  assumed  from  this  judgment  that  Solicitor- 
a  solicitor-trustee  who  advises  the  commission  of  a  breach  of  trustee  not 

nscsssEirilv 

trust  is  necessarily  bound  to  indemnify  his  co -trustees;  for  liable  to 

where  the  co-trustee  has  himself  been  an  active  participator  ™<ifmii'fy 

oo-trustee. 
in  the  breach  of  trust,  and  has  not  participated  in  it  merely  in 

consequence  of  the  advice  and  control  of  the  solicitor,  he  will 
have  no  right  to  be  indemnified.  Thus,  where  one  of  the 
trustees  (a  lady)  joined  in  the  importunities  of  her  brother, 
and  thus  induced  her  co-trustee  (a  solicitor)  to  commit  a 
breach  of  trust  for  the  brother's  benefit,  it  was  held  that 
she  was  not  entitled  to  call  upon  the  solicitor-trustee  for  an 
indemnity  (b). 

Although,  as  stated   by  Lord    .Justice  Cotton  in  Bahin  v.  Even  where 
Hughes  (c),  a  trustee  who  has  got  the  trust  money  into  his  f^f^^  + 
own  hands  and  made  use  of  it,  will  in  general  be  liable  to  benefits  by 
indemnify  his  co-trustee,  yet  he  will  not  have  to  do  so  where  a[wa''s' liable 
his  breach  of  trust  is  only  remotely  connected  with  the  loss  ;  to  indemnify 
unless,  of  course,  he  was  guilty  of  actual  fraud.     Thus  the  fact  '=°-'^™^'6e. 
of  a  borrower  of  trust  funds  on  insufficient  security  repaying 
out  of  the  money  so  borrowed  a  debt  due  from  him  to  one  of  the 
trustees  is  not,  of  itself,  sufficient  to  render  the  trustee  accept- 
ing repayment  liable,  the  borrower  being  under  no  restriction 
as  to  its  application  {d). 

Paeagkaph  (2). 

The  primary  liability  of  a  trustee-beneficiary  for  a  breach 
of  trust,  is  confined  to  breaches  committed  with  his  privity, 
and  does  not  extend  to  the  case  where  his  only  breach  consists 
in  failing  to  take  steps  to  put  the  original  breach  right  when  he 
subsequently  becomes  a  trustee,  even  although,  if  he  had  done 

[a)  See  Fetherstone,  H.  v.  West  (d)  Ohillingworth  v.  Chambers, 

(1871),  Ir.  E.  6  Eq.  86.  [1896]  ,  1    Ch.    685;     Butler    v. 

(6)  HeadY.  Gould,  [1898]  2  Ch.  Butler  (1877),  7  Ch.  D.  116  ;  and 

250.  see  also  Whitney  v.  8mith  (1869), 

(c)  (1886)  31  Ch.  D.  390.  L.  R.  4  Ch.  513. 
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Art.  94.  so,  there  would  probably  have  been  no  loss  suffered.  In  such  a 
■  case  the  trustee  who  committed  the  original  breach  and  the 
subsequently  appointed  trustee-beneficiary  who  merely  failed 
in  his  duty  of  not  insisting  on  the  breach  being  set  right  are  not 
in  pari  delicto.  Both  may  be  liable  to  the  other  beneficiaries, 
but  the  original  breach  is  the  fons  et  origo  mali,  and  the  original 
trustee  who  alone  committed  it  is  primarily  responsible  as 
between  himself  and  the  trustee  subsequently  appointed. 
This  was  decided  by  Warkington,  J.,  in  Re  Fountaine, 
Fountaine  v.  Lord  Amherst,  in  1908  (in  which  the  present 
writer  was  counsel),  but  the  case  is  not  reported  on  this  point 
(which  was  not  appealed).  The  facts  are,  however,  reported  in 
relation  to  other  points  (which  were  appealed)  in  [1909] 
2  Ch.  382. 


Breaches  of 
trust  com- 
mitted at  the 
instigation, 
or  request,  or 
with  consent 
of  bene- 
ficiaries. 


To  render 
beneficiary 
liable  to 
indemnify 
trustee,  he 
must  have 
known  that 
act  was  a 
breach  of 
trust. 


Paeageaph  (3). 

Section  45  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53) 
(which  is  set  out  verbatim  in  paragraph  (3)  of  the  present 
article),  merely  gave  legislative  sanction  to  the  former  rule 
of  the  court  (e)  with  the  following  slight  extensions,  viz.,  it 
conferred  on  the  court  power  (1)  to  impound  the  interest  of  a 
married  woman  although  restrained  from  anticipation,  and  (2) 
to  extend  the  relief  to  cases  where  the  beneficiary  has  merely 
passively  "consented  in  writing"  to  the  breach  as  distin- 
guished from  cases  where  he  actively  requested  or  instigated 
it  (/).  The  Act,  therefore,  did  not  operate  to  curtail  or  affect 
the  previously  existing  rights  and  remedies  of  trustees,  nor 
alter  the  law  except  by  giving  greater  power  to  the  court  to 
protect  trustees  (/). 

In  order  to  make  a  beneficiary  liable  under  s.  45  of  the  Act 
of  1893,  he  must  not  only  have  instigated  or  requested  or 
consented  in  writing  to  the  breach,  but  must  also  have  known 
the  facts  which  would  render  what  was  done  a  breach  of  trust. 
Thus,  where  a  tenant  for  life  undeniably  requested  trustees 
to  invest  the  trust  fund  on  a  certain  security,  but  it  did  not 
appear  that  he  intended  to  be  a  party  to  a  breach  of  trust,  and 
in  effect  he  left  it  to  the  trustees  to  determine  whether  the 
security  was  a  proper  one  for  the  sum  to  be  advanced,  it  was 
held  that  the  trustees  could  not  impound  his  life  interest  to 


(e)  Fletcher  v.  OolUs,  [1905] 
2  Ch.  24  ;  and  see  Hanchett  v. 
Briscoe  (1856),  22  Beav.  496. 

(/)  With  regard  to  the  pro- 
cedvire  where  the  plaintiff  is  an 


innocent  beneficiary  and  the 
trustee  desires  to  claim  indemnity 
against  another  beneficiary,  see 
Be  Holt,  Holt  V.  Holt,  [1897]  2  Ch. 
525. 
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make   good   the   breach  (.9).      But  if  the  tenant  for  life  had     Art.  94. 

been  proved   to   have  knowingly  requested  a   breach  of  trust, 

the   decision   would  (even    before    the    statute)    have    been 

otherwise  (/i) ;  and  in  a  more  recent  case  it  has  been  held  that, 

quite  apart  from  the  statute,  a  tenant  for  life  who  consents  to 

the  trustee  handing  over  the  capital  to  his   (the  life  tenant's) 

wife,  cannot,  neither  can  his  trustee  in  bankruptcy,  deny  the 

right  of  the  trustee  who  has  had  to  replace  the  capital,  to 

impound  the  income  by  way  of  indemnity  during  the  life  of 

the  life  tenant ;  and  this  notwithstanding  that  the  consent  was 

not  in  writing  (i). 

The  right  of  a  trustee  to  impound  the  interest  of  beneficiaries  No  right  to 
who  have  instigated  a  breach  is,  however,  only  applicable  for  |n  order  to 
the  purpose  of  indemnifying  him  against  the  claims  of  other  make  good 
beneficiaries.     It  does  not  extend  to  indemnify  him  against  beneficLr^ 
other  losses.     Thus,   where   a  trustee  subsequently  became  interest, 
entitled  to  share  in  the  trust  fund  as  one  of  the  next  of  kin  of  a 
beneficiary,  it  was  held  that  he  could  not  call  on  a  beneficiary 
at  whose  instigation  the  breach  was  committed  to  indemnify 
him  against  loss  as  such  next  of  kin,  even  although  the  bene- 
ficiary had  given  him  an  express  covenant  of  indemnity  (fc).     It 
is  submitted  that  the  same  principle  would  apply  a  fortiori 
to  the  statutory  right,  which  is  not  so  strong  in  favour  of  the 
trustee  as  an  express  covenant. 

In   the   case   of  a  married  woman,  the  court  will  require  Guilty  l^now- 
stricter  proof  of  her  guilty  knowledge  than  in  the  case  of  a  man.  conduTiveiy'^ 
Even  where  she  was  not  restrained  from  anticipation,  and  the  proved  in 
charge   by  way  of  indemnity  was    express  and  not    merely  ^  maSed 
statutory,  it  was  held  that  her  position  was  very  different  to  woman, 
that  of   a  male  beneficiary.     Fey,  L.J.,   said  {I) :   "  Before   a 
trustee  can  claim  the  benefit  of  any  charge  or  right  of  retainer 
against  the  interest  of  a  married  woman  in  the  fund,  it  appears 
to  us  to  be  reasonable  that  he  should  show  that  the  charge 
or  right  of  retainer  was  created  by  her  with  a  full  knowledge  of 
all  the  circumstances.    It  is  probable  that,  in  the  case  of  a  man 
of  full  years,  the  court  would  presume  him  so  to  be  acting ;  but 
in  the  case  of  a  feme  covert,  we  do  not  think  the  presumption 
exists  in  favour  of  the  trustee,  whose  primary  duty  it  was  to 

ig)  Be    Somerset,    Somerset   v.  (i)  Fletcher    v.    Oollis,    [1905] 

Lord  Poulett,  [1894]  1  Ch.  231  ;  2  Ch.  24. 

Mara  v.   Browne,   [1895]   2   Ch.  (fe)  Evans   v.    Benyon   (1887), 

69.  37    Ch.    D.    329;     c/.    Orrett   v. 

(h)  Baby  v.  Bidehalgh  (1855),  Corser  (1855),  21  Beav.  52. 

7  De  G.  M.  &  a.  104 ;   Bolton  v.  (I)  Sawyer  v.   Sawyer   (1885 

Gurre,  [1895]  1  Ch.  544.  28  Ch.  D.  595. 
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Art.  94. 


Where 

married 

woman 

restrained 

from 

alienation. 


Wiiere 

trustees  have 
wrongfully 
parted  with 
trust  fund  to 
trustees  of 
subsidiary 
settlement. 


protect  the  fund  for  her  benefit.  .  .  .  AH  the  cases  in  which 
the  separate  estate  of  a  married  woman  has  been  held  to  be 
affected  by  a  breach  of  trust  are,  as  far  as  we  are  aware,  cases 
in  which  she  has  been  an  actual  actor  in  the  transaction 
herself ;  such  are  the  cases  of  Crosby  v.  Church  (m),  Clive  v. 
Garew  (n),  and  Pemberton  v.  M'Gill  (o).  In  no  case,  so  far  as  we 
know,  has  her  separate  estate  been  charged  on  the  mere  ground 
of  her  having  acquiesced  in  or  approved  of  the  breach  of 
trust."  (p). 

Indeed,  where  the  married  woman  is  restrained  from  aliena- 
tion, it  would  seem  that  the  statutory  power  of  the  court  to 
impound  her  interest  (which  is  merely  discretionary)  will  only 
be  exercised  in  the  plainest  cases,  as,  for  instance,  where  she 
has  been  guilty  of  fraud ;  and  never,  apparently,  where  the 
trustee  knew  that  he  was  committing  a  breach  of  trust  and 
yielded  weakly  to  her  solicitations  (q). 

In  any  case  where  trustees,  at  the  request  of  a  beneficiary, 
advance  the  trust  fund  to  her,  with  notice  that  she  has  settled 
it  by  another  settlement,  they  cannot  impound  her  income 
under  such  other  settlement,  because  that  income  is  not  the 
interest  of  a  beneficiary  in  the  trust  estate  of  which  they  are 
the  trustees  (r). 


(m)  (1841)  3  Beav.  485. 

(n)  (1859)  1  Johns.  &  H.  199. 

(o)  (1860)  IDr.  &Sm.  266. 

(p)  Quwre  see  Ranchett  v. 
Briscoe  (1856),  22  Beav.  496. 

[q)  Bioketts  v.  Biehetts  (1891), 
64  L.  T.  263  ;  Bolton  v.  Curre, 
[1895]  1  Ch.  544  ;  Be  Holt,  Holt 
V.  Holt,  [1897]  2  Ch.  525.     But 


of.  Qriflth  V.  Hughes,  [1892]  3  Ch. 
105,  where  Kekewich,  J.,  exer- 
cised the  power,  and  Molyneux 
V.  FUtcher,  [1898]  1  Q.  B.  648, 
where  K^nnedt,  J.,  seemed  to 
hint  that  he  might  have  exercised 
the  power  if  the  lady  had  been 
party  to  the  action. 

(r)  Bioketts  v.  Bioketts,  supra. 
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Abt.  96. — Liability  of  Third  Parties  or  Beneficiaries  who 
are  Parties  to  a  Breach  of  Trust. 

(1)  All  persons  who  knowingly  (a)  meddle  with 
trust  funds,  or  mix  themselves  up  with  a  breach  of 
trust,  are  equally  liable  with  the  trustees ;  and  equally 
subject  to  the  restrictions  on  the  right  of  pleading  the 
Statutes  of  Limitation  (b). 

[2]  Where  a  person  who  is  indebted  to  the  trust 
estate  (c)  (whether  by  reason  of  being  mixed  up  in  a 
breach  of  trust  or  in  respect  of  a  simjjle  debt)  has  an 
equitable  interest  in  the  trust  property  (whether 
original  or  derivative  (d) ),  it  may  be  impounded  to  make 
good  his  liability  to  the  trust  estate.  This  right  is 
available  not  only  against  him  personally  (e),  but  also 
against  all   persons   claiming    under    him,    including 

(a)  See    Be    Kingston    Cotton  [1894]  1  Ch.  671. 

Mill  Co.  (No.  2),  [1896]  1  Cli.  (d)  Jacubs  v.  Rylance  (1874), 

331  ;      Williams     v.       Williams  L.   R.   17  Eq.   341  ;    Doering  v. 

(1881),  17  Ch.  D.  437.  Doering  (1889),  42  Ch.  D.  203; 

(6)  Be  Barney,      Barney      y.  Chillingwoiih  v.  Chambers,  [1896] 

Barney,  [1892]  2  Ch.  265  ;   Blyth  1  Ch.  685. 

V.   Fladgate,   [1891]   1   Ch.   337;  (e)  WoodyattY.  Gresley  (m^), 

Dia;on  V.  DiaioTO  (1878),  9  Ch.  D.  8   Sim.    180;     FvUer  v.   Knight 

587;     Morgan  v.  Bljord  (1876),  (1843),  6  Beav.  205;    M'Oachen 

4   Ch.   D.    352;    Lee  v.   Sankey  v.    Dew    (1851),    15    Beav.    84; 

(1872),  L.  E.  15  Eq.  204;    Bolfe  Vaughton    v.    Noble   (1864),    30 

Y.  Gregory  (1865),  11  Jur.  (N.  s.)  Beav.    34;     Jacubs    v.    Rylance 

98;  Bachham  v.  Siddall  (1850),  (1874),  L.   E.    17  Eq.   341  ;    Be 

1  Mao.  &  G.  607  ;    and  see  Lyell  Taylor,  Taylor  v.  Wade,  supra  ; 

Y.  Kennedy  (1889),  14  App.  Cas.  Re    Weston,    Davies    v.    Tagart, 

at  p.  459.  [1900]  2  Ch.  164. 

(c)  Be  Taylor,  Taylor  v.  Wade, 
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Art.  95. 


Trust  fund 
lent  to  tenant 
for  life. 


Tenant  for 
life  may  have 
to  account 
for  excessive 
interest. 


Third  party 
with  notice 
of  breach 
is  liable. 


Devisee  or 
heir  inter- 
fering. 


purchasers  for  value  without  notice  (/).  But  where 
he  takes  a  legal  (as  distinguished  from  an  equitable) 
beneficial  interest  under  the  same  settlement,  that 
cannot  be  touched  (gf). 

(3)  Paragraph  (2)  is  senible  now  applicable  (in  the 
discretion  of  the  court)  where  the  party  is  a  married 
woman  restrained  from  anticipation,  if  she  has  insti- 
gated or  requested  a  breach  of  trust,  or  consented 
to  it  in  writing  (li) ;  but  not  otherwise  (t). 

Paeagraph  (1). 

A  trustee,  in  breach  of  trust,  lends  the  trust  fund  to  the 
tenant  for  life.  Here  both  the  trustee  and  the  tenant  for  life, 
(who  has  got  the  trust  funds  into  his  own  hands  by  a  breach 
of  trust  to  which  he  was  himself  a  party  {k)),  will  be  jointly  and 
severally  liable  to  the  beneficiaries. 

It  would  seem  also,  that  where  a  tenant  for  life  has  been 
privy  to  an  unauthorised  investment  made  in  order  to  give 
him  an  increased  income,  and  a  loss  of  capital  has  resulted, 
he  is  liable  to  be  ordered  to  recoup  so  much  income  as 
represents  the  difference  between  what  he  has  received  and 
what  he  ought  to  have  received  (l). 

A  testator  bequeathed  a  sum  of  i!600  (which  he  described  as 
being  in  the  hands  of  one  Gregory,  to  whom  he  had  lent  the 
same  on  the  security  of  his  note  of  hand)  to  his  son-in-law 
Rolfe,  upon  certain  trusts.  Eolfe,  the  trustee,  became  indebted 
to  Gregory,  and  in  order  to  discharge  part  of  that  debt  he 
delivered  to  Gregory  the  note  of  hand  for  £600.  It  was  held 
that,  as  Gregory  had  information  of  the  manner  of  the  bequest, 
he  was  a  party  to  the  fraudulent  abstraction  of  the  trust 
property,  and  liable  to  refund  the  amount ;  and  that  being 
founded  on  fraud,  the  Statute  of  Limitations  did  not  apply  (m). 

So  a  party  assuming  to  act  as  heir  or  devisee  of  a  trustee. 


(f)  Jacuhs  V.  Bylance  (1874), 
L.  R.  17  Eq.  341;  Doeringy. Doe- 
ring  (1889)  42  Ch.  D.  203;  Bolton 
V.  Gurre,  [1895]  1  Ch.  544  ;  Edgar 
V.  Plomley,  [1900]  A.  C.  431. 

ig)  Egbert  v.  Butter  (1856),  21 
Beav.  560;  Fox  Y.Buoldey  (1876), 
3  Ch.  D.  508  ;  but  see  Woody att 
V.  Qresley  (1836),  8  Sim.  180. 

(fe)  Semble,  under  s.  45  of  the 
Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  the  beneficiaries  being 
subrogated  to  the  trustees. 


(i)  Stanley  v.  Stanley  (1878), 
7  Ch.  D.  589,  and  Hale  v. 
Sheldrake  (1889),  60  L.  T.  292. 

(k)  GowperY.  StoneJiam(18Q3), 
68  L.  T.  18. 

(l)  See  Grifithsr.  Porter  (1858), 
25  Beav.  236  ;  but  seeus  where  no 
loss  has  resulted,  see  pp.  245, 
246,  supra. 

(m)  Bolfe  V.  Gregory  (1865),  11 
Jur.  (n.s.)  98;  Dixon  v.  Dixon 
(1878),  9  Ch.  D.  587. 
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and  committing  an  act  which,  if  done  by  the  trustee,  would     Art.  95. 
have  been  a  breach  of  trust,  cannot  relieve  himself  of  liability         — 
by  asserting  that  he  was  not  acting  as  trustee  (w). 

Again  a  fund  was  standing  to  the  account  of  two  Bankers  with 
trustees  in  the  books  of  some  bankers,  who  had  notice  that  f°''f  f  °*j 
it  was  a  trust  fund ;  and  by  the  direction  of  the  tenant  for 
life  only,  they  transferred  it  to  his  account,  and  thereby 
obtained  payment  of  a  debt  due  from  him  to  them.  Held 
that  the  trustees  might  sue  the  bankers  to  have  the  trust 
fund  replaced,  and  that  the  Statute  of  Limitations  was  not 
applicable  (o).  In  this  case  the  bankers  profited  by  the  breach, 
but  it  would  seem  to  be  immaterial ;  for  where  a  debtor  to 
A.,  with  full  knowledge  that  she  had  assigned  the  debt  to  the 
trustees  of  her  marriage  settlement,  paid  part  of  it  to  her 
husband,  he  was  held  liable  (p). 

In  Eaves  v.  Hickson  (q),  trustees  had  paid  over  trust  funds  Trust  fund 
bequeathed  to  the  children  of  one  William  Knibb,  upon  the  w^OTg'person 
faith  of  a  forged  marriage  certificate  which  William   Knibb  on  faith 
produced  to  them,  from  which  it  appeared  that  certain  illegi-  certm^ate 
timate   children   of  his   were   legitimate.     It   was  held   that 
William  Knibb,  who  had  produced  the  certificate,  must   be 
made  responsible  for  the  money  as  well  as  the  trustees. 

In  general,  beneficiaries  may  proceed  against  an  agent  of  Trustee 
their  trustee  where  he  has  not  confined  himself  to  the  duties  '^^  """^  *"''*' 
of  an  agent  (r),  but,  by  accepting  a  delegation  of  the  trust  (s), 
or  by  fraudulently  mixing  himself  up  with  a  breach  of  trust, 
has  become  a  trustee  by  construction  of  equity  (t).  It  is, 
however,  essential  to  the  character  of  a  trustee  de  son  tort 
that  he  should  have  trust  property  either  actually  vested  in 
him,  or  so  far  under  his  control,  that  he  is  in  a  position  to 
require  that  it  should  be  vested  in  him  (w).  For  instance, 
solicitors  who  prepare  deeds  relating  to  contemplated  technical 
breaches  of  trust,  but  advise  against  their  execution,  are  not 
liable  if  they  have  no  reason  to  suspect  dishonesty  {x).     But 

(n)  BackhamY.8iddall{,l^5Q),  [1894]    3    Ch.    185;     Myler    v. 

1  Mac.  &  Gr.  607.  Fitzpatrick  (1822),  6  Madd.  360. 

(o)  Bridgman   v.    QUI   (1857),  (s)  Cowperv.  Stoneham  {18QS), 

24  Beav.  302.     As  to  rights  of  68  L.  T.  18. 

bankers  where  trust  funds  are  (t)  Be     Barney,     Barney     v. 

paid  in  to  the  trustee's  private  Barney,  [1892]  2  Ch.  265  ;  Myler 

account,  see  infra,  p.  520.  v.  Fitzpatrick,  supra. 

(p)  Andrews       v.        Bousfleld  (it)  lb.,  and  see  Be  Blundell, 

(1847),   10  Beav.   511;    and  see  Blundell  v.   Blundell  (1888),   40 

to  like  efiect  Sheridan  v.  Joyce  Ch.  D.  370. 

(1844),  1  Jo.  &  Lat.  401.  (x)  Barnes    v.     Addy    (1874), 

(q)  (1861)  30  Beav.  136.  L.  K.  9  Ch.  244. 

(r)  See  Brinsden  v.  Williams, 
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Art.  95. 


Party  getting 
possession  of 
property  by 
breach  of 
trust  only 
discharged 
when  it  is. 
repaid  to 
trustees. 


Solicitor 
knowingly 
assisting  in 
getting  fund 
in  court  paid 
to  wrong 
person. 


where  the  capital  of  a  trust  fund,  having  got  into  the  hands  of 
the  trustee's  soHcitor,  was,  through  his  intervention,  spent  by 
the  trustee,  the  soHcitor  was  held  liable  {y) ;  for  where  trust 
funds  come  into  the  custody  and  under  the  control  of  a 
solicitor,  or  indeed  of  any  one  else,  with  notice  of  the  trusts,  he 
can  only  discharge  himself  of  liability  by  showing  that  the 
property  was  duly  applied  in  accordance  with  the  trusts  {z). 
It  is  not  sufficient,  for  example,  to  show  that  the  solicitor 
invested  it  by  the  direction  of  the  trustees  in  an  unauthorised 
(as  distinguished  from  an  insufficient  (a))  investment  (z)  ;  nor 
that  he  paid  it  to  one  of  several  trustees  who  misappropriated 
it  (h) ;  nor  that  by  the  direction  of  the  trustee  he  paid  it  to  a 
person  to  whom  he  knew  it  was  not  payable  (c) ;  for  all  of  these 
acts  are  clear  infringements  of  the  trust,  as  a  solicitor  ought  to 
be  well  aware.  Of  course,  however,  a  solicitor  would  be  justi- 
fied in  paying,  and  indeed  would  be  compellable  to  pay,  it  to 
the  whole  of  the  trustees  jointly. 

Again,  trustees  of  real  estate  in  trust  for  sale,  sold  and  con- 
veyed it  to  the  purchaser,  but  (in  breach  of  trust)  only  received 
part  of  the  purchase-money,  the  deeds  being  deposited 
with  one  of  the  trustees  as  an  equitable  security  for  the 
balance.  Some  years  afterwards  the  purchaser  paid  the 
balance  to  this  trustee  in  exchange  for  the  deeds,  and  the 
trustee  misappropriated  it.  Held  that  the  purchaser  had 
mixed  himself  up  in  a  breach  of  trust  and  was  responsible 
for  the  loss  {d). 

If  a  solicitor,  knowing  that  money  which  is  in  court  belongs 
to  one  person,  commences  proceedings  in  the  name  of  another, 
and  obtains  payment  to  such  other,  he  is  personally  chargeable 
with  the  amount.  Nay,  even  if  he  has  not  actual  knowledge  of 
the  falseness  of  the  claim,  but  has  knowledge  of  circumstances 
which,  if  duly  considered,  would  lead  to  a  knowledge  of  the 


{y)  Morgan  v.  Stephens  (1861), 
3  GifE.  226. 

(s)  Blyth  V.  Fladgate,  [1891] 
1  Ch.  337  ;  Soar  v.  Ashivell, 
[1893]  2  Q.  B.  390. 

(a)  Brinsden  v.  Williams, 
[1894]  3  Ch.  185,  and  Mara  v. 
Brown,  [1896]  1  Ch.  199  ;  and  see 
and  consider  Stolces  v.  Prance, 
[1898]  1  Ch.  212,  a  case  of  con- 
tributory mortgage,  in  which 
it  was  held  that  the  solicitors 
who  contributed  to  the  mortgage 
were    not     postponed     to     the 


(b)  Lee  v.  Sanhey  (1873),  L.  R. 
15  Eq.  204. 

(c)  Midgley  v.  Midgley,  [1893] 
3  Ch.  282,  where  the  debt  which 
was  paid  had  been  declared  by 
the  court  to  be  barred  by  the 
Statute  of  Limitations,  notwith- 
standing which  the  trustee  by 
the  hand  of  the  solicitor  paid  it. 

(d)  Webb  V.  Ledsam  (1855), 
1  Kay  &  J.  385  ;  and  see  also 
Kellaway  v.  Johnson  (1842), 
5  Beav.  319. 
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truth,  he  will  be   made   personally  responsible   for  the  loss     Art.  95. 
which  his  want  of  consideration  may  cause  (e). 

Again,  where  a  solicitor  receives  trust  moneys  on  payment  Solicitor  re- 
off  of  a  mortgage,  and  retains  them,  he  is  in  the  position  of  an  rltaiLmg^ 
express  trustee ;  and,  as  has  been  stated  above,  he  can  never  trust  money. 
plead  the  Statutes  of  Limitation  in  respect  of  money  which  he 
has  received  and  converted  to  his  own  use  (/). 

Paragraph  (2). 

As  stated  in  the  second  paragraph  of  the  present  article,  the  Where  party- 
equitable  interest  of  a  partial  beneficiary  who  has  made  himself  ^f  "g^^^ 
liable  by  joining  in  a  breach  of  trust,  may  be  stopped  at  the  breach  ia 
instance  of   his  co-beneficiaries,  until    the  whole  loss  to  the  benefiotary 
estate  has  been  made  good.     This  right   of  the  beneficiaries  his  beneficial 
must  not,  however,  be  confused  with  the  limited  right  of  the  iS!bte  to  make 
trustee  (treated  of  in  Article  94,  supra)  to  impound  the  interest  good  tte  loss. 
of  a  beneficiary  who  has  requested,  instigated,  or  consented  in 
writing  to  a  breach  of  trust,  by  way  of  indemnifying  the  trustee 
himself.     The  two  rights   are    essentially  different,  and  it  is 
apprehended  that  beneficiaries  might  have  the  right  referred 
to  in  paragraph  2  of  the  present  article,  in  cases  where  the 
trustee  (who  is  after  all  -particeps   criviinis)  might  be  refused 
the  right  of  impounding  the  interest  of  the  instigating  bene- 
ficiary.    It  must  also  be  understood  that  the  rule  laid  down  in 
paragraph  2  of  the  present  article,  applies  a  fortiori  to  the  case 
of  a  beneficiary  who  is  also  a  trustee ;  for  the  liability  of  the 
beneficiary  is  really  founded  upon  his  having  made  himself  a 
trustee  de  son  tort.     In  both  cases  the  trustee,  or  trustee  de  son 
tort,  is  personally  liable ;  and  in  both  cases  in  his  capacity  of 
beneficiary  he  must  make  good  his  indebtedness  to  the  trust 
estate  before  he  can  claim  to  share  in  it  {g). 

A  trustee,  in  breach  of  trust,  lent  the  trust  fund  to  A.  B.,  Retainer  of 
the  tenant  for  life.  The  trustee  afterwards  concurred  in  a  ^'^u^ake'"^ 
creditor's  deed,  by  which  A.  B.'slife  interest  was  to  be  applied  good  breach 
in  payment  of  his  debts,  and  the  trustee  received  thereunder  a  ^y^  tf^ant 

for  life. 

(e)  Ezart   v.   lAsUr   (1842),   5  561 ;     but    c/.    Doyle    v.    Foley 

Beav.  585  ;    Todd  r.  Studholme  (No.    1),   [1903]  2  Ir.   E.   95,  a 

(1857),   3  Kay  &  J.   324;    and  case  of  executor  de  son.  tort  ;  and 

Be  Dangar's    Trusts   (1889),   41  M'Ardle    v.     Oaughran,    [1903] 

Cli.  D.  178,  wtere  the  cases  are  1  Ir.  K.  106. 

collected.  (g)  See  Be  Aherman,  Akerman 

if)  Moore    v.    Knight,    [1891]  v.  Akerman,  [1891]  3  Ch.   212, 

1    Ch.    547  ;     Soar   v.    Ashwell,  and  eases  there  cited  ;  and  Booth 

[1893]  2  Q.  B.  390  ;    Be  Dixon,  v.  Booth  (1838),  1  Beav.  125. 
Heynes  r.  Dixon,  [1900]  2  Ch. 
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Art.  95. 


Rule  applies 
to  derivative 
as  well  as  to 
original 
shares. 


But  not  to 
distinct  trust 
created  by 
same  instru- 
ment. 


Retainer  of 
beneficiary's 
interest  to 
make  good 
a  debt  due 
from  him  to 
the  trust 
estate,  even 
where  statute 
barred. 


debt  due  to  him  from  A.  B.  Before  the  other  creditors  had 
been  paid,  the  trustee  retained  the  life  income  to  make  good 
the  breach  of  trust.  It  was  held  that  the  court  would  not 
restrain  the  trustee  from  making  good  the  breach  of  trust  out 
of  the  life  income ;  for  although  the  trustee,  being  a  creditor 
and  party  to  the  deed,  had  qua  himself,  no  right  to  retain  the 
life  interest,  yet,  as  representing  the  beneficiaries,  he  was  justi- 
fied in  doing  so  (h). 

The  rule  applies  not  only  to  shares  taken  directly  under  the 
settlement  creating  the  trust,  but  also  to  shares  purchased 
from  or  otherwise  derived  through  or  under  immediate  bene- 
ficiaries. Thus,  where  a  Mrs.  D.,  who  was  trustee  and  life 
tenant  under  a  will,  took  assignments  from  two  of  the  bene- 
ficiaries entitled  in  remainder,  and  committed  divers  breaches 
of  trust  which  only  came  to  light  on  her  death,  it  was  held 
that  the  two  shares  which  she  had  purchased  were  liable  to 
make  good  the  loss  to  the  estate.  Moreover,  this  right  of  the 
beneficiaries  was  held  to  take  priority  over  persons  to  whom 
Mrs.  D.  had  mortgaged  the  shares  in  question  (i).  The  fact 
that  the  mortgagees  were  bond  fide  mortgagees  for  value 
without  notice  was  immaterial ;  for  the  equitable  interest  in 
question  was  a  chose  in  action,  and  purchasers  of  choses  in 
action  take  subject  to  all  equities.  Indeed,  so  far  has  this 
been  carried,  that  such  purchasers  have  been  held  to  take 
subject  to  breaches  of  trust  committed  subsequent  to  the 
purchase  {k). 

The  rule,  however,  has  no  application  to  beneficial  interests 
under  distinct  trusts  even  although  created  by  the  same 
settlor  and  by  the  same  instrument.  Thus  where  a  person  is 
beneficially  interested  in  (or  even  a  trustee  of)  settled 
residuary  estate  and  is  liable  for  a  breach  of  trust  com- 
mitted in  relation  to  it,  his  beneficial  interest  under  a  trust 
of  specific  property  created  by  the  same  will  cannot  be 
impounded  (l). 

The  rule  now  under  consideration  is  not  confined  to  cases 
of  breach  of  trust,  but  is  equally  applicable  where  a  beneficiary 


[h)  Fuller  v.  KnigU  (1843), 
6  Beav.  205  ;  and  Bee  also 
Carson  v.  Sloane  (1884),  13  L.  E. 
Ir.  139  ;  Bolton  v.  Ourre,  [1895] 
1  Ch.  544. 

(i)  Doering  v.  JDoenng  (1889), 
42  Ch.  D.  203,  and  oases  there 
cited  ;  and  see  also  Ke  Alcerman, 
Alcerm.an  v.  Ahernuin,  [1891] 
3  Ch.  212. 


(fe)  Per  Hall,  V.-C,  Hooper  v. 
Smart  (1875),  1  Ch.  D.  90,  98; 
and  see  also  Morris  v.  Livie 
(1842),  1  Y.  &  Coll.  C.  C.  380; 
Irby  V.  Irby  (1858),  25  Beav. 
632  ;  Barnett  v.  Sheffield  (1852), 
1  Do  G.  M.  &  G.  371  ;  and  Cole 
V.  Muddle  (1852),  10  Hare,  186. 

(1)  Se  Towndrow,  Gratton  v. 
Maclien,  [1911]  1  Ch.  662. 
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is  indebted  to  the  trust  estate.  By  a  separation  deed,  after  Art.  95. 
reciting  that  the  husband  and  wife  had  agreed  to  live  apart, 
the  husband  assigned  certain  leaseholds  to  trustees  in  trust  to 
pay  the  rents  to  the  wife  for  life,  and  then  to  sell  and  hold  the 
proceeds  (in  the  events  which  happened)  in  trust  for  himself ; 
and  he  covenanted  to  make  up  the  wife's  income  to  £300  a 
year.  The  husband  paid  nothing  under  the  covenant,  and  in 
1868  he  was  adjudicated  a  bankrupt.  The  trustees  proved  for 
arrears  due  down  to  the  date  of  the  bankruptcy,  but  there  were 
further  arrears  due  to  them  since  that  date.  On  the  death  of 
the  wife,  the  husband's  assignee  in  bankruptcy  claimed  the 
leaseholds.  It  was  held,  however,  that  the  trustees  were 
entitled  to  retain  them  until  the  arrears  were  satisfied ;  and 
semble,  that  the  right  of  trustees  to  retain  trust  property  as 
against  a  beneficiary  who  owes  money  to  them  as  trustees 
under  the  instrument  creating  the  trust,  exists  in  favour  of 
trustees  of  a  voluntary  settlement  which  has  been  so  com- 
pleted as  to  be  enforceable  by  the  court  (m).  The  rule 
applies  even  where  the  debt  is  statute  barred  (n),  provided 
that  it  was  a  debt  for  which,  but  for  the  Statute  of  Limita- 
tions, the  debtor  could  have  been  sued  (o).  Trustees  cannot, 
however,  retain  the  share  of  a  beneficiary  as  against  future 
instalments  of  a  debt  repayable  by  instalments  (p). 

Where  a   defaulting  trustee   who   is  also   a   beneficiary  in  Acceptance 
remainder  makes  a    composition    which    is    accepted  by  the  sfyo„°from' 
new  trustees  they  cannot  afterwards  claim  to  retain  his  bene-  defaulting 
ficial  interest  to  make  good  the  balance  of  the  loss  (q).  fic'iarT'  ™^' 

A    somewhat    curious    complication    arises    where    money  where  plain  - 
has,  in  breach  of  trust,  been  paid  to  a  person  whose  estate  tJ^Jfg^duary 
subsequently  devolves  or  is  bequeathed  to  the  plaintiff.     Thus  legatee  of 
where  a  trustee  had  wrongfully  paid  part  of   the    capital  of  hafben^fited 
the  trust  fund  to  the  plaintiff's  father  under  whose  intestacy  by  breach, 
the  plaintiff  was  entitled  to    and  received  two-thirds  of  his 
estate,  it  was  held  that  the  father's  assets  in  the  hands  of  the 
plaintiff  were  primarily    liable  to   make   good    two-thirds  of 
the  trust  fund  in  exoneration  of  the  trustee  (r). 

(m)  Be     Weston,     Davies     v.  2  Ch.  66. 

Tagart,    [1900]   2   Ch.    164  ;     Be  (o)  See  Wheeler,  HanMnson  v. 

Akerman,  Alterman  v.  Alcerman,  Eayter,  [1904]  2  Ch.  66. 

[1891]  3  Ch.  212  ;    and  see  and  (p)  Be    Abrahams,     Abrahams 

consider  analogous  rightof  execu-  v.  Abrahams,  [1908]  2  Ch.  69. 

tors,  Be  Taylor,  Taylor  v.  Wade,  (q)  Be  Sewell,  White  v.  Sewell, 

[1894]  1  Ch.  671.  [1909]  1  Ch.  806. 

(n)  Be  Alcerman,  Alcerman  v.  (r)  Orrett  v.  Corser  (1855),  21 

Alcerman,    supra  ;    Be    Wheeler,  Beav.  52. 
Hanlcinson     v.     Eayter,      [1904] 
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The  Consequences  of  a  Breach  of  Trust. 


Art.  95. 

How  far 
beneficiary 
who  has  been 
innocently- 
overpaid  is 
liable  to 
refund. 


No  recouping 
of  excess  in- 
come derived 
from  im- 
proper invest- 
ment. 


Where  a  trustee  has  made  any  over-payment  to  a  beneficiary 
in  error,  he  can,  on  behalf  of  the  other  beneficiaries  (but  not 
on  behalf  of  himself  if  he  also  be  a  beneficiary  (s) ),  recoup  the 
trust  out  of  any  other  interest  (if  any)  of  that  beneficiary  in 
the  trust  estate  (i)  ;  but  the  court  will  not,  as  a  rule,  order  the 
over-paid  beneficiary  personally  to  refund  to  the  trustee  who 
has  been  disallowed  the  item  in  his  accounts  (m).  However,  it 
would  seem  that  a  co-beneficiary  could  compel  repayment  of 
the  excess  (x) ;  but  the  onus  would  lie  upon  him  of  proving 
that  what  the  other  beneficiary  had  received  was  an  over- 
payment, having  regard  to  the  value  of  the  estate  at  the  date 
of  the  payment,  and  did  not  arise  merely  by  reason  of  sub- 
sequent depreciation  (y).  This,  of  course,  presupposes  that 
payment  at  all,  at  the  date  in  question,  was  proper ;  for  other- 
wise, if  the  date  for  payment  had  not  arisen,  the  payment 
would  itself  have  been  a  breach  of  trust  to  which  the  payee 
would  have  been  privy. 

However,  it  appears  to  be  settled,  that  where  a  beneficiary 
for  life  has  received  a  high  rate  of  interest  from  a  security  on 
which  the  trustees  ought  not  to  have  invested,  and  which  sub- 
sequently turns  out  to  be  insufficient,  he  will  not  be  liable  to 
account  for  any  part  of  the  income  received  (z) ;  unless  he  was 
either  one  of  the  trustees  (a)  or,  with  full  knowledge,  a  consent- 
ing party  to  the  investment  (6).  But  per  contra  he  will  not  get 
any  arrears  of  income  on  realisation  of  the  security  without  bring- 
ing into  hotchpot  all  income  received  by  him  during  its  continu- 
ance {b).  Not  so,  however,  where  the  security  was  not  improperly 
made  {e.g.,  where  it  was  made  by  the  testator  himself  (c)). 

But  where  a  testator  devised  certain  real  estate  for  life  to 


(«)  Be  Home,  Wilson  v.  Cox 
Sinclair,  [1905]  1  Ch.  76. 

(t)  Livesey  v.  Livesey  (1827), 
3  Kuss.  287 ;  Bihhs  v.  Ooren 
(1849),  11  Beav.  483. 

(«)  Bournes  v.  Bullock  (1858), 
25  Beav.  54 ;  Bate  v.  Hooper 
(1855),  5  De  G.  M.  &  G.  338; 
but  cf.  Hood  V,  Clapham  (1854), 
19  Beav.  90,  where  it  was 
allowed ;  and  consider  Allcard 
v.  Walker,  [189ft]  2  Ch.,  at  p.  384, 
as  to  the  converse  case,  where 
funds  have  been  erroneously 
paid  to  the  trustees. 

(x)  Harris  v.  Harris  (No.  2) 
(1861),  29  Beav.  110;  Baynard 
V.  Woolley  (1856),  20  Beav.  583. 

(y)  Be  Winalow,  Frere  v. 
Winslow  (1890).  45  Ch.  D.  249  ; 


Fenwick  v.  Clarke  (1862),  4  De  G. 
F.  &  J.  240  ;  Peterson  v.  Peterson 
(1866),  L.  E.  3  Eq.  Ill;  and 
Hilliard  v.  Fulford  (1876),  4 
Ch.  D.  389. 

(s)  See  Be  Bird,  Bodd  v. 
Evans,  [1901]  1  Ch.  916,  and  com- 
ments thereon  of  Warrington, 
K.C.,  arguendo  in  Be  Alston, 
Alston  V.  Houston,  [1901]  2  Ch., 
at  p.  587  ;  Be  Home,  Wilson  v. 
Cox  Sinclair  [1905],  1  Ch.  76. 

(a)  See  Be  Sharp,  Bickett  v. 
Biokett,  [1906]  1  Ch.  793,  796. 

(b)  See  Chrififhs  v.  Porter 
(1858),  25  Beav.  236. 

(c)  Be  Cooks,  Coaks  v.  Bayley, 
[1911]  1  Ch.  171  ;  and  see  supra-' 
Art.  45,  p.  245. 


Liability  of  Thied  Paeties,  etc.  517 

one  of  his  executors  and  trustees,  and  the  devisee  afterwards  Art.  95. 
committed  a  breach  of  trust,  and  filed  his  petition  for  Hquida- 
tion,  it  was  held  that,  as  against  the  trustee  in  liquidation,  the  nottpply 
other  beneficiaries  had  no  lien  on  the  interest  of  the  trustee ;  to  legal 
Lord  Justice  Jambs  saying :  "  the  estate  of  a  legal  devisee  interests. 
is,  under  no  circumstances,  under  the  control  of  the  court  "  (d). 
Whether,  however,  the  same  rule  applies  to  legal  estates  or 
interests  under  a  settlement  to  which  the  beneficiary  in  default 
is  a  party  seems  questionable.  In  Woodyatt  v.  Gresley(e),  it 
was  held  that  it  did  not.  On  the  other  hand,  in  the  more 
recent  case  of  Re  Brown,  Dixon  v.  Brown  (/),  Kay,  J.,  said  : 
"  It  has  always  been  a  rule  of  the  Court  of  Chancery  that  if  a 
trustee  misappropriates  trust  money,  and  has  an  equitable 
interest  under  the  trust  deed,  the  court  will  not  allow  him  to 
receive  any  part  of  the  trust  fund  in  which  he  is  equitably 
interested  under  the  trust,  until  he  has  made  good  his  default 
as  trustee.  That  is  a  doctrine  which  is  not  in  the  least  in 
question,  and  is  very  thoroughly  established.  But  if  the 
trustee  has,  under  the  will  or  other  instrument  which  created 
the  trust,  a  legal  interest  in  land  which  is  not  bound  by  the 
trust  at  all,  then  the  Court  of  Equity  has  no  power  to  lay  hold 
of  that  legal  interest  or  to  assert  anything  in  the  nature  of  a 
lien  or  charge  upon  it  in  order  to  recoup  the  breach  of  trust." 

Paeageaph  (3). 

It  seems  to  be  clear  that,  apart  from  s.  45  of  the  Trustee  whether 
Act,  1893  (56  &  57  Vict.  c.  53),  beneficiaries  have  no  right  to  j^l^ried"* 
demand  that  the  interest  of  a  beneficiary  who  has  been  party  woman 
to  a  breach  of  trust  shall  be  impounded  to  make  good  the  loss  from^antici- 
to  the  trust  estate,  where  she  is  a  married  woman  restrained  pation  can  be 
from  anticipation  (g).     It  is,  however,  submitted  that  s.  45  of  '™P°'^"  ^  • 
the  Trustee  Act,  1893,  enables  the  court,  in  the  exercise  of  its 
discretion,  to  entertain  such  a  demand  where  the  breach  has 
been  committed  at  the  instigation,  or  at  the  request,  or  with 
the  written  consent  of  such  a  beneficiary.     No  doubt  the  words 
of  the  statute  confer  this  power  on  the  court  for  the  indemnity 
of  the  trustee,  and  not  for  the  indemnity  of  the  other  benefici- 
aries;   unless  the  concluding  words,  "or   persons   claiming 
through  him,"  can  be  said  to  embrace  the  beneficiaries,  which 

(d)  Fox    V.    BucTcley    (1876),      ATcerman    v.    Aherman,    [1891] 
3  Oil.  D.  508.  3  Ch.  212. 

(e)  (1836)  8  Sim.  180.  (g)  Stanley  v.  Stanley  (1878), 
(/)  (1886)  32  Ch.  D.  597  ;   and      7  Ch.  D.  589  ;   Hale  v.  SheUrake 

see  also  Hallett  v.  EalleU  (1879),      (1889)  60  L.  T.  292. 
13  Ch.  D.  232,  and  Be  Aherman, 
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Art.  95.      seems  doubtful.    But  on  the  analogy  of  cases  in  which  creditors 
"  of  a  trust  business  have  been  allowed  to  stand  in  the  place  of 

a  trustee  who  has  a  right  to  be  indemnified  out  of  the  trust 
estate  (/t),  it  is  submitted  that  the  beneficiaries  ought  to  be 
allowed,  by  way  of  subrogation,  to  take  the  benefit  of  the 
indemnity  which  is  given  by  the  statute  to  a  trustee  in  cases 
where  that  trustee  is  unable  to  make  good  the  loss  himself. 
If  this  be  not  so,  it  is,  indeed,  a  strange  anomaly  that  the  authors 
of  the  Trustee  Acts  of  1888  and  1893,  should  have  inserted 
a  section  dealing  with  the  right  of  the  trustee  to  impound  the 
interest  of  a  hene&ciavj jjarticejjs  criviinis  by  way  of  indemnity 
to  himself,  but  should  have  omitted  to  make  any  similar 
statutory  provision  as  to  the  rights  of  innocent  co-beneficiaries 
to  set  off  the  loss  against  the  share  of  the  one  in  fault. 


Art.  96. — Following  Trnat  Properhj  into  the  Hands  of 
Tliircl  Parties. 
(1)  If  trust  property  comes  into  the  hands  of  any 
person  inconsistently  with  the  trust,  he  will  be  a  mere 
trustee  for  the  beneficiaries  under  the  trust,  unless 
he  or  some  person  through  whom  he  claims  (i),  has 
bond  fide  acquired  the  property  for  vahiable  considera- 
tion, and  without  receiving  notice  before  the  transaction 
was  completed  (fc),  that  the  acquisition  was  a  breach  of 
trust,  and  — 

(a)  has  got  the  legal  (as  distinguished  from  a  mere 

equitable)  title  (l)  ;  or 

(b)  having  acquired  a  mere  equitable  title  he  has  been 

induced  to  buy  it  by  the  fraud  or  negligence 
of  the  persons  having  the  legal  title  (m)  ;   or 

(h)  See  supra,  p.  439.  tlie    notice    is    effectual.    Lady 

(i)  Harrison   v.    Forth  (1695),  Bodmin  v.   Vandenbendy  (1683), 

Pr.   Ch.   51  ;     Merlins  v.   Joliffe  1  Vern.   179  ;    Jones  v.   Thomas 

(1756),  Ambl.  313  ;    II'Queen  y.  ( 1734),  3  P.  Wms.  243  ;  J-ttormey- 

Farquhar  (1805),  11  Ves.  467.  Oen.  v.  Oower  (1736),  2  Eq.  Cas. 

(k)  Bassett       v.        Nosworthy  Abr.  685,  pi.  11  ;   Morey.  Mahow 

(1674),  Finch,  102,  2  Wh.  &  Tu.  (1663),  1  Ch.  Cas.  34. 

Lead.  Cas.  (ed.  7)  150  ;  Boursot  {I)  Sec  jjer  Lord  Westburt, 

V.  ,Srroa5fe(1866),L.  R.  2Eq.  134:  Phillips    v.    Phillips    (1861),    4 

Maelcreth  v.  Symmons  (1808),  15  De  G.  F.  &  J.  208  ;    Bimmer  v. 

Ves.    329  ;     Pilcher   v.    Bawlins  ]Vebster,  [1902]  2  Ch.  163. 

(1872),  L.  R.  7  Ch.  259  ;  London,  (m)  See     Walker    v.     Linom, 

etc.  Co.  r.  Duggan,  [1893]  A.  C.  [1907]  2  Ch.  104. 
506  ;  and  as  to  the  time  at  which 


claimants. 
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(c)  tlie  property  being  a  chose  in  action  (n),  consists     Art.  96. 
of  a  negotiable  instrument  (o) ,  or  an  instru- 
ment  which  was  intended  by  the  parties  to  it 
to  be  transferable  free  from  all  equities  attach- 
ing to  it  ( j)). 
(2)  A  person  who  has  notice  of  a  trust  is  bound  to 
see  that  it  is  discharged ;    and  he  will  be  liable  if  he 
accepts  a  forged  discharge,   however   careful  he  may 
have  been  {q). 

Paeageaph  (1). 

The  rule  enunciated  in  this  article  is  derived  from  two  well-  Eelative 
known  maxims,  viz. :  (1)  where  the  equities  are  equal  the  law  {"eLilnd 
prevails ;  and  (2)  as  between  mere  equitable  claimants  qui  equitable 
jiiior  in  tempore,  potior  in  jure  est.  In  fact,  where  one  of  two 
innocent  parties  must  suffer,  then  as  equity  is  not  called  upon 
to  interfere  on  behalf  of  either  of  them,  the  common  law  must 
take  its  course  ;  and  he  who  has  got  the  legal  estate,  or  its 
equivalent,  will  take  priority  over  him  who  has  a  mere  equit- 
able claim,  notwithstanding  that  the  title  of  the  legal  claimant 
may  have  accrued  after  that  of  the  equitable  one.  The  rule  is 
very  strikingly  and  completely  illustrated  by  the  case  of  Cave 
V.  Cave  (r).  There  a  trustee,  who  was  a  solicitor,  fraudulently 
misappropriated  the  trust  fund,  and  with  it  bought  an  estate 
which  was  conveyed  to  his  brother.  The  brother  then  mort- 
gaged the  property,  by  legal,  and  afterwards  by  equitable 
mortgages,  the  solicitor  trustee  acting  on  all  such  occasions  as 
the  solicitor  both  for  mortgagor  and  viortgagees.  The  parties 
beneficially  entitled  under  the  trust,  claimed  to  follow  their 
trust  money  into  the  property  which  had  been  bought  with  it, 
on  the  ground  that,  as  the  solicitor  of  the  mortgagees  had 
notice  of  the  breach  of  trust,  that  notice  must  be  imputed  to 
the  mortgagees  themselves.    It  was  held,  however,  that,  as  the 

(w)  Turton  v.  Benson    (1718),  Ch.     758;     Crouch      v.      Credit 

1  P.  Wms.  497  ;     Ord  v.  White  Fonder  of  England  (1873),  L.  E. 

(1840),  3  Beav.  357  ;   Mangles  v.  8Q.  B.  374;  and  see  Judicature 

Dixon  (1852),  3  H.  L.  Cas.  702  ;  Act,  1873  (36  &  37  Vict.  c.  66), 

JDoering   v.    Doering    (1889),    42  s.  25. 

Ch  D.  203.  (g)  Jared  v.   Clements,   [1903] 

(o)  Anon.  ( 1697),  Com.  Rep.  43.  1  Ch.  428. 

(p)  BeBlalcely  Ordnance    Co.,  (r)  (1880)  15  Ch.  D.  639;   and 

Ex  parte  New   Zealand  Banking  see   also   Powell  v.   London  and 

Corporation  (1867),  L.   E.   3  Ch.  Provincial  Banlc,    [1893]    2    Ch. 

154  ;  lie  General  Estates  Co.,  Ex  555  ;     and     Capell    v.     Winter, 

paHe  City  Banlc  (1868),  L.  E.  3  [1907]  2  Ch.  376. 
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Art.  96. 


Notice  of 

doubtful 

equity. 


Purchasing 
from  two  sets 
of  trustees 
who  are 
mortgagees 
under  a 
contributory 
mortgage. 


Trust  money 

paid  in  to 

trustee's 

private 

overdrawn 

account. 


solicitor  was  a  party  to  the  fraud,  notice  of  the  equity  of  the 
beneficiaries  could  not  be  constructively  imputed  to  the  clients, 
the  mortgagees  ;  for  the  conduct  of  the  agent  raised  a  conclu- 
sive presumption  that  he  would  not  communicate  to  the  client 
the  fact  in  controversy.  Consequently  their  equities  and  the 
equity  of  the  beneficiaries  were  equal ;  whence  it  followed,  on 
the  maxim  "  where  the  equities  are  equal  the  law  prevails," 
that  the  legal  mortgagee,  having  the  legal  estate,  took  priority 
over  the  beneficiaries,  but  that  the  latter  took  priority  over 
the  equitable  mortgagees  because  their  equity  was  first  in 
point  of  date  (s). 

To  deprive  a  person  who  has  acquired  for  valuable  con- 
sideration a  legal  right  to  property,  the  notice  of  a  superior 
equity  must  be  notice  of  facts  which  would  clearly  show  the 
existence  of  such  equity,  at  all  events,  to  a  lawyer.  Thus,  a 
bond  fide  purchaser  for  value  is  not  bound  by  notice  of  a  very 
doubtful  equity ;  for  instance,  where  the  construction  of  a 
trust  is  ambiguous  or  equivocal  {t). 

It  has  been  held  that  where  two  sets  of  trustees  have  joined 
in  advancing  money  on  a  contributory  mortgage  (on  the 
face  of  which  their  fiduciary  characters  appeared),  and  they 
sell  under  their  power  of  sale,  the  purchaser  is  not  bound  to 
see  that  each  set  of  trustees  get  their  due  proportion  of 
the  purchase  money — on  the  ground,  apparently,  that 
the  purchase  money  is  not  the  debt,  but  only  a  security 
for  it  (u). 

So,  as  has  been  already  stated  (x),  where  a  trustee  has  over- 
drawn his  banking  account,  his  bankers  have  a  first  and 
paramount  legal  lien  on  all  monies  paid  in  by  him,  unless  they 
have  notice,  not  only  that  they  are  trust  monies  (y),  but  also 
that  the  payment  to  them  constitutes  a  breach  of  trust  («). 
It  seems,  however,  difficult  to  reconcile  this  with  the  decision 
of  Kekewich,  J.  in  He  Blaiberg  and  Abrahams  (a)  that  where 
a  purchaser  from  mortgagees  inadvertently  learns  that  the 
mortgagees  are  such  as  trustees  of  a  settlement,  he  is  entitled 


(s)  See  also  Pilcher  v.  BawUns 
(1872),  L.  E.  7  Ch.  259. 

(i)  Hardy  v.  Beeves  (1800), 
5  Ves.  426  ;  Cordwell  v.  Maokrill 
(1766),  Ambl.  615;  Warrich  v. 
Warrick  and  Kniveton  (1745), 
3  Atk.  291  ;  but  see  and  con- 
sider per  Lord  St.  Leonards, 
Thompson  v.  Simpson  (1841), 
1  Dru.  &  War.  459. 

(u)  Be  Parker  and  Beech  ( 1887), 
56  L.  J.  Ch.  358,  sed  qucere. 


{x)  Supra,  p.  475. 

{y)  Thomson  v.  Clydesdale 
Bank,  [1893]  A.  C.  282. 

(«)  Coleman  v.  Bucks  and 
Oxon  Union  Bank,  [1897]  2  Ch. 
243  ;  Union  Bank  of  Australia 
V.  Murray -Aynsley,  [1898]  A.  C. 
693  ;  Be  Spencer  (1881),  51 
L.  J.  Ch.  271,  but  cf.  Mutton  v. 
Peate,  [1900]  2  Ch.  79. 

(a)  [1899]  2  Ch.  340. 


Following  Teust  Property  to  Third  Parties.  521 

to  require  proof  that  they  are  the  properly  appointed  trustees     Art.  96. 
of  such  settlement. 

On  similar  grounds  it  has  been  held  that  the  solicitor  of  Costs  paid 
a  trustee  is  not  debarred  from  accepting  payments  out  of  the  ^r^^teeTo''"^ 
estate  in  respect  of  costs  properly  incurred,  unless  notice  be  his  solicitor, 
brought  home  to  him  that,  at  the  time  when  he  accepted 
them,  the  trustee  had  been  guilty  of  a  breach  of  trust,  such 
as  would  preclude  him  from  resorting  to  the  trust  estate  for 
payment  of  costs  (6).    But  where  a  solicitor  receives  money 
with  knowledge  of  a  breach  of  trust,  a  summary  order  may  be 
made  upon  him  to  pay  it  into  court,  without  the  necessity  of 
an  action  (c). 

The  subject  of  notice  is  now  governed  by  s.  3  of  the  What  oonsti- 
Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  which  is  t"t««"°«°e. 
retrospective  ;  consequently  the  old  cases  may  be  considered 
obsolete,  except  so  far  as  they  may  throw  light  on  the  con- 
struction of  the  new  rules.  Notice  is  usually  spoken  of  as 
either  actual  or  constructive.  Actual  notice,  under  the  new 
law,  is  defined  as  "  an  instrument,  fact,  or  thing  which  is  in 
the  party's  own  knowledge."  Constructive  notice  is  defined  as 
"  an  instrument,  fact,  or  thing  which  would  have  come  to  the 
party's  knowledge  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made  by  him,  or  which 
(in  the  same  transaction  with  respect  to  which  the  question 
of  notice  arises)  has  come  to  the  knowledge  of  his  counsel, 
solicitor,  or  agent  as  such,  or  would  have  come  to  the  know- 
ledge of  his  solicitor  or  agent  if  such  inquiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made  by 
them." 

With  regard  to  actual  notice,  knowledge  is  absolutely  Actual 
necessary.  Mere  gossip  or  report  is  not  sufficient.  Whether  "°*'°^ 
the  notice  must  be  given  by  a  party  interested  or  his  agent  is 
perhaps  doubtful.  Lord  St.  Lbonaeds  seemed  to  think  that  it 
must.  Mr.  Dart,  on  the  other  hand,  doubted  it,  and  said  it  is 
one  thing  to  say  that  "  mere  flying  reports  are  not  notice,  and 
another  to  affirm  that  a  purchaser  could  not  be  affected  by  a 
deliberate  and  particular  statement  of  an  adverse  claim,  unless 
made  by  a  party  interested.  The  credibility  of  the  informant 
must  surely  be  considered ;  nor  does  there  seem  to  be  any 
reason  why,  where  notice  has  been  given  to  the  purchaser 
prior  to  the  commencement  of  the  treaty,  the  court  should  not 

(6)  Be    Blundell,    Blundell    v.  (o)  Be  Carroll,  Bricey.  Carroll, 

Blundell  (1888),  40  Ch.  D.  370.      [1902]  2  Ch.  175. 
Of.  p.  432  et  seq.,  supra. 
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Art.  96.  consider  whether  such  notice  must  not  have  been  present  to 
his  mind  during  the  treaty."  That  passage  was  written  by 
Mr.  Dart  before  the  passing  of  the  Conveyancing  Act,  1882 
(45  &  46  Yict.  c.  39),  and  that  statute  seems  to  adopt  his 
view,  as  the  definition  of  actual  notice  (therein  differing  from 
the  definition  of  constructive  notice)  does  not  state  that  the 
instrument,  fact,  or  thing,  must  have  come  to  the  party's 
knowledge  in  the  same  transaction,  nor  have  been  notified  by  a 
party  interested.  Indeed,  it  would  seem  that  actual  notice  is 
entirely  a  matter  of  evidence ;  and  if  the  court  comes  to  the 
conclusion  that  a  party  had  in  fact,  at  the  date  of  the  trans- 
action, such  knowledge  as  would  operate  on  the  mind  of  any 
rational  man,  or  man  of  business,  and  make  him  act  with 
reference  to  the  knowledge  he  has  so  acquired,  then  he  will  be 
taken  to  have  had  actual  notice.  "Whether  he  acquired  his 
knowledge  before  or  at  the  time  of  the  transaction,  and 
whether  he  acquired  it  from  a  party  interested  or  not  appears 
to  be  immaterial  (d). 
Constructive  With  regard  to  constructive  or  imputed  notice,  on  the  other 
notice.  hand,  it  is  quite  clear  that  a  man  is  not  liable  for  notice 

acquired  by  his  counsel,  solicitor,  or  agent,  unless  it  has  come 
to  their  knowledge  in  the  very  transaction  with  respect  to  which 
the  question  of  notice  arises.  The  fact  that  a  solicitor  has  been 
in  the  habit  of  acting  for  a  particular  person  cannot  reasonably 
constitute  that  solicitor  the  agent  of  the  client  to  bind  him  by 
receiving  notices  or  information  ;  for  apart  from  the  burden 
which  it  would  impose  on  the  memory  of  a  solicitor,  now  constat 
that  the  client  may  not  have  ceased  to  regard  him  as  his 
solicitor  (e).  It  has  also  been  held  that  constructive  notice  of 
an  equity  through  counsel,  solicitor,  or  agent,  is  not  imputed 
to  the  client,  where  the  counsel,  solicitor,  or  agent  is  party 
to  a  fraud  which  would  be  exposed  if  he  had  communicated  the 
notice  to  his  client  (/).  This  case  must,  however,  be  carefully 
distinguished  from  the  earlier  cases  of  Boursot  v.  Savage  (g) 
and  Bradley  v.  Richi's  (h),  which  seem  at  first  sight  in  direct 
conflict  with  it.  The  point  in  Boursot  v.  Savage  was,  that 
where  a  client  has  notice  of  the  existence  of  a  trust,  and  intends 
to  get  the  equitable  interests  of  beneficiaries  fivm  them,  the 

{d)  Lloyd    r.     Banks     (1868),  (1880),  14  Ch.  D.  406. 

L.   R.  3  Cli.  488  ;    and  see  also  (/)  Gave  v.  Gave  (1880),  15  Ch. 

London,  etc.  Co.  v.  Duggan,  [1893]  D.  639,  cited  as  the  1st  lUustra- 

App.   Cas.   506,   and  Bedman  v.  tion  to  this  Article. 

Bymer  (1889),  60  L.  T.  385.  (g)  (1866)  L.  R.  2  Eq.  134. 

(e)    Saffron      Walden      Second  {h)  (1878)  9  Ch.  D.  189. 
Benefit  Building  Society  v.  Bayner 
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fact  that  he  gets  the  legal  estate  from  a  trustee  who  happens  to     Art.  96. 

be  his  solicitor,  does  not  protect  him  if  the  solicitor  forges 

the  signatm-es  of  the  beneficiaries.     For  he  had  notice  of  the 

equitable  interests,  and   the  fact  that   he  was  the  innocent 

victim  of  a  forgery  does  not  give  him  an  equal  equity  with  the 

beneficiaries.     In  Bradley  v.  Riches  the  point  decided  was,  that 

the  presumption  that  a  solicitor  has  communicated  to  his  client 

facts  which  he  ought  to  have  made  known  is  not  rebutted  by 

proof  that  it  was  the  solicitor's  interest  to  conceal  the  facts. 

There  the  fact  omitted  to  be  communicated  was  the  existence 

of  a  valid  mortgage ;  whereas  in  Cave  v.  Cave  the  fact  omitted 

to  be  communicated  was  the  prior  commission  of  a  fraud  by 

the  solicitor  himself  (i). 

There  is  another  species  of  imputed  notice  mentioned  in  the  Omission 
Conveyancing  Act  of  1882,  of  quite  as  much  importance  as  *„  "f^^eg  ^nd 
that  mentioned  in  the  last  illustration,  viz.,  notice  of  "  an  inspections, 
instrument,  fact,  or  thing  which  would  have  come  to  the 
party's  knowledge,  or  to  the  knowledge  of  his  solicitor  or 
agent  (not  his  coimsel),  if  such  inquiries  or  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by  them," 
Thus,  it  has  been  held  that  whenever  a  purchaser,  mortgagee 
or  lessee,  foregoes  his  strict  right  to  title,  whether  by  express 
contract  or  even  by  not  negativing  implied  statutory  conditions, 
he  runs  the  risk  of  having  constructive  notice  imputed  to 
him  of  anything  contained  in  any  of  the  documents  which  he 
ought  to  have  examined  {k).  It  must  also  be  borne  in  mind, 
that  notice  of  the  existence  of  a  deed  affecting  the  title,  or 
which  necessarily  affects  it,  is  notice  of  its  contents  if  it  can  be 
got  at.  "  Of  course  there  may  be  cases  where  the  deed  cannot 
be  got  at,  or  for  some  other  reason  where,  with  the  exercise  of 
all  the  prudence  in  the  world,  you  cannot  see  it,  and  then  there 
will  be  no  constructive  notice  affecting  the  title.  There  is  also 
a  class  of  eases,  of  which  I  think  Jones  v.  Smith  (l)  is  the  most 
notorious,  where  a  purchaser  is  told  of  a  settlement  which  may 
or  may  not  affect  the  title,  and  is  told  at  the  same  time  that  it 
does  not  affect  it,  and  in  such  cases  there  is  no  constructive 
notice  {m).  Supposing,  as  in  Jones  v.  Smith,  you  are  buying 
land  of  a  married  man,  and  you  are  told  at  the  same  time  that 

(i)  And     see    also    and    dist.  settlement.     For  instance,  there 

Lloyd's  Banlc  v.  Bullock,  [1896]  is  a  dictum  of  Pearson,  J.,  to 

2  Ch.  192.  the  effect  that  a  person  dealing 

(fc)  Patman  y.  Harland  {1881),  with   a   married   woman   is   not 

17  Ch.  D.  353.  bound   to   inquire  whether   she 

(1)  (1841)  1  Hare,  43.  has    a    marriage   settlement    or 

(to)  a  fortiori   where   he    has  not :     Lloyd's   Banlcing    Go.    v. 

no  notice  of  the  existence  of  any  Jones  (1885),  29  Ch.  D.  221. 
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Art.  96. 


Transfers  of 
mortgages  on 
appointment 
of  new  trus- 
tees. 


there  is  a  marriage  settlement  but  that  it  does  not  embrace  the 
land  in  question,  you  have  no  constructive  notice  of  its  contents. 
Because,  although  you  know  there  is  a  settlement,  you  are  told 
it  does  not  affect  the  land  at  all.  If  every  marriage  settlement 
necessarily  affected  all  a  man's  land,  then  you  would  have 
constructive  notice  ;  but  as  a  settlement  may  not  relate  to  his 
land  at  all,  or  only  to  some  other  portions  of  it,  the  mere  fact 
of  your  having  heard  of  a  settlement  does  not  give  you  con- 
structive notice  of  its  contents  if  you  are  told  at  the  same 
time  that  it  does  not  affect  the  land  "  (n). 

A  similar  instance  of  the  same  rule  occurs  in  the  case  of 
mortgages,  where  the  purchase-money  is  expressed  to  be 
advanced  by  several  mortgagees  on  a  joint  account.  No  doubt 
in  ninety-nine  cases  out  of  a  hundred  such  mortgagees  are 
trustees ;  but  as  there  is  nothing  on  the  face  of  the  deed  to 
show  that  the  money  is  trust  money,  and  as  the  fact  of  persons 
advancing  money  on  a  joint  account  does  not  necessarily 
imply  that  it  is  trust  money,  a  purchaser  or  transferee  never 
inquires  whether  there  is  a  trust  (o).  It  has  even  been  the 
practice  to  ignore  the  fact  that  transfers  of  such  mortgages  on 
a  change  in  the  trusteeship  only  bear  lOs.  stamps  if  adjudicated, 
and  this  practice  has  now  received  statutory  sanction  by 
section  13  of  the  Conveyancing  Act,  1911  (1  &  2  Geo.  5,  c.  37), 
by  which  it  is  enacted  that  where  on  the  transfer  of  a  mort- 
gage the  stamp  duty,  if  payable  according  to  the  amount  of 
the  debt  transferred,  would  exceed  the  sum  of  10s.  a  purchaser 
shall  not,  by  reason  only  of  the  transfer  bearing  a  10s.  stamp, 
whether  adjudicated  or  not,  be  deemed  to  have,  or  to  have  had 
notice  of  any  trust,  or  that  the  transfer  was  made  for  effectuat- 
ing the  appointment  of  a  new  trustee.  This  section  is  retro- 
spective. It  is  difficult,  however,  to  see  what  was  in  the 
draftsman's  mind  when  he  included  non-adjudicated  stamps 
in  the  section,  as  in  such  eases  the  transferee  would  be  still 
confronted  with  an  apparently  insufficiently  stamped  document, 
and  yet  if  he  enquired,  and  was  told  that  it  was  merely  a 
transfer  on  the  appointment  of  new  trustees,  the  Act  would 
not  protect  him,  as  he  would  then  have  express  notice  of  the 
trust. 

In  addition  to  documents,  constructive  notice  may  be 
imputed  to  a  purchaser  from  the  state,  appearance  or  occupa- 
tion of  property.     For  instance,  the  existence  of   a  seawall 


(n)  Per  Jessel,  M.R.,  Potman 

V.  Earland  (1881),  17  Ch.  D.  353. 

(o)  Be  Barman  and  The   TJx- 


bridge    and    Bickmansworth   By. 
Co.  (1883),  24  Ch.  D.  720. 
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bounding  property  has  been  held  to  give  constructive  notice  Art.  96. 
of  a  liabiHty  to  keep  it  in  repair  (p).  So  notice  of  a  tenancy 
is  notice  of  its  terms  :  and  generally,  where  a  person  purchases 
property  where  a  visible  state  of  things  exists,  which  could 
not  legally  exist,  or  is  very  unlikely  to  exist  without  the 
property  being  subject  to  some  burden,  he  is  taken  to  have 
notice  of  the  nature  and  extent  of  the  burden  (q). 

If  an  alienee  of  trust  property  is  a  volunteer,  then  the  estate  Absence  of 
will  remain  burdened  with  the  trust,  whether  he  had  notice  of  not'proTeot 
the  trust  (r)  or  not  (s);    for  a  volunteer  has  no  equity  as  a  volunteer. 
against  a  true  owner. 

However,  some  transfers,  apparently  voluntary,  have  been  Transfer 
held  to  be  equivalent  to  alienations  for  value.    Thus,  in  Thorn-  "ntcTcfurt 
dike  v.  Hunt  {t),  a  trustee  of  two  different  settlements  having  equivalent 
applied  to  his  own  use  funds  subject  to  one  of  the  settlements,  forValue.^°° 
replaced  them  by  funds  which,  under  a  power  of  attorney  from 
his  co-trustee  under  the  other,  he  transferred  into  the  names  of 
himself  and  his  co-trustee  in  the  former.    In  a  suit  in  respect  of 
breaches  of  trust  of  the  former  settlement,  the  trustees  of  it 
transferred  the  fund  thus  replaced  into  court :  and  it  was  held  by 
the  Court  of  Appeal  that  the  transfer  into  court  was  equivalent  to 
an  alienation  for  value  without  notice,  and  that  the  beneficiaries 
under  the  other  settlement  could  not  follow  the  trust  fund. 

So  incumbrancers  on  a  fund  in  court  which  has  been  trans-  Part  of 
ferred  to  a  separate  account  before  the  incumbrances  were  -^fouX 
created,  are  not  postponed  to  prior  equitable  claims  of  other  transferred 
beneficiaries  under  the   same  settlement,  subsequently   dis-  acMiunt!^'^^*^ 
covered  {u).     For,  when  a  fund  is  carried  over  to  a  separate 
account  in  an  action  for  administering  the  trust,  it  is  released 
from  the  general  questions  in  the  action,  and  becomes  ear- 
marked as  being  subject  only  to  the  questions  arising  upon  the 
particular  matter  referred  to  in  the  heading  of  the  account  (x). 
All  other  questions  are  in  fact  treated  as  res  judicata.     The 
fund  has  been  awarded  by  the  court  to  the  parties  falling  under 
the  heading  of  the  separate  account,  and  it  is  too  late  for  others 
to  try  to  upset  the  court's  award.    It  is  in  fact  equivalent  to  a 
transfer  of  the  legal  estate  or  interest. 

(p)  Morland   v.    CooTc    (1868),  3  De  G.  F.  &  J.  256  ;   Be  Banh- 

L.  R.  6  Eq.  252.  head's  Trust  (1856),  2  Kay  &  J. 

(a)  Allen   v.   Seckham    (1879),  560;     and    Dawson   v.   Prince, 

11  Ch.  D.  790.  (1857),  2  De.  G.  &  J.  41 ;    but 

(r)  Mansell  v.  Mansell  (1732),  of.  Cloutte  v.  Storey,  [1911]  1  Ch. 

2  P.  Wms.  678.  18. 

(«)   lb.  ;    Spurgeon  v.    Collier  (u)  Be  Eyton,  Bartlett  v.  Charles 

(1758)  1  Eden,  65.  (1890),  45  Ch.  D.  458. 

(i)  (1859),    3  De  G.  &  J.  563  ;  (x)  Per  Lord  Langd ale,  M.E., 

and  see  Case  v.  James  (1861),  5e  Jerwise  U849),  12  Beav.  209. 
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The  Consequences  op  a  Breach  oe  Trust. 


Art.  96. 

Purchaser 
with  notice 
from  pur- 
chaser 
without. 

Where 

purchaser 

has  only 

acquired 

equitable 

interest. 


Where 
equities  are 
equal  and  no 
legal  estate 
in  either 
claimant. 


Protection  of 
legal  estate 
may  be  lost 
by  negligence. 


A  purchaser  with  notice  from  a  purchaser  without  notice  is 
safe.  If  he  were  not,  an  innocent  purchaser  for  value  would 
be  incapable  of  ever  alienating  the  property  which  he  had 
acquired  without  breach  of  duty  :  and  such  a  restraint  on 
alienation  would  necessarily  create  that  stagnation  against 
which  the  law  has  always  set  its  face  {y). 

The  preceding  examples  all  refer  to  cases  in  which  the  third 
party  has  acquired  the  legal  title  to  property  the  subject  of  a 
trust,  in  which  case  the  validity  of  his  title  depends  entirely 
on  the  absence  of  notice.  Where,  however,  the  third  party 
has  only  acquired  an  equitable  interest,  the  question  of  notice 
is,  as  a  rule,  immaterial.  For  he  has  not  got  the  legal  estate, 
and  therefore  his  equity,  being  no  stronger  than  that  of  the 
cestuis  que  trusts,  the  maxim,  "  Qtoi  frior  in  tenvpore,  potior  in 
jure  est"  applies.  Thus,  where  a  trustee,  holding  a  mort- 
gage (z)  or  a  lease  (a),  deposits  the  deed  with  another  to  secure 
an  advance  to  himself,  the  lender  will  have  no  equity  against 
the  beneficiaries  however  hand  fide  he  may  have  acted,  and 
however  free  he  may  have  been  of  notice  of  the  trustee's  fraud. 

On  the  same  principle,  where  a  trustee  has  wrongfully  spent 
trust  funds  in  the  purchase  of  property,  which  he  has  after- 
wards sold  to  a  third  party  without  notice,  then,  if  the  legal 
estate  has  not  been  conveyed  to  the  third  party,  the  bene- 
ficiaries will  have  priority  over  him  (b).  For  they  have  a 
right  (as  has  been  shown  in  Art.  87)  to  follow  the  trust  fund 
into  the  property  into  which  it  has  been  converted,  and  to  take  it 
or  to  have  a  charge  upon  it,  at  their  election ;  and  as  their  right 
was  prior  in  time  to  that  of  the  third  party,  and  as  he  has  not 
got  the  legal  estate,  the  maxim  above  referred  to  applies  (c). 

It  would  seem,  however,  from  the  most  recent  decision  [d), 
that  the  protection  of  the  legal  estate  may  be  lost  by  fraud,  or 
by  mere  negligence  in  parting  with  the  deeds  if  that  negligence 
has  alone  rendered  a  fraud  possible.  Moreover,  the  decision 
in  question  went  to  the  extent  of  affirming  that  if  such  negli- 
gence is  committed  by  trustees,  their  beneficiaries  are  as  much 


(y)  See BrandlynY.Ord (1738), 
1  Atk.  571  ;  Lowther  v.  Carlton 
(1741),  2  Atk.  242  ;  Peacock  v. 
Burt  (1834),  4  L.  J.  (N.s.)  Cli. 
33 ;  but  the  doctrine  is  not  to  be 
extended  {West  London  Commer- 
cial Baiilc  V.  Reliance  Permanent 
Building  Society  (1885),  29  Ch.  D. 
954). 

(e)  Newton  v.  Newton  (1868), 
L.  R.  4  Ch.  143  ;  and  Joyce  v. 
Be  Moleyns  (1845),  2  Jo.  &  Lat. 
374. 


(a)  Be  Morgan,  Pillgrem  v. 
Pillgrem  (1881),  18  Ch.  D.  93. 

(6)  Frith  r.  CaHland  (1865), 
2  Hem.  &  M.  417. 

(c)  And  see  as  to  deposit  of 
share  certificates  with  blank 
transfers  forming  part  of  a  trust 
estate,  Powell  v.  London  and 
Provincial  Banlc,  [1893]  2  Ch. 
555. 

(d)  Walker  v.  Linom,  [1907] 
2  Ch.  104. 
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postponed  as  the  trustees  themselves  would  be  if  they  were  Art.  96. 
beneficial  owners.  Neither  of  these  propositions  can,  however, 
be  accepted  as  free  from  doubt,  owing  to  the  conflict  of 
authorities  which  seem  to  the  present  writer  irreconcilable. 
Thus,  one  line  of  authorities  lays  down  the  principle,  that 
either  direct  fraud,  or  negligence  so  gross  as  to  amount  to 
evidence  of  fraud,  must  be  proved  against  a  legal  owner, 
to  deprive  him  of  the  protection  afforded  by  the  legal  estate  (<-)• 
And  another  line  of  authorities  supplements  this  by  asserting 
that  where  the  relation  between  the  legal  owner  and  custodian 
of  the  deeds  and  other  persons  claiming  beneficially  is  that  of 
trustee  and  cestui  que  trust  or  solicitor  and  client,  then  the 
cestui  que  trust  or  client  does  not  lose  priority  by  reason  of 
the  improper  or  negligent  acts  of  the  trustee  or  solicitor, 
unless  of  course  the  cestui  que  trust  or  client  has  notice  of 
and  is  privy  to  the  impropriety  or  negligence  (/).  On  the 
other  hand,  in  the  case  of  Walker  v.  Linom  (g),  Pakkbr,  J., 
after  elaborately  reviewing  all  the  authorities,  came  to  the 
conclusion,  that  where  trustees  of  a  marriage  settlement  (to 
whom  the  legal  fee  simple  in  lands  had  been  conveyed), 
negligently  left,  in  the  hands  of  the  husband,  the  deed  by 
which  he  had  purchased  the  property,  and  thus  enabled  him 
to  pose  as  the  owner  and  mortgage  it,  their  negligence  was 
such  that  their  legal  estate  must  be  postponed  to  the  subse- 
quent equitable  estate  of  the  mortgagee  and  a  purchaser  from 
him,  and  that  the  beneficiaries  ivere  in  no  better  position  than 
tlie  trustees.  Whether  this  decision  was  correct  time  alone 
can  show,  as  no  one  of  less  authority  than  a  Lord  Justice  of 
Appeal  can  effectively  settle  it.  But  if  beneficiaries  are  to  lose 
the  benefit  of  their  trustees'  legal  estate  by  reason  of  the 
latters'  negligence,  it  seems  a  strange  anomaly  that  they 
should  not  be  equally  prejudiced  by  their  trustees'  fraud,  as  in 
iSh'u-ton  V.  Newton  (/i),  Joyce  v.  De  Molcyns  (i),  Cave  v.  Cave  (k) 
and  Frit]i  v.  Cartland  (l). 

(e)  Evans   v.   Bicknell  (1801),  Ward  v.  T^e  Co.,  [1903]  2  Ch.  654. 
6  Ves.  174  ;  Hewitt  v.  Loosemore  (/)  Per  Stikling,  L.J.,  Taylor 

(1851),  9  Hare  449;    Batcliffe  v.  v.  London  and  County  JSanking 

Barnard  (1871),  L.  E.  6  Ch.  652  ;  Co.,  [1901]  2  Ch.,  at  p.  261  ;   and 

Northern  Counties,  etc.  Insurance  see  Oliver  v.  Hinton,  [1899]  2  Ch. 

Co.  V.  WMpp  (1884),  26  Ch.  D.  264;    and  see  Oapell  v.  Winter, 

482  ;    Be  Oreer,  [1907]   1  Ir.   E.  [1907]  2  Ch.  376  ;   but  ef.  Lloyd's 

57  :    and  see  doubt  espressed  by  Bank  v.  Bullock,  [1896]  2  Ch.  192. 
H.  L.  in  Taylor  v.  Bussell,  [1892]  (g)  [1907]  2  Ch.  104. 

A.  C.  at  p.  262  ;    Be  Gastell  and  (h)  (1868)  L.  E.  4  Ch.  143. 

Brown,  Ltd.,  Boper  v.   The  Co.,  (i)  (1845)  2  Jo.  &  Lat.  374. 

[1898]   1  Ch.   315  ;    Be  Valletort  (k)  (1880)  15  Ch.  D.  639. 

Sanitary     Steam    Laundry    Co.,  (l)  (1865)  2  Hem.  &  M.  417. 
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The  Conskquences  of  a  Breach  of  Trust. 


Art.  96. 


Choses  in 
action  are 
assigned 
subject  to 
all  equities. 


Negotiable 
instruments. 


Bona,  fide 
purchasers 
from  trustees 
cannot  after 
notice  get 
legal  estate 
from  them. 


Choses  in  action  are  generally  taken  subject  to  all  equities 
affecting  them,  because  at  law  they  were  originally  transfer- 
able ;  and  although  they  are  now  transferable  by  statute,  it 
directed  that  they  should  be  transferred  subject  to  all  equities. 
Thus,  in  Turton  v.  Benson  (?«),  a  mother  agreed  to  give  her  son, 
on  his  marriage,  as  a  portion,  a  sum  equal  to  that  with  which 
his  intended  father-in-law  should  endow  the  intended  wife.  The 
son,  in  order  to  induce  the  mother  to  give  him  a  larger  portion, 
entered  into  a  collusive  arrangement  with  the  father-in-law, 
whereby,  in  consideration  of  the  latter  nominally  endowing  his 
daughter  with  £3,000,  the  son  gave  him  a  bond  to  repay  him 
£1,000,  part  of  it.  This  bond,  being  made  upon  a  fraudulent 
consideration,  was  void  in  the  hands  of  the  father-in-law,  and 
it  was  held  that,  being  a  chose  in  action,  he  could  not  confer 
a  better  title  upon  his  assignee. 

Negotiable  instruments  are,  however,  an  exception  to  the 
rule  as  to  choses  in  action  passing  subject  to  all  prior  equities. 
For  the  common  law,  with  regard  to  them,  adopted  the  custom  of 
merchants,  and  recognised  that  such  instruments  were  transfer- 
able. Consequently,  the  transferee  of  a  negotiable  instrument 
has  a  legal,  as  well  as  an  equitable,  interest ;  and  where  the 
equities  are  equal  he  is  protected  against  prior  equities  by  his 
legal  title  (n).  Of  course,  however,  where  the  transferee  has  notice 
(express  or  imputed  (o) )  of  prior  equities,  he  will  be  postponed. 

The  bond  fide  purchaser  of  an  equitable  interest,  without 
notice  of  an  express  trust,  cannot  defend  his  position  by  sub- 
sequently, and  after  notice,  getting  in  an  outstanding  legal 
estate  fr-om  the  trustee  ;  for  by  so  doing  he  would  be  guilty  of 
taking  part  in  a  new  breach  of  trust  (p}.  But  if  he  can  perfect 
his  legal  title  without  being  a  party  to  a  new  breach  of  trust 
(as,  for  instance,  by  registering  a  transfer  of  shares  which  have 
been  actually  transferred  before  notice,  or  by  getting  in  the 
legal  estate  from  a  third  party),  he  may  legitimately  do  so  (g). 


(m)  (1718)  1  P.  Wms.  497. 

(n)  London  Joint  Stock  Banh 
V.  Simmms,  [1892]  A.  C.  201. 
It  is  not  infrequently  a  task  of 
difficulty  to  determine  whether 
debentures  issued  by  public 
companies  are  negotiable  instru- 
ments passing  free  from  undis- 
closed equities  or  not.  As  to 
this,  the  reader  is  referred  to 
Re  Natal  Investment  Go.  (1868), 
L.  K.  3  Ch.  355 ;  Be  General 
Estates  Co.,  Ex  paiie  City  Banh 
(1868),  L.   K.   3  Ch.   758;    and 


Be  Bomford   Canal   Co.    (1883), 
24  Ch.  D.  85. 

(o)  See  Lord  Sheffield  v.  London 
Joint  Stooh  Bank  (1888),  13  App. 
Gas.  333. 

-  (p)  SavMders  v.  Behew  (1692), 
2  Vern.  271  ;  Collier  v.  M'Bean 
(1865),  34  Beav.  426  ;  Sharpies  v. 
Adams  (1863),  32  Beav.  213; 
Carter  v.  Carter  (1857),  3  Kay  & 
J.  617. 

iq)  Dodds  v.  Rills  (1865), 
2  Hem.  &  M.  424. 


INDEX 


A. 

ABROAD.    See  New  Teustees. 

trustee  may  appoint  attorney  to  do  necessary  acts,  296. 
See  Delegation. 

ACOELEEATION 

of  trust  for  sale,  a  breach  of  trust,  216. 

not  cured  by  substituting  tenant  for  life  as  vendor  eoc  post 
facto,  217. 
of  trusts  in  remainder  does  not  take  place  where  intermediate 
trust  void  under  Thellusson  Act,  75. 
See  Accumulation. 

ACCEPTANCE  OF  A  TRUST.     See  Disclaimer. 
acts  equivalent  to,  190  et  seq. 

acceptance  of  part  and  attempted  disclaim.er  of  rest  of  pro- 
perty, 192. 
acquiescence,  190,  191. 

action,  allowing,  to  be  brought  in  trustees'  name, '190. 
allowing  name  to  be  used  in  relation  to  the  trust  property, 

ib 
conduct,  191. 

executing  the  settlement,  190. 
exercise  of  dominion,  ib. 
express  acceptance,  ib. 
interfering  with  trust  property,  190  et  seq. 

unless    interference   plainly   referable    to    some    other 
ground,  191. 

or  takes  place  after  disclaimer,  192. 
joining  in  legacy  duty  receipt  without  actually  receiving 

the  money  not  conclusive,  191. 
long  silence,  ib. 

taere  promise  to  accept  not  sufficient,  188. 
onus  of  proving  non- acceptance  on  the  trustee,  ib. 
probate,  accepting,  of  will  creating  the  trust,  190. 
rents,  collecting,  ib. 
duties  of  a  trustee  upon,  211  et  seq. 

before   accepting   trust   ought   to    disclose    any    conflict   of 

interest  and  duty,  211,  212. 
bound  to  inquire  what  the  property  consists  of,  to  ascertain 
the  natiire  of  the  trusts  and  to  go  through  the  documents 
and  notices  relating  to  them,  ib. 
existing  mortgages,  not  bound  to  reinvestigate  titles,  nor 

adequacy  of  security,  213. 
invest  trust  money  as  soon  as  possible,  should,  214. 
losses,  InUst  inquire  as  to,  with  a  view  to  recovering  them 

if  possible,  213. 
must  investigate  the  acts  of  predecessor,  212. 

see  that  trust  funds  are  properly  invested,  212. 
not  justified  in  allowing  the  trust  fund  to  remain  in  the  sole 
naine  of  co-trustee,  214. 


(1    ) 
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Index. 

AOOEPTANOE  OF  A  TRJJST-confinned. 
duties  of  a  trustee  upon — contmued. 
notices,  should  search  for,  213. 

'but  not  bound  to  ask  old  trustees  whether  they  have 

received  any,  ib. 
result  of  not  searching,  may  render  a  new  trustee  liable 
to  incumbrancers,  ib. 

ACCOUNTANT, 

trustee  may  employ, '  in  cases  of  special  difiBculty,  but  not  in 
ordinary  cases,  297. 
unless  he  be  ignorant  or  illiterate,  324. 

ACCOUNTS.     See  Information  ;  Peoduction. 

copies   of,   trustee  not   bound  to   furnish  without   payment  of 

expenses,  323. 
fluty  of  trustee  to  keep,  and  allow  beneficiary  to  inspect,  323, 

324  et  seq. 
failure  of  trustee  to  keep,  324. 

may  have  to  pay  costs  to  the  hearing  or  even  the  costs  of 

taking  the  account,  ib. 
no  defence  that  trustee  was  illiterate,  ib, 
inaccurate  but  bond  fide,  325. 
premature  application  for,  exposes  plaintiff  or  even  his  solicitor 

to  costs,  ib. 
Statute  of  Limitations,  as  to,  489. 
summons  for,  practice  not  now  acted  on  of  ordering  account 

to  be  delivered  out  of  court,  the  costs  being  reserved,  324. 
trustees   may   employ   accountant  to   keep,   in   cases   of   special 
difficulty,  297. 
or  where  trustee  too  illiterate  to  keep  them,  324. 
vouching,  trustee  must  produce  necessary  documents  for,  325. 

ACCRETION  TO  TRUSTEES'  ESTATE 
belongs  to  beneficiaries,  222—224,  317. 
corpus,  and  not  income,  222 — ^224. 

ACCUMULATE, 

duty  of  trustees  of  infant's  property  to,  463. 

liable  for  compound  interest  if  they  do  not,  ib. 

ACCUMULATION, 

direction  for,  until  a  given  age  exceeding  twenty-one,  generally 

futile,  356,  357. 
forbidden  by  Thellusson  Act  beyond  certain  prescribed  periods, 

65. 
but  only  invalid  pro  tanto,  74. 

to  accumulate  for  payment  of  debts,  or  for  raising  portions, 
or  for  keeping  property  in  repair,  or  for  keeping  up  a 
leasehold  policy  are  excepted  from  prohibition,  66. 

so  also  are  trusts  as  to  produce  of  growing  timber,  ib. 
for  purchasing  lands,  further  modern  restriction  as  to,  66. 

Act  is  retrospective,  67  n.  (gf). 
trusts  in  remainder  after  illegal  trust  for,  are  good,  75. 
but  are  not  accelerated,  75. 
intermediate  resulting  trust,  ib. 
the  income  results  as  capital  and  not  as  income,  225. 

ACQUIESCENCE.    See  Concurrence  ;    Laches. 
in  breach  of  trust,  492  et  seq.,  494,  496. 
in  voluntary  trust  after  learning  its  true  nature,  99  et  seq. 
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ACTION, 

administration  of  the  trust,  for,  455  et  seq. 

See  Administeation  by  the  Court. 
trustees   bound   to   bring,   for   protection   of   trust   property,   if 
indemnified,  477. 
in  case  of  refusal  court  will  oblige  him  to  lend  his  name,  ih. 
trustees  may  bring,  for  protection  of  trust  property,  206. 
should  in  general  act  Jointly  as  to,  433. 

if  they  sever  in,  they  may  be  allowed  only  one  set  of 
costs,   ib. 
aliter  where  it  is  necessary  for  one  to  be  plaintiff 
and  the  other  defendant,  ib. 
the  proper  plaintiffs  in,  against  third  parties,  relating  to  the 
trust  property,  206. 

ADMINISTRATION  BY  THE  COIJET, 
action  for,  455  et  sag. 

where  no  charge  of  wilful  default,  may  be  commenced  by 
originating  summons,  455. 
costs  of,  in  discretion  of  court,  455,  457  n.  (2),  468  et  seq. 
direction  by  testator  that  trustee  shall  commence  action  for,  not 

binding  on  court,  458. 
order  for,  suspends  powers  but  not  duties  of  trustees,  353  et  seq. 

aliter  where  only  writ  issued,  353,  354  n.  (&). 
sumtnons  for  determination  by  judge  without,  of  any  questions 
arising  in  the  administration  of  a  trust,  447  et  seq. 
See  Originating  Summons. 
under  what  circumstances  court  will  make  order  for,  455  0t  seq. 
when  trustee  is  justified  in  commencing  action  for,  ib. 

ADIUNISTEATOR, 

query  whether   court  can   appoint   a  trustee  to  hold   share   of 
infant  next-of-kin  in  the  hands  of  an,  383,  391. 

ADVANCEMENT 

of  infants,  implied  power  of,  333. 

not  where  infant  merely  contingently  entitled,  333,  334. 
wife  or  child,  of.    See  Kestjltinq  Trust  (3). 

ADVANTAGE, 

trustee  must  not  use  his  position  for  his  own  private,  315  et  seq 
See  Profits  ;  Solicitor. 

ADVERSE  TITLE, 

trustee  must  not  set  up  or  support,  309  et  seq. 
See  Jus  Tertii. 

ADVICE,  ,  ' 

accountants  of,  trustee  entitled  to  sSek  where  accounts  are  com- 
plicated, 297.  ' 
although  trustee  may  take,  he  must  exercise  his  own  judgment 

on  every  question,  296,  297  et  seq. 
counsel,   of,   as  to  interpretation  of  trust  instrument   does  not 
protect  trustee,  258,  288,  299. 
nor,  semhle,  as  to  his  legal  duties,  258. 

but   may   be   evidence   of   reasonableness   sufficient   to 

excuse  him  under  Act  of  1896... 268  n.   (z)  and  (a). 

protects  with  regard  to  transactions  with  third  parties,  e.g.. 

defects  of  title  to  land  bought  or  taken  by  way  of  security, 

299. 
judge,  of,  trustee  may  apply  for,  by  summons,  447  et  seq. 
See  Originating  Summons. 
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ADVICE— cowimitet?. 

solicitor,  of,  how  far  protects  trustee,  258,  288,  299. 
trustee   committing   bteacli  of   trust  in  pursuance   of   legal   or 
technical,  how  far  indemnified,  258,  297,  298. 
may  be  evidence  of  diligence,  258  n.  (o). 
trustee  must  exercise  his  own  judgment  as  to  choice  of  adviser, 

295. 
not  leave  it  to  his  solicitor,  ib. 
valuer,  of,  as  to  advancing  money  on  mortgage,  how  far  it  pro- 
tects trustee,  282—286. 
ought  always  to  take,  before  selling  or  purchasing  property, 

265,  266. 
or  joining  in  a  joint  sale  of  other  property,  263. 

ADVISEE, 

even  gratuitous  and  non-professional,  is  a  quasi-trustee,  323. 
and  cannot  purchase  from  beneficiary,  unless  under  abso- 
lutely fair  conditions,  ib. 
how  far  trustee  liable  for  acting  upon  advice  of  skilled,  258,  282, 

286,  297,  299. 
trustee  must  actively  choose,  and  not  leave  choice  to  his  solicitor, 

295. 
See  Delegation  ;    Investment  ;    Valuee. 

ADVOWSON, 

trustees  for  purchase  should  not  buy  an,  222. 

AFTEE-ACQ,UIEED   PEOPEETY.      See  Executory   Trust,    and 
Covenant  to  Settle. 

AGENT, 

is   a   constructive  trustee,   if   the   agency   be   of   a   confidential 
nature,  175,  183. 
what  constitutes  a  confidential,  183. 
cannot  purchase  from  himself,  320. 
when  trustee  may  employ  an,  294  et  seq. 
See  Delegation. 
must  choose  the  agent  himself,  294,  295. 
when  liable  for  agent's  negligence,  297  eit  seq. 
whether   death  of   one  of   several  trustees   who   appointed  him 
revokes  his  authority,  301. 

AGEEEMENT  to  create  a  TEUST.    See  Executory  Trust. 
creates  a  trust  if  based  on  value,  34. 

secus  if  voluntary,  46  et  seq. 
effect  of  settlor's  bankruptcy  on,  35  n.  (o). 
how  far  enforceable  by  third  parties,  ib. 

ALIEN 

may  be  a  cestui  que  trust,  91. 
trustee,  394. 

ALIENATION,  ,  ^    ,    . 

discretionary  trust  on,  for  benefit  of  alienor  or  others,  effect  ot. 

68. 
how    far    trustee    justified    after    attempted    alienation    in 
applying  income  for  benefit  of  alienor,  362. 
gift  over  on,  68. 

where  the  property  settled  by  the  alienor,  107  n.   (I). 
restraint  on,  without  gift  over,  60,  69. 

ffenerallv  void  except  as  regards  women  under  coverture, 
^  -^  60,  .69. 

aliter  where  trust  created  in  Scotland,  69. 
See  Anticipation. 
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ALLOWANCE.     See  Remuneeation  ;    Eeimbtjesement. 

ALTEENATIVE  TRUSTS, 

one  legal  and  the  other  illegal,  74.         > 

ANIMALS, 

trust  for  benefit  of  a  class  of  aninials  useful  to  man,  may  be  en- 
forceable as  a  charity,  77. 
for  the  benefit  of  particular,  not  void  except  so  far  as  it  may 
transgress  rule  against  perpetuities,  ib. 
but  not  enforceable  if  trustee  declines  to  carry  it  out, 

ib. 
no  American  decisions  on  the  point,  77  n.  (m). 
for   anti-vivisection   society  may   be   good   as   a   charitable 
trust,  77. 

ANNUAL  EXPENSES 

are  chargeable  to  income,  246,  249  et  seq. 
See  Tenant  foe  Life  and  Remaindeeman. 

ANNUITY, 

charged  on  capital,  how  borne,  247. 

person   for   whom  an,   is  directed  to  be  purchased   may   claim 
capital  money,  357. 
even  though  anticipation  be  restrained  on  pain  of  forfeiture, 

ib. 

ANTICIPATION,  RESTRAINT  ON, 
generally  void,  60,  68,  361,  362 

aliter,  in  case  of  pay,  pensions  or  property  inalienable  by 
statute,  58  et  seq. 
in  case  of  married  woman  during  coverture,  68,  361, 

362. 
in  case  of  Scotch  marriage  settlements,  68. 
married   woman   restrained  from,    cannot   release   a   breach    of 
trust,  496. 
even  if  breach  caused  by  her  fraud,  ib. 

expression  of  settlor's  wish,  and  request  that  female  bene- 
ficiary should  not  sell,  imports,  26. 
interest  of  married  woman  restrained  from,  who  instigates 

breach  of  trust  may  now  be  impounded,  501,  506  et  seq. 
may  iievertheless  bar  estate  tail,  363. 

ANTI-VIVISECTION  SOCIETY, 
trust  in  favour  of,  good,  77. 

APPOINTMENT  OE  NEW  TRUSTEE.     See  New  Trustees. 

APPOINTMENT  OE  TRUST  PROPERTY 

under   power   in  settlement,   whether   separate   trustees   can   be 
nominated  to  administer  appointed  fund,  425  et  seq. 
in  fraud  of  a  power,  trustees'  liability  for  acting  on,  291, 

292. 
APPORTIONMENT 

of  incomings  and  outgoings,  246  et  seq. 
See  Repaies  of  Trust  Peopeety  ;    Tenant  foe  Life   and 
Remaindeeman. 

APPRECIATION 

of  securities  is  capital  and  not  income,  222 — 224. 

APPROPRIATION 

of  securities  to  answer  the  share  of  residue  of  particular  bene- 
ficiary, 222,  226  et  seq. 
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APPEOPRIATION— cora!!iraaedl. 

of  securities  to   answer  the    share  of  residue  of  particular  hene- 
ficiary — continued. 

appropriated  share  may  be  paid  or  transferred,  when,  222,  226 

et  seq. 
by  Court,  525. 

may  be  made  even  before  the  period  of  distribution,  222, 

226. 
even    although   no    immediate    severance   into    shares, 
directed,  227. 
although  no  contemporaneous  appropriation  to  the 
other  beneficiaries,  226,  227  n.  (6). 
once   properly  made,  one   appropriated  share  is  not  liable 
to  make  good  deterioration  of  another,  222,  226. 
but   only   valid   if  appropriated   securities   were   both 
authorised  and  of  sufBcient  value  at  date,  227  n.  (&). 
to  answer  a  contingent  pecuniary  legacy  not  allowed,  228. 
unless  there  is  an  implied  direction  to  segregate,  ib. 
principle  on  which  the  court  acts  in  the  appropriation  of  specifio 
land  or  chattels  to  answer  a  share  of  residue,  ib. 

ARBITRATION, 

trustees  may  refer  disputes  to,  346. 

ARRANGEMENT, 

deeds  of,  with  creditors,  trustees  may  enter  into,  346. 
See  Illusoey  Teusts. 

ARTICLES.    See  Maeeiage  Aeticles. 

ASSETS, 

appropriation  of  specific,  228. 

ASSIGN, 

beneficiary,  of,  stands  in  no  better  position  than  his  assignor,  514. 
trustee  bound  to  investigate  title  of,  287  et  seq. 

but  not  entitled  to  have  deed  of  assignment  handed 

over  to  him,  290. 
question  whether  trustee  bound  to  investigate  circum- 
stances surrounding  the  assignment  where  he  suspects 
undue  influence  or  fraud,  ib. 

ATTORNEY.    See  Solicitoe. 

appointed  by  benefioi,ary,  trustee  may  safely  pay  to,  289,   352 

ef  seq. 
trustee  may  appoint,  and  act  through,  in  cases  of  necessity,  296. 
or,  to  act  merely  ministerially,  as  to  execute  a  deed,  ib. 
but  not  to  receive  money,  299  at  seq. 

AUCTIONEER, 

is  a  trustee  of  a  deposit  paid  to  him,  184. 

trustee  may  allow  an,  to  receive,  but  not  fco  retain  deposit,  304,  305. 

AUDIT, 

right  of  trustee  or  beneficiary  to  require  official,  445,  446. 

AUGMENTATION 

of  capital  does  not  go  to^tenant  for  life,  223  et  seq. 

AUTHORITY, 

beneficiary,  of,  355  et  seq. 

See  Beneficiaey. 
trustee,  of,  327  et  seq. 

See  Powers  of  Teustee. 
trustee   bound   to   give,   enabling   beneficiary   to   satisfy   himself 

that  trust  stock  is  intact,  325. 
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B. 

BANK.    See  Bankee. 

trustees  may  deposit  in,  for  a  reasonable  time  pending  invest- 
ment,  303,  305. 
six  months  said  to  be  the  maximum  period,  305. 
the  account  should  be  in  their  joint  names  "  as  trustees,"  303. 

BANK  ANNUITIES.     See  Investment. 

BANKEE, 

custody  of  trust  securities  nlay  be  confided  to,  268,  304. 
delegation  to,  of  right  to  receive  trust  money,  is  good  in  certain 

cases,  300  et  seq. 
liability  of,  for  parting  with  trust  fund  to  wrong  persons,  511. 
paramount  lien  of,  where  he  has  no  notice  of  the  trust,  475,  521. 

but  none  where  he  has  notice,  511. 
trust  money  may  be  left  with,  for  a  reasonable  period  pending 

investment,  303,  305. 
trustee  when  liable  for  failure  of,  303,  304  et  seq. 

BANKEUPT  TEUSTEE, 

may  be  removed  by  court,  389  et  seq. 

whether  may  be  removed  hostilely  under  statutory  power, 

389,   391  n.    (r). 
receiver  will  be  appointed  in  case  of,  416,  478. 
should  prove  against  his  own  estate,  where  indebted  to  the  trust, 

262. 
ti^st  property  not  liable  to  his  creditors,  205. 
aliter  if  it  cannot  be  identified,  474. 

BANKEUPTOY, 

of  debtor  to  estate,  duty  of  trustee  to  prove  in,  262. 
settlor,  of,  effect  on  voluntary  settlement,  101,  102. 

in   no   case  invalidates  it   as   against  purchasers  for   value 

from  the  beneficiaries,  101. 
settlement  of  future  acquired  property,  effect  of  upon,  101, 

103. 
trust  for  personal  enjoyment  notwithstanding,  is  invalid,  68., 
aliter  where  trust  is  until,  and  then  over,  68. 

See  DiscKETioNAEY  Teust  foe  Maintenance. 
unless  the  bankrupt  was  settlor,  68. 
trustee,  of,  205  et  seq.     See  Banketjpt  Teustee. 
should  prove  against  his  own  estate,  262. 

BAEE  TEUSTEE, 

devolution  of  estate  of,  between  1874  and  1882. ..366  et  seq. 

meaning  of,  368. 

not  incapacitated  from  purchasing,  321. 

BEAEEE  SEOUEITIES, 
custody  of,  268,  304. 
trustee  should  not  obtain  unless  expressly  authorised,  270. 

BENEFIOIAEIES, 

assigns  of,  are  in  no  better  position  than  their  assignors  if  latter 

indebted  to  estate,  514. 
collectively  may  put  an  end  to  the  trust,  355,  356  et  seq. 

aliter  where  under  disability,  355.     See  next  page  under 
sub-head  "power." 
concurrence  of  in  breach  of  trust,  493,  496. 

See  Bebach  op  Teust,  sub-head  "  concurrence." 
constructive  trustee  for  other  beneficiaries,  175,  176,  182. 
debt  owing  from,  to  trust  estate,  509,  514. 
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BENEPICIAEIES-co»ii«Medl. 

deceased,  legatee  of,  can  sue  for  breach  of  trust  where  trustee  is 

also  executor  of  the  beneficiary,  476  n.  (z). 
definition  of,  1. 
failure  of,  153,  209. 

identity  of,  trustee  liable  for  mistake  as  to,  287  et  seq. 
impounding  beneficial  interest  of,  to  make  good  breach  of  trust, 

509,  510,  513  et  seq. 
See  Impounding  Intebest  of  Beneficiaires. 
or  debts  due  to  the  trust  estate,  515. 
not  applicable  to  legal  beneficial  interests,  510. 
instigating  breach  of  trust,  m:ay  have  to  indemnify  trustee,  506. 
and  also  co-beneficiaries,  509,  510,  513  et  seq. 

even  where  instigator  is  a  married  woman  restrained 
from:  anticipation,  506,  507,  508,  517. 
laches  of,  may  be  a  bar  to  relief,  492,  494  et  seq. 
liability  of,  who  are  privy  to  a  breach  of  trust,  509,  513  e*  sea. 

See  Beeach  of  Trust,  sub-head  "beneficiaries." 
liability  of,  to  indemnify  trustee — 

for  expenses  and  disbursements,  429  et  seq. 

See  Eeimbuesement. 
where  they  have  instigated  breach  of  trust,  501,  506  et  seq. 
See  Beeach  of  Teust,  sub-head  "  indemnity." 
married  woman  who  has  instigated  breach  of  trust,  liability  of, 

506,  507,  508. 
to  co-beneficiaries,  511  et  seq. 
trustee,  506,  507,  508. 
mistake  of  trustee  as  to  identity  of,  287  et  seq. 
mortgagee  of  all  beneficial  interests,  power  of,  360. 
overpaid,  how  far  liable  to  refund,  516. 

party  to  breach  of  trust,  liable  to  co-boneficiaries,  509,  510,  513 

et  seq. 
and  may  have  to  indemnify  trustee,  506  e^  seq. 
persons  capable  of  being,  91  et  seq. 
aliens,  91. 
animals,  77. 
corporations,  91. 
married  women,  92. 

invention  of  separate  use  to  protect,  92. 
no  human  beneficiary,  trust  not  necessarily  illegal  if  trustee 
willing  to  carry  it  out,  76  et  seq. 
aliter  in  case  of  capricious  trusts  without  human  in- 
terest, 77. 
trust  to  keep  tombte  in  repair,  must  be  limited  within 
rule  against  perpetuities,  76. 
possession,  equitable  tenant  for  life,  how  far  entitled  to,  363. 
power  of  beneficiaries  collectively  in  special  trust,  355  et  seq. 
direction  to  settle  on  daughters,  357. 
on  daughters  and  their  issue,  358. 
to  pay  income  to  persons  in  succession,  359. 
to  retain  capital  until  beneficiary  attains  a  given  age, 

356. 

unless  intermediate  income  goes  to  someone  else,  ih. 

may,  where  all  sui  juris,  put  an  end  to  trust,  365,  356  et  seq. 

even  when  there  is  a  theoretical  possibility  of  others 

being  born,  360. 

mortgagee  of  all  the  beneficial  interests  cannot  extinguish 

trust  before  foreclosure  or  sale,  ib. 
property  vested  in  at  twenty-one,  but  payable  at  twenty-five, 
may  be  demanded  at  twenty-one,  366. 
aliter  where  intermediate  interest  does  not  go  to  same 
beneficiary,  357. 
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BENEPICIAEIES-co«ii»Me(?. 

power  of  beneficiaries  collectively  in  special  trust — continued. 
purcliase  of  annuity  directed,  beneficiary  entitled  to  purchase 

money  in  place  of  annuity,  359. 
sell  trust  property,  direction  to,  may  be  stayed  by  bene- 
ficiaries collectively,  357. 
subsidiary  settlement,  trustees  of  reversionary  may  join  with 
life  tenant  under  original  trust  in  extinguishing  it,  36Q 

n.    (m). 
power  of  one  of  several  beneficiaries  in  a  special  trust,  361  et  seq. 
alienate,  may,  his  share  and  interest,  362. 

unless  a  married  woman  restrained  from  alienation,  ib. 
and  she  cannot  be  restrained  from  barring  estate 
tail,  363. 
or  where  gift  over  to  another  on  alienation,  ib. 
power  of,  in  simple  trust,  355  et  seq. 

may  put  an  end  to  trust,  ib. 
trustee  may  consult,  before  exercising  his  discretion,  295. 

may  purchase  interest  of,  with  proper  safeguards,  315,  322 

et  seq. 
BILL  IN  PAELIAMENT, 
trustee  may  oppose,  331. 

but  should  obtain  leave  of  court,  ib. 

BONA  VACANTIA,  207  et  seq. 

BONUS, 

shares,  should  be  sold  even  where  trustees  authorised  to  retain 

original  shares,  276. 
when  capital  and  when  income,  223  et  seq. 

See  Tenant  foe  Life  and  Eemaindeeman. 

BOREOWEE, 

trustee  cannot  be,  of  trust  fund,  however  good  the  security  be, 

309. 
BEEACH  OF  TE.TJST,  459  et  seq. 

acquiescence  in  by  beneficiary,  492  et  seq.,  494,  496. 
beneficiaries,  liability  of,  where  privy' to,  a  breach,  507  et  ,seq.,  513. 
to  other   beneficiaries  to   the   extent  of  beneficial  interest, 

507  et  seq.,  513  et  seq. 
large  interest  received  by  tenant  for  life  where  security 
proves  insufficient,  508. 
no  liability  to  account  for  part  of  interest  on  un- 
authorised security  unless  security  insufficient, 

246,  516. 
married  woman  beneficiary  restrained  from  anticipation, 

517. 
money  lent  to  Kfe  tenant,  508. 
plaintiff  residuary  legatee  of  beneficiary  who  was  privy 

to  breach,  cannot  enforce,  515. 
retainer  of  life  tenant's  income  to  make  good  breach,  513. 
right  of,  extends  to  derivative  as  well  as  original 
interests,  514. 
but  not  to  interests  under  ajnothler  trust  creaiteid 

by  the  same  will,  ib. 
nor  to  legal  as  distinguished  from  equitable 
interests,  517. 
to  make  good  debt  due  from  beneficiary  to  estate, 

514. 
debts  payable  by  instalments,  515. 
lost  by  acceptance  of  composition  by  trustees, 

515. 
where  statute  barred,  615. 
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BEEAOH  OF  TRmT-contvrmed. 

beneficiaries,  liability  of,  wbere  privy  to  a  breach. — continued. 
to  other  beneficiaries  to  the  extent  of  boneflciaj  interest^ 
cotititnueS. 
privity  and  knowledge  of  beneficiary  essential  to  render 
bis  beneficial  interest  liable,  516. 
to  indemnify  trustees,  501  et  seq. 
[See  infra,  sub-head  "  indemnity."] 
carelessness,  by  reason  of,  258  et  seq. 

See  Peudence. 
concurrence  of,  or  release  by  beneficiaries,  493  et  seq. 

to  bind  beneficiary  he  must  be  sui  juris,  unbiassed  by  undue 
infiuence,  and  either  act  with  full  knowledge,  or  retain 
the  benefit  of  the  breach,  429,  493  et  seq. 
where  all  beneficiaries  have  not  concurred,  trustee  may  have 
right  of  indemnity  against  some  who  have  instigated 
breach,  501,  506  et  seq.  See  sub-head  "  indemnity." 
consent  to,  in  writing  may  render  a  beneficiary  liable  to  indemnify 

trustee,  ib. 
consequences  of,  460  et  seq. 
consequential  losses  flowing  from,  466,  467. 
contribution,  trustees  generally  entitled  to,  inter  se,  500  et  seq. 

See  OONTEIBUTION. 

lien  for,  on  costs  awarded  to  co-trustee,  502. 
court  will  compel  performance  of   duty,   or  prevent  the  com- 
mission of  a  breach,  476  et  seq. 
criminal   proceedings   may  be   taken   with   leave   of   Attorney- 
General  where  breach  is  fraudulent,  479. 
depreciated  security,  not  necessarily  duty  of  trustee  to  realise,  261. 
excused,  may  be,  where  trustee  honest  and  reasonable,  481  et  seq. 
former  trustees,  committed  by,  212. 

honest   and  reasonable  trustee  may   be  excused  by   court,   481 

et  seq. 

impounding  beneficial  interest  of  beneficiary  who  has  instigated, 

to  indemnify  trustee,  501,  506  et  seq. 

where  beneficiary  a  feme  covert,  501,  507,  508  et  seq. 

impounding  beneficial  interest  of  beneficiary  who  is  party  to  a 

breach  of  trust  to  make  loss  good  to  trust  estate,  509,  513 

et  seq.' 
rig^ht  of  co-beneficiaries  takes  priority  over  purchasers  and 
mortgagees  of  guilty  parties'  interest,  614. 
imprudence,  by  reason  of,  258  et  seq. 

See  Wilful  Default. 
indemnity  against,  trustees  entitled  to,  from  co-trustee,  who  is 
also  a  beneficiary  and  privy  to  the  breach,  or  who  has 
acted  fraudulently,  or  was  solicitor  to  the  trust,  501, 

502,  505  et  seq. 

special  case  required  against  mere  solicitor  trustee,  505. 

does  not   apply  where  original  breach  of  A.   was  not  set 

right  on  appointment  of  B.  as  new  trustee,  ib. 
from  a  beneficiary  who  has  instigated  breach,  501,  506  et  seq. 
married  woman  only  liable  with  guilty  knowledge,  507. 

where  restrained  from  anticipation,  508. 
where  beneficiary  has  wrongfully  received  trust  fund 
and  resettled  it,  trustees  have  no  right  to  indemnity, 

ib. 
must  have  known  that  it  was  a  breach,  506. 
trustee  can  only  require  indemnity  against  liability  to 
other  beneficiaries  and  not  against  personal  loss  as 
one  of  the  beneficiaries,  507. 
trustee  receiving  indirect  benefit  from  breach  not  bound  to 
indemnify,  co-trustee,  503. 
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BEEACH  OF  TRUBT-contmued. 

injunction  to  restrain  contemplated,  476  et  seq. 

mandatory,  to  compel  performance  of  duty,  477. 
neglecting  to  renew  lease,  ib. 
sue  a  wrongdoer,  ib. 
sale  at  an  undervalue,  478. 

same  persons  trustees  of  conflicting  trusts,  477. 
whether  misconduct  active  or  passive,  476. 
who  may  apply  to  the  court  for,  ib. 
ignorant  or  illiterate  trustee,  by,  298,  324. 
innocent  trustee  may  be  entitled  to  indemnity  from  less  innocent 

one,  500,  504. 
instigator   of  breach  ma,y  have  to  indemnify  trustee,   501,   506 

et  seq. 
joint  and  several  Kability  of  trustees  for,  468. 

notwithstanding   that   some   may   have   been   more   blame- 
worthy   than    others,     ih.      See    sub-head     "  indemnity," 
supra. 
rule  applies  to  all  persons  who  meddle  with  trust  property 
with  notice  of  the  trust,  ib.,  n.  (I),  509  et  seq. 
See  Thied  Parties. 
but  not  to  employees  of  trustees  who  had  no  right  to 
Bvinploy  them,  469. 
whole  loss  recoverable  from  any  one  of  the  trustees  until 
20  sliillings  in  the  pound  paid,  ib. 
laches  of  beneficiary  may  be  a  bar  to  relief,  492,  494  et  seq. 
measure  of  the  trustee's  liability  for,  459  et  seq. 

amount  by  which  the  trust  property  has  been  depreciated, 

459. 
cases  in  which  there  would  have  been  a  loss  apart  from 
breach  of  trust,  459,  460. 
or  the   breach   consists  in  not  getting   a  consent 
which  would  have  been  given,  461. 
direction  to  invest  in  consols  disobeyed,  trustees  liable 
at  option  of  beneficiaries  either  to  purchase  the 
amount  of  consols  which  the  fund  would  have 
purchased  at  the  date  at  which  it  ought  to  have 
been  invested,  or  to  pay  the  whole  deficiency 
of  the  trust  fund,  ib. 
principles   from  which  this  inequitable   rule  has 

been  deduced,  ib. 
when  choice  of  investments  trustee  can  only,  be 
made  to  recoup  actual  loss,  462. 
outgoings  allowed,  ib. 

wrongfully  parting  with  trust  shares  on  which  calls 
subsequently  paid,  ib. 
capital,  loss  of,  through  disobeying  settlement,  214  et  seq., 

460   et  seq. 
allowing  shares  to  be  transferred  to  third  paities,  on 

which  shares  the  latter  pay  calls,  462. 
indirect  losses  between  breach  and  ultimate  reinvest- 
ment of  trust  fund  in  authorised  securities,  466 

et  seq. 
example  of  deceased  trustee's  executors  being  liable 
for  loss  incurred  by  fresh  breach  of  trust  after 
his  death,  467. 
interest  where  allowed,  460,  463  et  seq. 

where  trustee  has  received  interest,  460. 
where  trustee  ought  to  have  received  it,  460,  463. 
accumulation  directed,  463. 
delay  in  investing,  ib. 
improper  calling  in  of  good  investment,  ib. 
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BEEACH  OF  IBUQT-continued. 

measure  of  tlie  trustee's  liability  ioi— continued. 
interest  where  allowed — continued. 

where  the  breach  was  for  trustee's  private  advantage, 

460,  464  est  seq. 

actual  profits  or  interest  at  5  per  cent,  must  be 

accounted  for,  460,  464  et  seq. 

reasons  why  5  per  cent,  still  payable,  466. 

compound  interest  may  be  allowed  if  circumstances 

justify  inference  that  trustee  has  made  it, 

460,  465  et  seq. 
mere  neglect  to  withdraw  trust  funds  from 
trustee's  business  not  enough  to  render  him 
liable  for  compound  interest,  466. 
solicitor  trustee  using  the  trust  fund  in  his 
business  not  charged  compound  interest,  465. 
where   circumstances   negative  the  inference 
that   trustee  has  made  compound  interest 
he  will  not  be  charged  it,  465  et  seq.  . 
mortgage,  which  turns  out  to  be  an  insufficient  security  for  trust 
moneys,  460  et  seq.,  463  et  seq. 
trustee  only  now  liable  for  sum  advanced  in  excess  of  what 
ought  to  have  been  advanced,  460,  463  et  seq. 
aliter  where  the  mortgaged  property  of  a  kind  on  which 

no  advance  of  trust  money  ought  to  be  made,  464. 
new  law  retrospective,  460  n.  (S). 
trustee  when  entitled  to  option  of  taking  over  the  security 
himself,   463. 
negligence,  arising  from.    See  Negligence  ;    Peudencb. 
property  wrongfully  acquired  with  trust  funds  becomes  subject 
to  the  trust,  471  et  seq.    See  Following  Teust  Peopeety. 
aliter  where  the  trust  fund  cannot  be  traced,  473. 
if  all  beneficiaries  sui  juris  they  can  elect  to  adopt  the  pro- 
perty so  acquired,  471,  473. 
aliter  if  not  sui  juris  or  if  one  objects,  473. 

in  that  case  property  may,  and  should  be,  recon- 
verted by  trustees,  ib. 
where  partly  acquired  with  trust  fund,  and  partly  out  of 
trustee's  own  money,  beneficiaries  have  a  first  charge, 

472,  474,  475. 
aliter  if  the  trust  fund  cannot  be  traced  into  the  pro- 
perty so  acquired,  472,  473. 
trust  fund  paid  into  trustee's  banking  account,  gives 
beneficiaries  a  lien  on  his  balance,  475. 
subject  to  banker's  lien,  ib. 

but  the  actual  money  must  be  traced  into  the  bank,  476. 
protection  of  beneficiaries  against  contemplated,  476  et  seq. 
improper  sale  contemplated,  478. 
interlocutory  injmiction,  476. 
payment  of  money  into  court,  477,  478. 

no  longer  favoured  by  the  court,  479. 
receiver,  477,  478. 
renewal  of  leases,  477. 
trustees  of  conflicting  settlements,  ib. 
trustees  quarrelling,  478. 

use  of  trustee's  name  in  actions  against  third  parties  ordered,  477. 
protection  accorded  to  trustees  against  liability  for,  481  et  seq. 
acquiescence  of  beneficiary,  492  et  seq.,  494,  496. 

only  available  where   sui  juris  with  full   knowledge  and 
without  being  subjected  to  undue  influence,  429,  493,  497. 
even  where  he  has  had  benefit  of  breach,  496,  498. 
of  married  women,  496. 
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BEEACH  OF  TUVST-conUmied. 

protection  accoirded  to  trustees  against  liability  iox— continued. 
concurrence  of,  or  release  by  beneficiaries,  492  et  seq. 
distinction  between,  and  right  to  indemnity,  493. 
contribution  from  co- trustees,  501  et  seq.    See  Oonteibdtion. 
co-trustee,  protection  against  the  acts  of,  498  a*  seq. 
form  of  clause  giving  complete  protection,  499. 
if  trustees  have  acted  reasonably  and  honestly,  and  ought 
fairly  to  be  excused,  481  et  seq. 
provisions  of  Judicial  Trustee  Act,  1896,  as  to,  ib. 
onus  of  proof,  81. 
reasonableness  required  as  -well  as  honesty,  482. 

exainples  of  reasonableness  and  ^tmreasonableness, 

482  et  seq. 

even  where  trustee's  conduct  is  reasonable  and  honest, 

yet  before  excusing  him  Court  has  to  consider 

whether  he  ought  under  all  the  circumstances  to 

be  fairly  excused,  482,  484. 

trustee  company  receiving  remuneration,  484. 

indemnity  from  co-trustee  or  beneficiary  who  has  instigated 

the  bleach  [see  supra,  sub-head  "indemnity"]. 
Statutes  of  Limitation,  how  far  available,  484  et  seq. 
accounts  more  than  six  years  old,  486. 
acknowledgment  of  liability,  488. 

accounts  kept  by  trustee's  solicitors  are  not,  488. 
charges,  how  far  applicable  to,  492. 
constructive  trusts,  in  cases  of,  486,  491. 
date  at  which  statute  oomnienoes  to  run,  485,  488,  489. 
defaulting  confidential  agents,  489  n.   (p),  491. 
difficulty  of  construing  the  statute,  486  et  seq. 
embezzlement  by  trustee's  agent,  489. 
failure  to  convert  as  directed  by  trust,  48Y. 
fraud,  or  fraudulent  breach  of  trust,  not  within,  484,  489. 
fund  expended  in  infant's  maintenance,  488. 
illegal  trust,  in  case  of,  490. 
inapplicable  where  trustee  retains  trust  property,  489. 

or  has  made  a  false  statement,  489  et  seq. 
income,  payment  of  to  life  tenant,  no  acknowledgment 

that  capital  is  intact,  488. 
insufficient  security,  ib. 
resulting  trusts  in  cases  of,  490. 
third  parties   C^.g.   trustee's  solicitor)   receiving  trust 

fund  not  protected  by  statute,  512,  513. 
trustee  retaining  trust  property,  not  protected  by,  484,  489. 
but  where  only  remotely  benefited  trustee  is  pro- 
tected in  absence  of  fraud,  490. 
where  trustee  has  remotely  benefited  by  breach,  ib. 
receiver  when  appointed,  476  et  seq. 
release  by  beneficiaries,  492  et  seq. 
need  not  be  under  seal,  494. 
may  be  inferred  from  conduct,  ib. 
by  married  women,  496. 

full  knowledge  of  beneficiary  essential  to  validity  of,  497. 
necessity  of  reciting  actual  breaches  of  trust,  ib. 
retirement  of  trustee,  in  order  that  new  trustees  may  commit,  269. 
security,  calling  in  unnecessarily,  463. 

set-ofi  of  gain  on  one  breach  against  loss  on  another  generally 
disallowed,  469  et  seq. 
aliter  where  the  two  breaches  are  only  items  of  the  same 
transaction,  469,  470. 
conflicting    examples,   fall   in   value    of   consols   which 
ought  to  have  been  purchased,  and'rise  in  consols  where 
proceeds  of  insufficient  mortgage  invested  in,  470,  471. 
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BEEACH  OF  TnUST-continued. 

set-ofi  of  gain  on  one  breach  against  lose,  &c. — continued. 

building  (without  authority)  on  the  trust  property  allowed 
to  set-off  gain  against  the  price  paid  to  the  builder,  470. 
settlor,  voluntary,  is  Liable  for  breach  of  trust  if  he  be  one  of 
_  the  trustees,  468. 

simple  contract  debt,  trustees'  liability  for,  is  a,  487. 
solicitor  trustee,  how  far  liable  to  indemnify  co-trustees  who 

have  been  misled  by  his  advice,  501,  505. 
Statutes  of  Limitation  now  apply  to,  484  et  seq. 

[See  supra,  sub-head  "protection,"  etc.] 
third  parties,  liaibility  of,  for,  509  et  seq. 

See  Thied  Parties. 
voluntary  settlor  liable  if  one  of  the  trustees,  468. 
waiver  by  beneficiaries,  492  et  seq. 

beneficiaries   must   be  sui  juris  have  full   knowledge   and 
not  be  subjected  to  undue  influence,  429,  493,  496,  497. 
concurrence  of  beneficiary,  493. 
by  married  women,  496. 

BEEAKING  A  TEUST 

by  direction  of  all  parties  beneficially  interested,  355  et  seq. 

BEIBE 

received  by  trustee  belongs  to  trust  estate,  316  et  seq. 
to  induce  sale  or  lease  invalidates  the  transaction,  ib. 

BEICKFIELD, 

trustees  should  not  advance  money  on  mortgage  of  a,  285. 

BEOEEE, 

when  trustee  liable  for  default  of.    See  Delegation. 

BUILDING  SOCIETY, 

investment  clauses  of  Trustee  Act  do  not  apply  to  funds  of  a. 

2Y5  n.    (a). 
BUSINESS.     See  Tbade. 

carried  on  by  trustees.     See  Teade. 

how  far  trust  estate  liable  for  debts  of.     See  Subrogation. 

conversion  of,  into  a,  joint  stock  company,  trustees  cannot,  in 

absence  of  express  authority,  accept  price  in  shares  or 

debentures,  218  et  seq. 

court  has  jurisdiction  to   sanction  in  case  of  emergency, 

218  et  seq. 
but  not   merely  for  purpose   of  improving  the  trust 
estate,  220. 
employing  trust  money  in  trustees  own,  460,  465  et  seq. 
See  Beeach  of  Teust,  sub-head  "interest." 


0. 

CALLING  IN 

an  insufficient  security,  how  far  the  duty  of  trustees,  261. 
good  security  unnecessarily,  a  breach  of  trust,  463. 

CALLS 

are  payable  out  of  capital,  and  not  out  of  income,  249. 
paid  by  trustees  on  shares  forming  part  of  trust  property  may 
be  recovered  by  them,  430. 
sometimes  from  beneficiary  personally,  437. 
paid  by  third  parties  to  whom  shares  are  transferred  in  breach 
of  trust,  462. 

CANCELLATION  OP  SETTLEMENT.     See  Validity. 

CAPACITY.    See  Settlor. 
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CAPITAL, 

appreciation  of,  is  not  income,  222—234. 

CAPITAL     AND    INCOME.       See   Tenant    foe    Life    and    Re- 
mainderman. 

CAPEICIOUS  TEUST. 

to  defer  the  enjoyment  of  property  by  any  person  void,  77. 
CARE, 

trustee  bound  to  exercise  reasonable,  258  et  seq. 
See  Wilful  Default. 

as  to  investments.    See  Investments. 
CARELESSNESS, 

liability  of  trustee  for.     See  Pkudbnce  ;    Negligence. 
CESTUI  aUE  TRirST.    See  Beneficiaries. 

CHARGE.    See  Conditional  Gifts  ;    Incumbeanoe. 

corpus   of   property  bears   capital,    and   income   bears   interest 

246  ei  seq. 
current  annual,  borne  by  income,  246,  249. 
no  resulting  trust  of  residue  after  payment  of,  153. 
Statute  of  Limitations  applies  to  a,  492. 

tenant   for  life  paying  off,   is   entitled  to  be  recouped   out  of 
corpus,  182. 

CHARITABLE  SUBSCRIPTIONS, 

jurisdiction  of  court  to  sanction,  220. 
when  trustees  may  make,  434. 

CHARITABLE  TRUST 

not  confined  to  trusts  for  benefit  of  human  beings,  77. 

of  private  nature  may  give  rise  to  a  resulting  trust,  152. 

CHATTELS, 

inventory  of,  should  be  made  and  kept  by  trustee,  268. 
trust  of,  may  be  declared  verbally,  81. 

CHEaUE, 

imperfect  gift  of  a,  not  equivalent  to  declaration  of  trust,  45 

CHILD.    See  Advancement  ;    Infant  ;    Maintenance  ;    Resulting 
Teust  (3)  ;    Illegitimate  Childeen. 

CHILD-BEARING, 

woman  sometimes  presumed  to  be  incapable  of,  360. 

CHOSE  IN  ACTION, 

may  be  the  subject  of  a  trust,  55  et  seq. 
now  freely  assignable,  ib. 

purchaser  of,  taies  subject  to  all  equities,  528. 
seous,  if  it  be  a  negotiable  instrument,  ih. 
voluntary  trust  of,  consisting  of  a  covenant  by  the  settldr  with 
trustees,  48  et  seq. 

CLAIMS, 

trustees  may  compromise  or  abandon,  346  est  seq. 

CLASS, 

ascertainment  of,  on  originating  summons,  447. 
power  of  disposal  among  a,  may  raise  a  trust,  15,  21  et  seq. 
trusts  in  favour  of,  some  of  which  may  infringe  rule  against 
perpetuities,  74. 

CLERGYMAN, 

undue  influence  of,  97. 

CLUB, 

trustees  of  not  entitled  to  be  indemnified  by  members,  438. 
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OOLLEOTOR 

of  income,  trustees  may  employ,  303. 

COLLIERY, 

profits  of,  as  b'etween  tenant  for  life  and  remainderman. 
See  Tenant  foe  Life  and  Eemaindeeman. 

COMMISSION.     See  Peofit  ;  Eemuneeation  ;  Solicitoe  Teustee. 

COMPAZslT.  See  Investment  ;  Dieectoes  ;   Business. 

may  purcliase  from  a  shareholder  who  is  a  trustee  for  sale,  319. 
aliter  if  "  one  man  "  company,  »6. 

COMPENSATION 

for  injury  to  inheritance  cannot  We  kept  by  tenant  for  life,  177. 

COMPOUND  INTEREST.     See  Beeach  op  Teust. 

COMPROMISE, 

by  oourt  on  behalf  of  persons  not  sui  juris,  may  entirely  alter  the 

trust,  221. 
power  of  trustee  to  effect  a,  261,  262,  346  e*  seq. 
can  only  be  exercised  jointly,  348. 

query   whether  responsible  for   error   of  judgment  where 
they  act  bond  fide,  262,  347. 

CONCURRENCE 

of  cestui  que  trust  in  bteaoh  of  trust. 
See  Beeach  of  Teust  ;    Peoteotion. 

CONDITIONAL  GIFTS, 

to  A  on  condition  of  his  doing  something  in  favour  of  B  not 
construed   as  a  condition  precedent  or   subsequent,   but 
either  as  imposing  a  charge  or  creating  a  trust  in  B's 
favour,    31. 
where  a  charge  would  satisfy  the  intention  it  is  preferred 
to  a  trust,  31  ei  seq. 
e.g.  gift  to  widow,  she  maintaining  and  educating  chil- 
dren, 32  &t  seq. 
unsatisfactory  state  of  the  authorities,  33. 
neither  trust,  charge  or  condition  where  the  words  are  merely 
explanatory  of  donor's  motive,  ib. 
but  sometimes  difficult  to  differentiate  between  words 
explanatory  of  motive  and  imperative  words,  34. 
where  there  is  a  condition  that  donee  shall,  at  request  of  trus- 
tee, stay  all  litigation,  it  is  trustee's  duty  to  make  the  re- 
quest, 263  n.  (o). 

CONDUCT, 

may  lead  to  inference  that  a  person  has  cotistituted  himself  a 
trustee,  38,  43. 

CONFIDENTIAL  ADVISER 
a  constructive  trustee,  322. 

cannot  purchase  from  person  whom  he  is  advising  unless  latter 
be  separately  advised,  ib. 

CONFIDENTIAL  AGENT,  183. 

CONFLICTING  SETTLEMENTS, 

where  same  persons  are  trustees  of  both,  receiver  will  be  ap- 
pointed, 477. 

CONFORMITY.    See  Receipts. 

CONSENT 

in  writing  of  beneficiary  to  a  breach  of  trust,  may  render  him 
liable  to  indemnify  trustee  to  the  extent  of  his  beneficial 
interest,  501,  506  et  seq. 
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CONSENT— comimuetZ. 

where  required  must  be  obtained,  216. 

in  one  case  held  sufficient  where  given  etc  post  faotOj  216 

n.   (9). 
CONSIDERATION.    See  Valuable  Consideeation. 
total  failure  of,  makes  trust  revocable,  92,  93. 

and  raises  resulting  trust  in  favour  of  settlor,  149. 
See  Resulting  Trust  (1). 
who  are  considered  parties  privy  to  the,  49  et  seq. 
in  marriage  contracts,  52,  53,  54. 

CONSTEirOTION.    See  Executed  and  Executoey  Teusts. 

questions  of,  may  be  determined  on  originating  summons,  447, 

449. 

CONSTRUCTIVE  TRUSTS  AND  TRUSTEES,  147  et  seq. 
agents,  175,  183. 

analysis  of  constructive  trusts,  147. 
beneficial  ownership  not  completely  disposed  of.    Sea  Resulting 

Trust. 
confidential  agents  are,  183. 

what  constitutes  a  confidential  agent,  183  et  seq. 
definition  of,  8. 

difiiculty  of  drawing  line  between,  and  express  trusts,  8. 
distinction  between,  and  express  trust  only  important  as  regards 

Statutes  of  Limitation,  8. 
equitable  interest  not  wholly  disposed  of,  149. 
See  Eesultbstg  Trust. 
impossibility  of  carrying  expressed  purpose  into  efieot,  ib. 
instrument  silent  as  to  beneficial  interest,  ib. 
purpose  indicated  insufBoient  to  exhaust  the  property,  ib. 
equitable  mortgagor,  181. 
fraud,  property  acquired  by,  185. 
heir  sometimes,  of  land  for  executor,  181. 
illegal  express  trust,  155.    See  Resulting  Teust. 
lease,  renewal  of,  to  trustee  or  one  of  several  beneficiaries,  175,  176. 

purchase  of  reversion  expectant  on,  176. 
legal  and  equitable  estates  not  co- extensive  and  vested  in  same 

party,  179  et  seq. 
limited  owner  who  pays  off  incumbrance  on  fee,  constructive  trust 
in  favour  of,  182. 
or  pays  calls  on  settled  shares,  ib. 
or  advances  money  for  salvage,  ib. 
mortgagee  in  possession  is  a,  181. 

but  not  with  regard  to  the  exercise  of  power  of  sale,  181. 
mortgagor  under  equitable  mortgage  is  a,   of  the  legal  estate 

for  the  mortgagee,  181. 
partnership  liens,  184. 

profits  made  by  persons  in  fiduciary  positions,  175  et  seq. 
agents,  profits  made  by,  175. 

not  always  fiduciary  so  as  to  become  constructive  trus- 
tees,  183  et  seq. 
directors  of  companies,  178. 

cannot  contract  with  company,  ib. 
commissions  accepted  by,  ib. 
father  of  infant  owner  of  equity  of  redemption,  purchasing 

from  mortgagee,  316. 
joint  tenants,  177,  323. 
mortgagees,  177,  181,  182,  323. 
partners,  177,  323. 
promoters  of  companies,  178. 
solicitor  purchasing  from  client,  179.     See  Solicitoe. 
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OONSTEUCTIVE  TRUSTS  AND  TRUSTEES-co»imMe(^. 

profits  made  by  persons  in  fiduciary  positions — continued. 

tenant   for  life  receiving  money  by   way  of  solatium  for 
injury  to  the  inheritance,  177. 
or  purchasing  fee  simple  from  mortgagee,  ih. 
tenant  fur  life  of  leaseholds  renewing  lease  to  himself,  175,  176. 
trustee  receiving  commission  from  solicitor,  178. 
renewing  lease  to  himself,  175,  176. 
purchase  in  another's  name,  159  et  seq.    See  Resulting  Tbust. 
remainderman  is  a,  for  personal  representatives  of  tenant  for 

life  who  has  paid  off  a  charge  or  calls  on  shares,  182. 
renewal  of  lease  by  one  of  several  beneficiaries,  175,  176. 
resulting.     See  RESULTING  Tsust. 
shareholders  who  have  received  dividends  ultra  vires  are,  for 

company,    185. 
stranger  knowingly  receiving  trust  funds  is  a,  185. 
tenant  for  life  who  pays  off  incumbrance  is  entitled  to  a  con- 
structive trust  in  his  favour  on  the  inheritance,  182. 
improvements  effected  by,  sometimes  give  rise  to  a  con- 
structive trust  in  his  favour,  182. 
is  a  trustee  of  profits  made  in  relation  to  the  fee  simple,  177. 
third  parties  knowingly  meddling  with  trust  property,  185. 
vendor  and  purchaser  may  be,  for  each  other,  180. 

CONSULT, 

trustee  may,  one  of  his  beneficiaries  before  making  investment, 
295.    See  also  Advice. 

CONTINGENCY.    See  Teust  Peopeety. 

court  will  not   generally   give   opinion   on   question   depending 

on,  447,  452. 
may  be  disregarded  by  court  when  it  is  practically  certain  that 
it  will  not  happen,  360. 

CONTINGENT  LEGACY, 

appropriation  of  securities  to  answer  not  allowed,  228. 

CONTRACT.     See  Covenant  ;    Maeeiage  Aeticles. 

to  create  a  trust  of  specific  property  may  make  the  property 
trust  property  if  contract  capable  of  specific  performance,  34. 

CONTRIBUTION 

among  trustees,  500  et  seq. 

as  general  rule  where  one  trustee  has  been  sued  for  breach  he 
is  entitled  to  contribution  from  co-trustees,  500. 
trustee  who  has  been  guilty  of  fraud,  or  is  solicitor  to  the 
others,  may  have  to  bear  loss  exclusively,  500,  504. 
but  very  few  cases  where  this  has  happened,  504. 
solicitor  trustee  not  liable  to  indemnify  unless  an  active 

participation  in  breach,  505. 
where  no  fraud,  not  liable  to  indemnify  even  although 
he  may  have  indirectly  benefited  by  breach,  505. 
trustee  who  is  also  beneficiary  generally  bound  to  indemnify 
co-trustees  to  the  extent  of  his  beneficial  interest, 

502  et  seq. 
but  this  is  confined  to   breaches   committed  with  his 
privity,  and  does  not  apply  where  his  only  default 
consists  in  not  seeing  that  breach  is  put  right,  505. 
trustee  who  is  entitled  to  contribution  has  lien  for  such  contri- 
bution on  costs  awarded  out  of  the  estate  to  his  co-trustee,  502. 
as  to  indemnity  by  beneficiary  who  is  not  a  trustee.     See  In- 
stigator OF  Beeach  of  Teust. 
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CONTEIBUTOEY  MOETGAGE, 

trustees  prohibited  from  investing  on  a,  282. 

effect  on  the  other  parties  to  such  mortgage  with  notice  of 
the  trust,  512  n.  (a). 

CONTEOL  OP  COUET, 

funds  under,  how  invested,  273  n.  (m). 

CONTEOL  OF  TEUSTEES, 

one  trustee  should  not  permit  the  other  to  have  the  sole  control, 

214,  302,  306  et  seq. 
where  confided  to  trustees,  it  gives  them  the  legal  estate,  193 

et  seq. 

CONVEESION.      See    Eollowing    Trust    Pkoperty  ;    Eestjlting 
Trust  (4). 
direction  for,  and  investment  of  proceeds,  no  necessity  to  convert 

authorised  securities  if  satisfactory,  271. 
mere  power  to  effect,  174. 

resulting  trust  where,  directed.    See  Eesultinq  Trusts  (4). 
unauthorised  security,  duty  of  trustee  to  effect.     See  Wasting 

AND  EeVERSIONAEY  PROPERTY, 
wasting    or  reversionary    property    forming    part    of    residuary 

estate,  duty  of  trustee  to  effect.     See  Wasting  and  Eever- 

siONARY  Property. 
wrongful,  of  trust  property.     See  Following  Trust  Property. 

CONVICT 

cannot  create  a  trust,  91. 

trustee,  trust  estate  does  not  vest  in  administrator,  205  n.   (c). 

whether  capable  of  making  a  will,  91  n.  (c). 

CO-OWNEES 

may  be  constructive  trustees,  177,  182. 

but  capable  of  contracting  with  each  other,  ib.,  323. 

COPYHOLDS, 

devolution  of  on  death  of  trustee,  367,  369. 
how  far  capable  of  being  settled  by  way  of  trust,  59. 
legal  estate  in  is  usually  in  trustee,  193,  195. 
trustee  can  demand  admission  to,  206. 

query  whether  can  present  purchaser  for  admission  under 
Lord  St.  Leonards'  Act,  339  et  seq. 
vesting  declarations,  not  applicable  to,  397,  398. 

orders  of,  401. 
voluntary  covenant  to  surrender,  not  enforceable,  48. 

COEPOEATION 

cannot  be  cestui  que  trust  of  lands  except  by  mortmain  licence, 
how  far  able  to  create  trusts,  90.  91. 

stocks  of,  trustees  may  invest  in,  273. 
trustee,  may  now  be  appointed,  jointly  with  an  individual,  395. 

COEPUS  AND  INCOME 

See  Tenant  for  Life  ;   Eemaindeeman. 

COSTS, 

accelerating  trust  for  sale,  in  bleach  of  trust,  caused  by,  434. 
accounts,  of  summons  for,  324  et  seq. 
of  copies  of,  325,  326. 
where  bond  fide  mistake  in,  325. 
administration  action,  of,  431,  435. 

expenses,    usually    payable    out    of    capital,    247 

et  seq.,  429. 
appointment  of  new  trustees,  of,  374,  375,  376  n.  (o),  433. 
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COSTS— continued. 

breach  of  trust  may  deprive  trustees  of  costs  of  litigation,  432. 
■even  where  costs  allowed  they  must  first  make  breach  of 
trust  good,  ib. 
business,  costs  incurred  in  carrying  on,  on  behalf  of  the  trust,  439. 

rights  of  creditors  of,  by  subrogation,  ib. 
capital  and  income,  as  between,  247  et  seq.,  429. 

See  Tenant  foe  Life  ;    Eemaindeeman. 
costs,  charges  and  expenses.    See  Reimbursements. 
defending  foreclosure  action,  of,  257  n.  (s). 
depriving  trustee  of  his  costs,  a  severe  proceeding,  432. 
appealable,  ib. 

only  proper  when  guilty  of  gross  misconduct,  ib. 
disclaimer,  of,  189. 

former  trustee,  of,  paid  by  new  trustee,  433. 
incidence  of,  as  between  capital  and  income,  247  et  seq. 
indemnity  against,  trustees  sometimes  entitled  to  personal,  from 

beneficiaries,  429,  437  et  seq. 
indebtedness  of  trustee  to  the  trust  mtist  be  discharged  before 

he  is  entitled  to  costs,  438. 
information,  of  procuring,  required  by  a  beneficiary,  326. 

required  by  new  trustee  before  accepting  the  trust, 

433. 
interest  on,  not  allowed,  435. 
lien  of  trustees,  for,  429,  435. 

whether  applies  when  settlement  void,  435  et  seq. 
or  where  will  subsequently  declared  void,  436. 
lien  on  costs  awarded  to-  cortrustee,  for  his  share  of  contribution, 

for  breach  of  trust,  502. 
"  no  order  "  as  to  trustee's  costs,  order  so  expressed,  may  deprive 

him  of  right  to  reimbursement,  432. 
originating  summons,  of,  448,  453. 
payment  into  court,  of,  443  et  seq. 
premature  sale,  of,  434. 
renewing  leases,  of,  256. 
repairs,  of.     See  Eepaies. 
retirement  of  trustee,  caused  by,  374,  375. 
right  of  trustees  to  be  reimbursed  all  reasonable,  429  et  seq. 

See  Eeimbuesement. 
severance  in  defending  or  commencing  proceedings,  extra  costs 
caused  by,  433. 
allowed  where  good  reason  for  the  severance,  ib. 
trustee  refusing  to  convey,  caused  by,  400  n.  (to). 
trustees  of  clubs,  no  right  to  indemnity  from  members,  438. 
undue  caution  of  trustee,  caused  by,  434. 

unreasonable  conduct  of  trustee,  ground  for  depriving  him:  of, 

433  et  seq. 
expenses  disallowed,  434. 
unsuccessfully  defending  an  action,  of,  433. 
void  settlement  or  will,  costs  of  trustee  of,  435,  436. 
where  trustee  owes  money  to  estate,  he  must  replace  it  btefore 
taking  his  costs,  438. 
result  may  be  disastrous  to  his  solicitor,  439. 
where  trustee  has  mixed  his  own  money  with  trust  fund,  436. 
whether  trustee  can  refuse  to  transfer  trust  property  to  new 
trustees  until  his  costs,  charges  and  expenses  paid,  436. 

CO-TRUSTEE, 

effect  of  special  protective  clause  as  to  acts  and  defaults  of,  499. 
only  applies  to  acts  of  co- trustees  and  not  acts  of  agents,  500. 
even  where  he  may  be  safely  permitted  to  receive,  he  must  not 
bo  allowed  to  retain  trust  moneys,  293,  308. 
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CO-TRJJ&T^S—contimea. 

opinion  of  Lord  Westbuey  as  to  responsibility  for,  499. 
trustee  cannot  relieve  himself  of  responsibility  by  deputing  his 
duties  to,  292,  305  ef  seq. 
retiring  in  order  to  enable,  to  commit  breach  of  trust,  269. 
when  trustee  answerable  for  defaults,  acts,  or  receipts  of,  498 

et  seq. 
COTTAGE  PEOPERTY. 

investment  on  mortgage  of,  285  n.  (2). 
COUNSEL. 

how  far  trustee  protected  by  advice  of,  258,  288,  297,  299. 

COURT, 

administration  of  the  trust  by,  455  eH  seq.    See  Administeation. 
appointment  of  new  trustees  by,  376,  387  et  seq. 

See  New  Teustees. 
costs  incurred  in  applications  to.     See  Costs. 
deviations  from  the  trust,  power  of  to  sanction,  214,  218  et  seq. 

See  DiEECTiONS  OF  Teust  Insteument. 
general  administration  by,  455  et  seq.     See  Administeation. 
originating  summons  for  determination  by,  of  specific  questions, 

447  et  seq. 
See  Oeiginating  Summons. 
removal  of  trustee  by,  373,  389,  390. 
retirement  of  trustee  under  sanction  of,  373,  375. 
sanction  of,  to  proposed  acts  of  trustee,  218  et  seq.,  447  et  seq. 

See  Oeiginating  Summons. 
securities  authorised  by,  for  the  investment  of  funds  under  its 
control,  273. 
alleged  inconsistency  between,  and  Trustee  Act,  1893,  s.  1... 

273  n.  (u). 
suspension  of  trustee's  powers  on  order  for  administration  by, 

353   et  seq. 
trustee  instituting  administration  action  in,  455  et  seq. 

not  justifiable  where  all  questions  could  be  solved  by  pay- 
ment  of  fund  into  court  or  by  issuing  an  originating 
summons,  458. 
what  will  justify   a  trustee  in  instituting   an   action,   455 

et  seq. 
when  general  administration  will  be  ordered,  ib. 
trustee  may  apply  to,  for  directions  when  third  party   claima 

trust  property,  310. 
when  trustee  may  pay  into,  442  et  seq. 

effect  of  paying  trust  money  into,  458. 

generally,    trustees   must    not   pay   into    court   where 
question  can  be  determined  by  means  of  originating 
summons,   443,   444. 
what  sufiicient  justification  for  paying  into,  442  et  seq. 

to  enable  married  women  to  assert  equity  to  a  settle- 
ment, 444. 
beneficiaries  under  disability,  443. 

dispute  between  beneficiaries,  ib. 
money  claimed  by  representative,  ib. 
money  payable  in  default  of  appointment,  ib. 
reasonable  doubt  or  claim,  444. 
undue  caution,  ib. 
COVENANT, 

enforceable  as  a  rule  by  covenantee  only,  unless  it  is  made  with 
him  as  trustee  for  others  intended  to  be  benefited,  38 — 54. 
aliter  where  intended  for  benefit  of  third  parties  and  capable 
of  being  enforced  by  trustee  at  law,  ib. 
And  see  Covenants  to  Settle. 
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GOYmf  ANT— continued. 

partnership   deed,  in,  providing  benefits  for  widows  and  chil- 
dren of  partner,  how  far  enforceable  by  widow  and  chil- 
dren, 52. 
not  capable  of  being  released  by  partners,  ib. 

COVENANT  TO  SETTLE 

after-acquired  property,  in  marriage  settlement,  construction  of, 
See  ExECUTOBY  Trusts. 
enforceable  by  spouses  and  issue  but  not  by  ultimate  re- 
versioners, 52  et  seq. 
opinion  of  conveyancing  counsel  to  the  court  as  to  whether 
now  a  usual  and  proper  clause  in  the  absence  of  express 
stipulation,  88  n.  (2). 
rule  in  Howe  v.  Lord  Dartmouth  does  not  apply  to,  229. 
bankruptcy  of  covenantor  before  covenant  performed,  57,  103. 
distinction  between  a  trust  of   a  covenant  and  a  covenant  to 
create  a  trust,  46  ejt  seq. 
a  voluntary  covenant  with  A.  to  pay  him  a  sum  of  money 
as  trustee  for  B.   creates   an   executed  trust  of  a  legal 
chose  in  action  which  B.   can  enforce,  46,  49  et  seq. 
but  a  voluntary  covenant  with  A.  to  execute  a  settlement 
in  favour  of  B.  cannot  be  enforced  by  B.  as  the  contract 
is  not  enforceable  at  law,   and  will  not  be  specifically 
performed  in  equity,  38,  48. 
even  where  legal   chose  in  action  is   created  it  can  only 
as   a  rule  be   enforced   by  party   to   the   covenant 
unless  on  the  true  interpretation  of  the  covenant 
it    was    intended    to    give    third    parties    equitable 
rights,  38,  47,  49  et  seq. 
covenants  to  settle  after-acquired  property  in  marriage 
settlements   can  only   be   enforced   by   spouses 
and  issue  there  being  no  intention  to  confer 
equitable  rights  on  persons  taking  in  default 
of  issue,  52  et  seq. 
unless  they  be  children  of  former  marriage,  54. 
aliter  as  to  covenants  in  partnership  deeds  providing 
benefits  for  widows  and  children  of  partners,  52. 
or    covenants    made   with    a    committee    for    the 
benefit  of  a  fluctuating  class,  51. 
duty  of  trustee  to  enforce  against  settlor,  263. 
enforceable  by  whom,  38,  47  et  seq. 

marriage  settlements,  in,  as  to  other  or  future  acquired  property 
of  the  wife,  129—146. 
See  ExEcuTOEY  Trusts. 

COVERTURE 

means  effective  marriage,  361  n.  (d). 

ceases  on  divorce,  judicial  separation  or  granting  of  a  pro- 
tection order,  ib. 

CREATION  OP  TRUST.    See  Express  Trust. 

CREDITORS 

of   settlor   on   bankruptcy,    voluntary   settlement   may   be   void 
against,   101  et  seq. 
See  Validity  (3). 
settlement  intended  to  defeat,  may  be  void  under  13  Eliz.  c.  5 

...104—113. 
See  Validity  (2). 
trustee  personally  liable  to,  of  business  carried  on  by  him,  439. 
but  may  generally  claim  reimbursement  out  of  trust  estate, 

ib. 
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CUEBITOBS— continued. 

trustee  personally  liable  to — continued. 

creditors  may  stand  in  trustees'  shoes  by  way  of  subrogation, 

439. 
but  not  where  the  trustee  is  indebted  to  tJae  estate,  440. 
nor  where  incurring  debts  was  a  breach  of  trust  even 
although  trustee  excused  for  breach  on  the  ground 
of  salvage,  ib. 
where  trust  is  for  payment  of  debts,  are  not  generally  cestuia 
que  trusts,  35  et  seq. 
aliter   where   trust   is   to    take   effect   only   after    settlor's 
death,  36. 
or  where  they  are  parties  to  the  transaction,  35. 

in  latter  case  they  may  take  entire  fund,  although 
it  exceeds  the  amount  of  their  debts,  162. 

OIIIMINAL  PEOOEEDINGS 
for  breach  of  trust,  479. 

CROSS  REMAINDEES, 

sometimes  implied  in  executory  trusts,  122. 

CROWN.     See  Failure. 

CURRENT  EXPENSES 

usually  borne  by  income,  246,  249  et  seq. 

See  Tenant  foe  Life  and  Remaindeeman,  sub-head  "  out- 
goings." 

CUSTODY 

of  trust,  documents  or  securities,  267,  304. 

title   deeds   of   real   estate,    equitable   life   tenant   may   be 

entitled  to,  268. 
trustee  may  allow  co-trustee  to;  have,  except  in  case  of  beaxer 

bonds,  309. 
when,  may  be  confided  to  solicitor,  banker,  broker,  etc.     See 
Delegation,  infra. 


D. 

DAMAGES 

may  sometimes  be  recovered  from  a  voluntary  settlor.   See  Volun- 

TABY  Teust,  sub-head  "  agreement." 
recovered   by   trustee  from  lessee   for   breach   of   covenant   are 

capital  and  not  income,  239. 
recovered  from  trustee,  may  be  reimbursed  out  of  trust  estate, 

430. 
DEATH  OP  TRUSTEE,  364  et  seq. 

(1)  devise  of  trust  estates  prior  to   1882... 366   et  seq. 

query  whether  copyhold  trust  estates  may  not  still  be 

devised,   367,  369. 
whether  devisee  could  execute  the  trust,  depended  on  the 
language  of  the  settlement,  365,  369   ct  seq. 
and  still  does  so  with  regard  to  copyholds,  372. 

(2)  devolution   of  office   and   estate   on   death   of   survivor,   366 

et  seq. 
law  prior  to  1882. ..366— 369. 

whether  devisee  of  estate  could  execute  the  trust, 

369. 
since  1881  devolves  on  legal  personal  representative,  367, 

368. 
aliter,  as  to  copyholds,  366,  367,  368. 
special  executors  to  administer  trust  cannot  bs  appointed, 

366  n.  Qh). 
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DEATH  OF  TKUSTB-E-continued. 

(2)  devolution  of  oflBoe  and  estate — continued. 

whether    legal    personal    representatives    could    execute 
trust   depended  on  language  of   settlement,   367, 

369  et  seq. 
but  since  31st  December,  1911,  they  can  do  so  until 
new  trustees  are  appointed,  367,  372. 

(3)  survivorship  of  office  and  estate,  364  et  seq. 

survivor   can  prima  facie  execute   all  the  powers,   366 

et  seq. 
notwithstanding  express  power  to  appoint  new  trus- 
tees, 365. 

DEBENTUEE8  AND  DEBENTUEE  STOCK, 

when  a  trustee  security.  See  Investments  allowed  to  Teustees. 

DEBTS 

due  to  estate  from  beneficiary  can  be  set  off  against  his  share,  514. 

even  where  statute  barred,  ib. 
due   to   trustee  from  beneficiary,   paid   out  of  money   advanced 

under  power  of  advancement,  317. 
incurred  by  trustee  cannot  as  a  rule  be  recovered  by  creditor 
out  of  estate,  439. 
but   secus   by   subrogation   where   trustee   could   claim   in- 
demnity out  of  estate,  ib.,  et  seq. 
may  be  the  subject  of  a  trust,  55. 

effect  where  subsequently  got  in,  by  voluntary  settlor,  42. 
secured    by    mortgage   may    be    allowed    to    remain    unrealised, 

267  n.   (2/). 
trust  for  payment  of,  when  illusory,  35. 
trustee  may  release  or  compound,  259,  261,  346  et  seq. 

accept  payment  before  the  date  at  which  it  is  due,  217. 
accept  security  where  immediate  realisation  impossible, 

262. 
delay    enforcing  payment,   where  inexpedient   in   the 
interest  of  all  parties,  260. 
or  where  directed  or  authorised  to  do  so  by  settle- 
ment,  278. 
employ  collector  of,  303. 
should   exercise  reasonable   discretion  as   to   realisation  of, 

259. 
generally  realise  within  a  reasonable  time,  ib. 
prove   on   bankruptcy   even   where   he  is   himself   the 

debtor,  262. 
retain,  where  he  is  also  executor  of  the  debtor,  260. 

DECEASED  TRUSTEE.     See  Death  of  Teustee. 

representatives  of,  not  liable  either  to  beneficiaries  or  to  con- 
tribute to  judgment  obtained  against  co-trustee  where  deceased 
left  trust  fund  properly  invested,  502  n.  (j). 

aliter,  if  he  has  improperly  left  it  uninvested,  ib. 

DECEASED  WIPE'S  SISTER, 

settlement  on  marriage  with,  when  valid,  70,  72,  156. 

trusts  for  issue  by,  formerly  void,  69  et  seq. 
will  in  favour  of  future  issue  by,  valid,  69. 

DECLARATION  OF  TRUST, 

imperfect  gift  not  construed  as  a,  38,  44  et  seq. 
implied  from  conduct,  43. 
what  is  a  prima  facie  valid.     See  Language. 
when  writing  necessary.    See  Whiting. 

DECLARED  TRUST.    See  Expeess  Teust. 
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deed  of  even  date, 

trust    declared    by    reference    to    a,    which    is    never    executed, 

154  n.  (&). 
DEEDS.    See  Documents. 

DEFINITIONS, 

active  trustee,  10. 

bare  trustee,  368  n.  (o). 

beneficiary,   1. 

breach  of  trust,  ib.  ' 

cestui  que  trust,  ib. 

constructive  trust,  Y. 

equitable  estate,  5. 

executed  trust,  119. 

executory  trust,  ib. 

express  trust,  1. 

legal   estate,  5. 

passive  trustee,  10. 

simple  trust,  ib. 

special  trust,  ib. 

trust,   1   et  seq. 

trustee,    1. 

trust  property,  ib. 

DELAY.    See  Laches  ;    Wasting  and  Reversionary  Property. 
sometimes  sanctioned  by  court,  219. 

DELEGATION  OF  TEUST,  292  et  seq. 

accounts,  trustee  ought  not  to  delegate  keeping  of  the  trust,  to 
a  firm  of  accountants,  297. 
unless  too  ignorant  to  be  able  to  keep  them  himself,  324. 
or  accounts  are  of  a  very  complicated  nature,  297. 
agent  to,  not  generally  allowed,  292   et  seq. 

aliter   where   authorised   by   trust   or   statute,   or   where   it 
is   practically  unavoidable,   or  where  the   delegated 
duty  involves  no   discretion,   293. 
effect  of  sect.   24  of  Trustee  Act,   1893. ..294. 
where  delegated  act  is  receipt  of  money  by  banker  or 
solicitor  in  certain  cases,  293,   300. 
choice  of,  cannot  be  delegated,  295. 

employment  of,  may  be  justified,  where  it  is  nevertheless 

unjustifiable  to  entrust  him  with  trust  money,  299  et  seq. 

general    result    of   the    authorities    and    statutes    as  to    the 

employment  of  and  liability  for  acts  of  agents,  294. 
to  receive  money,   even  where  allowable,  does  not  excuse 
trustees   from  seeing  that  it  is   promptly  paid   over  to 
them,  293,  304  et  seq. 
auctioneer,  trustee  may  allow,  to  receive  deposit,  304. 
but  not  to  retain  it  for  any  length  of  time,  305. 
banker,  money  may  be  remitted  through,  303. 

and  in  some  specified  cases  may  be  collected  by,  300. 

but    not   left    unnecessarily   for    a    long   time    in   his 
hands,  300,  303,  305. 
six  months  said  to  be  maximum  period,  305. 
money  may  be  remitted  through,  303. 

receipt  of  money  may  be  entrusted  to,  in  certain  cases,  300 
trust  documents  may  be  confided  to,  for  safe  custodv,  268, 

304. 
beneficiary,   may  be  consulted,   but  trustee  must  not  yield  his 

discretion  to  him,  295. 
broker,  trust  for  sale  or  purchase  of  stock  exchange  securities 
may  be  delegated  to  a,   297. 
and  also  the  receipt  of  the  money,  302. 
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DELEGATION  OF  TB.JJS'T-con.iinued. 

choice  of  advisers,  trustee  must  exercise  his  own  judgment  as  to, 

295. 
co-trustee,  to,  not  allowed,  292,  295,  305  et  seq.     And  see  Joint 

Nature  of  Trustees'  Duties. 
counsel,  trustee  cannot  safely  act  on  advice  of  as  to  interpretation 
of  trust  instrument  or  his  fiduciary  duties,  299. 
but  semble  may,  as  to  questions  of  title  to  property  pro- 
posed to  he  purchased  or  accepted  on  mortgage,  297,  298. 
custody  of  trust  securities,  268,  304. 

death  of  one  of  several  trustees,  whether  it  revokes  agencies,  301. 
debt  collector  may  be  employed,  303. 

discretion,  trustee  bound  to  exercise,  in  choice  of  agent,  where 
delegation  allowed,  294  et  seq. 
but  he  does  not  guarantee  the  performance  of  agent's  duty, 

ib. 
effect  of  s.  24  of  Trustee  Act,  1893,  as  to,  293  et  seq. 
estate  manager  may  be  employed  in  proper  cases,  303. 

and  balances  left  in  his  hands,  ib. 
expert,  trustee  may  take  advice  of,  297  et  seq. 
forbidden  either  to  a  co-trustee  or  a  third  party,  292,  295,  305 

et  seq. 
aliter  where  authorised  by  trust,  293,  306. 

or  where  delegation  is  practically  necessary,  293. 
or  delegation  relates  to  receipt  of  money  by  banker, 
or   solicitor  in  certain   class   of   cases,   300   et 

seq. 
or  the  delegated  duty  involves  no  discretion,  293,  296. 
foreign  country,  acts  to  be  done  in,  may  be  delegated,  296. 
joining  with  others  in  a  sale,  trustees  must  not  delegate  right 

to  receive  their  share  of  purchase-money,  304. 
judgment,  trustee  should  never  delegate  his,  293,  295. 
but  may  nevertheless  consult  his  beneficiaries,  295. 

or  experts,  297. 
must   choose  his  own  agents,   and  not  delegate  choice  to 
solicitor,  295. 
leasing,  power  of,  must  not  be  delegated,  296. 

negligence  of  agent,  how  far  trustee  responsible  for,  293,  294, 

298  et  seq. 
omission  to  give  notice  to  insurance  society,  263  n.  (&). 
powers  of  sale,  leasing,  etc.,  cannot  be  delegated,  296. 

except  where  absolutely  necessary,  ib. 
reasonableness  is  the  true  test  of  the  validity  of,  295. 
receipt  signed  for  conformity,  does  not  make  trustee  responsible 
if  he  did  not  in  fact,  and  was  not  bound  in  law  to,  receive 
the  money,  308. 
by  one  only,  no  discharge,  ib. 
effect  of  Lord  St.  Leonards'  Act  as  to,  294. 
Trustee  Act,  1893,  as  to,  346. 
receive  trust  money,  to,  generally  a  breach  of  trust,  292,  299 

et  seq. 
aliter  where  practically  unavoidable,  300,  302,  303,  305. 
co-trustee  to,  not  allowable  as  to  corpus,  except  in  case  of 
necessity,  292,  302,  306  et  seq. 
secus  as  to  income,  307. 
even  where  allowed,  trustees  must  promptly  see  that  it  is 

paid  over  to  them,  300,  303,  305.  _  _ 

statutory   authority  to   delegate   to   solicitor   or   banker  in 
certain  specified  cases,  300. 
does  not  extend  to  co-trustee,  302. 
sale,  trust  for  or  power  of,  must  not  be  delegated,  296. 
aliter  in  case  of  stock  exchange  securities.  297. 
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DELEGATION  OF  TRUST— continued. 

skilled  advice,  how  far  trustee  may  rely  on,  294,  297,  298,  299. 

must  form  his  own  judgment  in  every  case,  294. 
solicitor,   how  far   trustee   responsible   for   advice   of,   297,   298 

et  seq. 
how  far  trustee  may  delegate  the  receipt  of  money  to, 

300  61!  seq. 
stewards  and  other  servants  may  be  employed  where  necessary, 

297. 
summary  of  law  as  to,  by  Kekewich  J.,  294. 
valuer,  ought  to  employ  where  property  is  purchased,  sold,  or 
accepted  as  security,  263,  265,  266,  282  et  seq.,  297. 
trustee  absolutely  protected  by  advice  of,  in  cartain  cases 
where  money  advanced  on  mortgage,  284  et  seq. 

DEPAETUHE  FROM  THE  EXPRESS  TERMS  OF  THE  TRUST, 

214  et  seq. 
See  Directions  of  Tedst  Instrument. 
cases  in  which  it  may  be  sanctioned  by  the  court,  214  ot  seq. 

DEPRECIATED  SECURITY, 

effect  of  foreclosure  of,  by  trustees,  219,  220,  224,  231. 
not  necessarily  the  duty  of  trustee  to  call  in,  261,  266. 
tenant  for  life  may  have  claim  on  cdrpus  for  arrears  of  interest, 

234,   242  et  seq. 

DEPRECIATION    OF    SECURITIES.      See    Breach    of    Trust; 
Investment. 

DEPRECIATORY  CONDITIONS  OP  SALE,  264,  342  and  ih.  n.  (a;). 

DESCENT  AND  DISTRIBUTION, 

trusts,  attempting  to  alter  rules  of,  invalid,  67. 

bequest  of  money  upon  the  same  trusts  as  if  it  were  capital 
money  under  Settled  Land  Acts  vests  it  absolutely  in 
first  tenant  in  tail,  ih. 
gift  to  A.,  but  if  he  dies  intestate  to  B.  invalid,  ib. 

DEVIATION 

from  express  trust,  however  desirable,  not  permitted  to  trustee, 

214  et  seq. 
except  by  leave  of  all  the  beneficiaries,  214,  215. 
or  where  trust  illegal  or  impracticable,  215. 
or  where  deviation  sanctioned  by  court,  214,  218  et  seq. 
See  Directions  op  Trust  Instrument. 

DEVISE.    See  Estate  of  Trustee. 

of  estate  to  trustee  sometimes  implied,  if  trust  requires  him  to 

have  legal  estate,  194  n.  (V). 
of  trust  estates,  366,  367. 

no  longer  allowed,  except  as  to  legal  estate  in  copyholds,  ib. 

DEVISEE.    See  Resulting  Trusts. 

of  trustee,  when  he  could  formerly  execute  a  special  trust,  369. 
now  exerciseable  by  executor  of  trustee  until  new  trustees 
appointed,  372. 

DEVOLUTION  OF  TRUSTEE'S  ESTATE, 

bankruptcy,  on,  does  not  devolve  on  his  trustee,  205. 

conviction  for  felony,  on,  does  not  devolve  on  administration  of 

convict's  estate,  205  n.  (c). 
death,  on.    See  Death  of  Trustee. 
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diligence, 

what  degree  of,  is  required  from  a  trustee,  258  et  seq. 
See  Investment  ;    Prudence. 

DIRECTION 

of  judge  obtainable  on  summons,  447  et  seq. 

See  Oeiginating  Summons. 
words  of,  raise  a  trust,  17. 

DIRECTIONS  OP  TRUST  INSTRUMENT, 

duty  of  trustee  to  observe  strictly,  214  et  seq. 

conditions  to  exercise  of  powers  must  be  strictly  observed, 

216. 
sale  or  purchase  directed  and  not  made,  215. 

or  made  before  date  specified,  216. 
sale  without  express  or  implied  power,  215. 
securities   authorised  cannot  be  departed  from,   ib. 
deviation  with  sanction  of  court,  214,  218  et  seq. 

common  oases  in  which  court  sanctions  deviation,  219. 

principles  on  which  court  acts,  214,  218  eit  seq. 
jurisdiction  only  exercised  in  cases  of  emergency,  220. 
not  merely  with  the  view  of  probably  benefiting 
beneficiairies,  ib. 
new  trusts  sometimes  substituted  for  old  ones,  221. 
deviation  without  sanction  of  court  renders  trustee  liable 
for  any  loss,  215. 
unless  all  beneficiaries  concur,  214,  215. 
or  trust  illegal  or  impracticable,  215. 

DIRECTORS  OP  COMPANIES 
are  constructive  trustees,  178. 

can  now  plead  Statute  of  Limitations,  484  n.  (x). 
contribution  among,  for  breach  of  trust,  502  n.  (/i). 

DISABILITY, 

cestui  que  trust,   of,   under  foreign  law,   trustee  not  bound  to 

know,  289. 
taeaning  of  expression,  persons  under,  355  n.  (ra). 
settlor,  of,  under  foreign  law,  75  et  seq.,  88. 

DISBURSEMENTS.    See  Reimbursement  of  Trustees. 

DISCHARGE, 

trustee  entitled  to,  on  completion  of  trust,  440  et  seq. 
not  entitled  to  a,  under  seal,  ib. 

nor  to  custody  of  deeds  relating  to  dealings  with  shares  of 
beneficiaries,  442. 

DISCLAIMER,  187  et  seq. 

by  trustees  of  a  voluntary  trust  does  not  render  it  imperfect,  40. 

costs  of,  189. 

effect  of,  onco-trUiStee's  estate,  ib. 

how  effected,  189. 

by  conduct,  ib.  et  seq. 
deed,  188. 

refusing  probate,  ib. 
married  woman,  by,  187. 
not  prevented  by  promise  to  accept,  188. 
office,  of,  necessarily  operates  as  disclaimer  of  estate,  189. 
onus  of  proving,  is  on  trustee,  188,  190. 
partial,  not  allowed,  188,  192. 
subsequent  interference  by  disclaiming  trustee  will  not  revoke 

disclaimer,   192. 
time  for,  188. 
See  Acceptance. 
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DI80EETION, 

implied  discretionary  powers,  327  et  seq. 

See  Powers  of  Trustee. 
powers  involving,  cannot  be  delegated,  292  et  seq. 

See  Delegation. 
trustee  should  exercise  a  reasonable,  258  ei  seq.,  279  et  seq. 
See  Investment  ;    Prudence. 
must  take  active  part  in  choice  of  agents  and  not  leave 
it  to  his  solicitor,  295. 
trustee,  of,  will  not  in  general  be  interfered  with,  328  et  seq. 
even  after  judgment  for  general  administration,  353,  354. 

See  Administration  ;    New  Trustee  (2). 
secus,  where  discretion  limited  to  time  and  manner,  329. 
or  where  discretion  illusory,  ib. 

DISCRETIONARY  TRUST  FOR  MAINTENANCE, 

declaration  that  interest  of  beneficiary  shall  be  inalienable,  futile, 

69,    356,    362. 
except  in  case  of  married  woman,  69,  355  n.  (a),  362. 
gift  over  on  alienation  or  bankruptcy  for  benefit  of  prodigal  and 
others,   or  any  of  them  in  trustee's  discretion  good,  68, 

357,  362. 
but  even  then,  trustees  cannot  pay  to  prodigal  after  aliena- 
tion or  bankruptcy,  290  n.  (s),  362. 
nevertheless  they  can  expend  it  for  his  benefit,  362. 

DISOBEYING  DIRECTIONS  OF  TRUST,  214  et  seq.,  218.     See 
Deviation. 

DISQUALIFICATION 

of  trustee  to  make  a  profit  out  of  his  oflfioe,  311  et  seq.,  315  et  seq. 
See  Profit  ;    Sale,  Trustees  for  ;    Solicitor  Trustee. 

DISTRIBUTION.     See  Division. 

DIVIDEND, 

sale  or  purchase  of  stocks  or  shares  c^ni  div.,  224. 

DIVISION 

of  vested  shares  while  others  remain  contingent,  when  allowed, 

226  et  seq. 
DOCUMENTS, 

affecting  beneficial  interests,  trustee  not  entitled  to  on  distribu- 
tion of  the  trust  property,  442. 
but  is   entitled  to   copies  and  perhaps   to   acknowledgment 
for  production,  ib. 
equitable  Ufe  tenant  of  land,  when  entitled  to,  364  n.  (r). 
trustee  may  generally  permit  co-trustee  to  have  custody  of,  309. 
but  better  course  is  to  deposit  all  documents  and 
securities  with  banker,  268,  304. 
must  allow  beneficiaries  to  inspect,  325  et  seq. 
should  inquire  as  to  on  accepting  a  trust,  211,  212. 
trustees  should  not  entrust  custody  of  bearer  securities  to  solicitor, 

304. 
but  should  deposit  them  in  box  with  banker,  ib. 

DOGS.    See  Animals. 

DOMICILE 

of  settlor,  how  far  it  affects  the  validity  of  trusts,  75. 
where  settlor  is  a  female  infant,  the  law  of  her  domicile  may 
preclude  her  from  ratifying  settlement,  88. 

DOUBLE  POSSIBILITIES, 

rule  as  to  invalidity  of,  not  applicable  to  special  trusts,  65. 
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DOUBT, 

in  oases  of,  trustee  may  apply  to  the  court,  287,  447. 
See  Oeiqinating  Summons. 

DOUBTFUL  EQUITY, 

notice  of,  does  not  bind  a  purchaser,  520. 

DUTIES  OF  TRUSTEES, 

acceptance  of  trust,  on,  211  et  seq. 

See  Acceptance.  , 

accounts,  must  produce  on  request  of  beneficiary,  323  et  seq. 

See  Accounts. 
agents,  how  far  he  may  employ,  292  et  seq. 

See  Delegation. 
beneficiary,    trustee   liable,   mistake   in   paying    to   persons    not 
entitled,  287. 
See  Mistake. 
care,  as  to  exercise  of  reasonable,  258  et  seq. 

See  Prudence. 
carry  out  settlor's  directions,  must,  however  unwise,  214  et  seq. 
See  DiEECTiONs  of  Teust  Insteument. 
unless  variation  sanctioned  by  court,  214,  218  et  seq. 
See  DiEEOTiONS  OF  Teust  Insteument. 
conflicting,  where  same  person  trustee  of  two  settlements,  477. 
corpus  and  income,  as  to,  pending  conversion  of  property  which 
ought  to  be  sold,  233  et  seq. 
See  Tenant  foe  Life  and  Remaindeeman. 
as  to  payment  of  costs,  charges,  and  expenses  out  of,  respec- 
tively, 246  et  seq. 
See  Tenant  foe  Life  and  Remaindeeman. 
delegation  of,  generally  unlawful,  292  et  seq. 

See  Delegation  of  Trust. 
gratuitous  nature  of,  311  et  seq. 

See  Remuneeation  ;    Solicitoe  Trustee. 
impartial,  trustee  must  be  between  beneficiaries,  222  et  seq. 

See  Tenant  foe  Life  and  Remainderman. 
income,   as   to   application   of,  pending   conversion    of  property 
which  ought  to  be  converted,  233  et  seq. 
See  Tenant  for  Life  and  Remainderman. 
information,  bound  to  give  to  beneficiaries  as  to  state  of  trust 
property,  323,  325. 
but  not  as  to  chajges  and  mortgages  made  by  beneficiary,  ib. 
nor  to  give  any  information  to  third  parties,  ib. 
nor  to  incur  costs  in  affording  information  unless  indemnified,  ib. 
interpretation  of  trust  instrum.6nt,  liable  for  mistake  as  to,  288. 
even  although  acting  under  skilled  advice,  ib. 
but  may  safeguard  themselves  by  taking  the  opinion  of  the 
court,  447. 
See  Originating  Summons. 
investment  of  trust  funds,  as  to,  269  et  seq. 

See  Investment  of  Trust  Funds. 
joint,   and  generally  incapable  of  being  performed   by  one  or 
more  only,  305. 
See  Joint  Nature  op  Teustee's  Duties. 
jus  tertii,  must  not  assess,  309. 

See  Jus  Tertii. 
mistake  as  to  beneficiary,  must  not  make,  287. 

See  Mistake. 
negligence,  liable  for,  258. 

iSee  Prudence. 
observance   of   express   directions   contained   in   the   settlement, 
necessity  of,  214. 
See  Settlement. 
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Duties  op  TICnSTE'SS-contmiied. 

outgoings,  as  to  wliat  are  payable  out  of  corpus  and  what  out 
of  income,  246. 
See  Tenant  fob  Life  and  Eemaindeeman. 
power  of  attorney,  may  pay  under,  289. 
profit,  trustee  must  not  m.ake  a,  out  of  trust  property,  315. 

See  Profit  ;    Trustee  foe  Sale. 
repairs,  as  to,  246,  252. 

See  Repairs  of  Trust  Property. 
reversionary  property,  forming  part  of  settled  residuary  estate, 
should  generally  sell,  228. 
See  Reversion. 

when  sold  tenant  for  life  may  be  entitled  to  part  of  proceeds 
for  back  income,  233,  242. 
wasting  property,  forming  part  of  settled  residuary  estate,  should 
generally  sell,  228. 
See  Wasting  Property. 


-E. 
EARMARK.     See  Following  Trust  Property. 

ELECT, 

cestuis  que  trust  may,  to  adopt  breach  of  trust,  471,  472. 
person   cannot,  to  tal^e  his  share  of   real   estate  directed  to   be 
sold,  as  land,  unless  the  other  cestuis  que  trusts  concur, 

358. 
how  far  same  rule  applies  where  there  is  a  mere  power 

to  sell,  ib. 
may,  to  take  money  bequeathed  upon  trust  to  purchase 
an  annuity  for  him,  357. 
can  elect,  even  though  forbidden  to  sell  or  alienate 
annuity,  ib. 
EMPLOY, 

direction  to,  a  particular  person,  and  to  pay  him  a  salary  out 
of  trust  fund,  does  not  make  him  a  cestui  que  trust,  37. 

ENJOYMENT, 

attempt  to  fetter  generally  futile,  69,  356,  361. 

ENTAIL, 

married  woman  debarred  from  anticipation  may  bar,  363. 

EQUITABLE  ESTATE, 
definition  of,  5. 
may  be  made  the  subject  of  a  trust,  54,  55. 

even  of  a  voluntary  trust,  41. 
postponed   to   legal   estate   where   latter    subsequently   acquired 
for  valuable  consideration,  and  without  notice,  518  et  seq. 
but  may  take  priority  of  legal  estate  where  gross  negligence 
in  custody  of  deeds,  527. 
where  no  legal  estate  in  either  claimant,  they  rank  according 
to  date,  519,  527. 

EQUITABLE  MORTGAGE 

is  subject  to  all  prior  equities,  518,  527. 
mortgagor  under  an,  is  a  constructive  trustee,  181. 
trustee  should  not  invest  on  an,  270,  281. 

EQUITIES, 

doubtful,  notice  of  not  binding  on  purchaser  for  value,  620. 
trustee  should  not  invest  trust  money  on,  270,  281. 
where  there  are  any,  the  legal  owner  is  a  constructive  trustee 
pro  tanto,  unless  he  is  a  purchaser  without  notice,  179,  180. 
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equity  of  redemption, 

trustees  should  not  purchase,  282  n.  {y). 

nor  lend  on  mortgage  of,  271,  n.  (o),  281. 

EaUITY  TO  A  SETTLEMENT, 

trustee  may  retain  married  woman's   absolute  share  to  enable 
her  to  assert,  332. 
inapplicable  where  Married  Women's  Property  Act  applies, 

333. 
EEEOE, 

as  to  person  equitably  entitled,  trustee  liable  for,  287. 
of  judgment,  trustee  not  liable  for,  266. 

ESTATE  OF  TRUSTEE,  193  et  seq. 

(1)  cases  in  which  trustee  takes  any  estate,  193 — 196. 

control  vested  in  trustees  gives  them  a  legal  estate,  194. 
convey,  trust  to,  vests  legal  estate  in  trustees,  196. 
copyholds  or  leaseholds,  trustees  always  take  legal  estate 

unless  outstanding,  193. 
freeholds,  prima,  facie  trustees  take  no  estate  where  trust 
is  a  simple  trust  unless  given  to  their  "  use,"  193 

et  seq.,  195. 
aliter  where  the  trust  is  a  special  trust,  193  et  seq. 
beneficiary  authorised  to  receive  rents  with  appro- 
bation of  trustees  vests  estate  in  trustees,   194. 
charge  of  debts  did  not  vest  the  legal  estate,  unless 
the  trustees  were  directed  to  raise  them,  195. 
aliter  if  the  trustees  had  to  raise  and  pay  them, 

ih. 
control  or  discretion  given  to  trustees  gives  them 

legal  estate,  194. 
direction  to  pay  rents  vests  estate  in  trustees,  ib. 
direction  to  permit  beneficiary  to  receive  net  rents 

has  same  eflect,  193. 
direction   to  pay   or  permit   beneficiary  to   receive 

gross  rents,  194. 
power  of  sale  given  to  trustees,  196. 
separate  use  of  married  woman,  195. 
freeholds  and  copyholds  in  one  trust,  195. 
implied  gift  to  trustees  where  no  express  gift  to  them, 

194  n.  (/). 
power  of  sale,  whether  it  vests  the  legal  estate,  196. 
special  trust,  in,  trustees  always  take  legal  estate,  193 

et  seq. 
surrounding  circumstances  may  vest  the  legal  estate  in 

trustees,  194  n.   (/). 
trust   for   separate   use   of   married   woman   gives   legal 

estate  to  trustees,  195. 
use,   devise  to,  of  trustees  gives  them  the  legal  estate, 

193,  195. 

(2)  the  quantity  of  estate  taken  by  the  trustee,  196 — 202. 

clear  intention  to  vest  fee  in  trustees,  200. 
devise  to  their  use,  ih. 

devise  to  use  of  trustees  in  trust  for  A.  for  life,  and 
after   his   death    direct   devise   to   C,    gives 
trustees  an  estate  only  during  A.'s  life,  200. 
aliter  where  they  are  to  stand  seised  for  such 
person  as  A.  shall  appoint  with  a  direct  devise 
to  0.  in  default  of  appointment,  201. 
trust  to  convey  to  A.  gives  trustees  the  fee,  ih. 
deed  construed  strictly  and  will  liberally,  196  ei  seq. 

but   deeds  not   construed   strictly   where   it   would 
involve  a  contradiction,  196,  198. 
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ESTATE  OF  TEUSTEB-co»iim«e(?. 

(2)  the  quantity  of  estate  taken  by  the  trustee — continued. 
deed  construed  strictly  and  will  liberally — continued. 

grant   by,  to  trustee  and  his  heirs  passes  the  fee 
simple  even  where  a  less  estate  would  suffice,  196, 

200. 
devise  to  trustees,  now  prima  facie  passes  the  fee  simple, 

197. 
unless   an   estate  pur  autre   vie  would   enable   the 
trust  to  be  performed,  ib.,  200. 

trust  for  maxried  woman's  separate  use,  200. 
indefinite  terms  of  years  and  determinable  fees,  im- 
plied before  Wills  Act,  1837...  197,  200. 
but  abolished  by  that  Act,   197  n.   (m). 
trusts   to   sell    mortgage   lease   or    apply   rents    for 
infant's  maintenance  vests  the  fee  in  trustees, 

200. 
aliter  before  Wills  Act,  ib. 
fee  vests  if  clear  intention  although  an  estate  pur 
autre  vie  would  suffice,  200,  201. 
larger  estate  than  necessary  not  implied  in  order  to  pre- 
vent  the   operation   of   rule   in   Shelley's    Case   or   to 
obviate   the   failure   of   a   contingent  remainder,    199 

et  seq. 
.separate  use  of  married  woman,  trust  for,  only  prima  facia 

gives  trustees  an  estate  during  her  life,  200. 
trusts  requiring  the  fee  impliedly  give  them  the  fee,  197, 

200. 
indefinite  trusts  in  point  of  duration,  202. 
recurring  trusts,  201. 
to  convey,  ib. 

maintain  infants,  200. 
mortgage,  ib. 
pay  debts,  ib. 
sell,  ib. 
to    "  stand   seised "   for    such   persons    as   A.    shall 
appoint,  201. 

(3)  devolution  of.    See  Devolution. 

(4)  devise  of.    See  Death  of  Trustee  (3). 

(5)  effect  of  Statutes  of  Limitation  upon,  202 — 205. 

constructive  trusts,  in  case  of,  lapse  of  time  vests  trustee's 

estate  in  beneficiary,  203. 
express  trusts,  in  case  of,   the   statutes  never  vest  the 
trustee's  estate  even  in  sole  beneficiary,  202  e.t  seq. 
but  semble  may  vest  estate  of  one  trustee  who  dis- 
appears in  co-trustee,  203,  204. 
query  in  new  trustee  appointed  in  his  place,  205. 
trustee's    estate    may    be    vested    by    statutes    in  a 
stranger,  202,  204. 
in    that    case    both    trustees    and    beneficiaries 
barred,  ib. 

(6)  incidents  of,  at  la,w,  206,  207  eit  seq. 

admitted  to  copyholds,  trustees  entitled  to  be,  206. 

curtesy  and  dower,  ib. 

entitled  to  custody  of  deeds,  207. 

liable  to  be  rated,  ib. 

creditors  of  trust  business,  ib. 
may  bring  actions,  206. 
not  entitled  to  vote  at  elections,  207. 
proving  in  bankruptcies,  206. 

(7)  on  failure  of  beneficiary,  207. 

formerly  trustees  took  realty  absolutely,  ib. 
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ESTATE  OF  TEUSTEE-cowiJreMei^. 

(7)  on  failure  of  benefioiaxy — continued. 

formerly  trustees  took  realty  absolutely — continued. 

aliter,  if  beneficiary  devised  the  property  to  other 
trustees  upon  void  trusts,  210. 
old  law  applied  to  constructive  trustees,  ib. 
under  new  law  the  Crown  takes  absolutely,  207. 

exception  in  case  of  executors,  as  to  residue  not  dis- 
posed of,  208. 
ESTATE  TAIL, 

married  woman  restrained  from  anticipation  is  capable  of  barring, 

363. 
under  covenant  to   settle   after-acquired  property 
is  not  bound  to  bar,  136. 
EVIDENCE, 

when  parol,  admissible  to  prove  an  express  trust,  78 — 86. 

See  Wbiting. 
when  parol  evidence  admissible  to  prove  or  disprove  a  resulting 
trust,  161  et.  seq. 
See  Resulting  Trust. 

EXCHANGE, 

trustees  have  no  power  to,  as  a  rule,  335. 

aliter,  if  they  have  both  power  to  sell  and  also  to  purchase 
land,  337. 

EXCUSED, 

honest  and  reasonable  trustee,  may  now  be,  for  breach  of  trust, 

481  et  seq. 
See  Bbeach  of  Tbust,  sub-head  "  protection,"  etc. 

EXECUTED  TRUSTS.    See  Executoey  Teust. 
construed  strictly,  119 — 122. 
definition  of,  10. 

enforced,  even  although  voluntary.     See  Voluntary  Teust. 
executed  trust  for  A.  for  life,  with  remainder  to  his  heirs,  prima 
facie  gives  A.   the  fee,  under  the  rule  in  Shelley's  Case, 

120,  121. 
otherwise  if  trust  merely  executory,  121. 

EXECUTOR, 

court  cannot  appoint  person  to  perform  duties  of,  unless  executor- 
ship ended  and  executor  has  become  a  trustee,  383,  391. 

purchasing  part  of  the  testator's  assets  from  himself,  319  n.  Qii). 

right  of,  to  prefer  creditors  before  decree  for  administration,  354. 

trustee,  is,  for  purpose  of  statutory  power  to  maintain  infant 
legatee,  352. 

EXECUTORY  TRUST, 

attempt  to  create  a  perpetuity  will  be  construed  so  as  to  effect, 

as  far  as  possible,  testator's  intentions,  121. 
construed  liberally,  119  et  seq. 

even  where   executed  trust   in   same  instrument   construed 
strictly,  120. 
distinction  between  construction  of,  in  wills  and  marriage 
articles,  126. 
covenants  in  marriage  settlements  to  settle  other  or  after-acquired 
property,  129—146. 
how  far  wife  bound  by,  129. 

declaration  that  property  shall  be  settled,  130. 
covenant  by  husband  alone  that  wife  shall  settle,  ib. 
covenant  by  husband  alone  that  he  will  settle,  131. 
covenant  by  husband  alone  that  property  shall  be  settled,, 

132. 

(  34  ) 


Index. 

EXBOJJTOUY  TRUST-continued. 

covenants  in  marriage  settlements  to  settle  other  or  after-acquired 
property — continued. 
how  far  wife  bound  by— continued. 

effect  of  Married  Women's  Property  Act,  132. 
where  wife  is  infant,  133. 
property  prima  facie  excluded,  133  et  seq. 
income,  ib. 

savings  of  income,  134. 
restraint  on  anticipation,  135. 
wife  taere  donee  of  general  power,  ib. 
gifts  made  by  husband,  186  et  seq. 
conflict  of  authorities,  ib. 
to  settle  a  definite  interest  in  property,  142  ei  seq. 
to  settle  after-acquired  property  may  include  present  pro- 
perty as  well,  138,  140  et  seq. 
restricted  to  property  acquired  by  wife  during  the  cover- 
ture, 139,  141. 
aliter  with  regard  to  husband,  ib. 

query  as  to  property  vesting  in  him  as  adminis- 
trator of  wife,  140. 
must  be  a  change  in  wife's  title,  141. 

e.ff.  reversion  falling  into  possession,  142. 
to  settle  present  property  includes  property  in  reversion  or 

contingency,  138. 
to  settle  property  exceeding  a  stated  value,  144  et  seq. 
means  actual  and  not  actuarial  value,  ib. 
value  means  the  total  value  of  funds  derived  from  same 
source,  e.ff.  two  legacies  under  the  same  will,  ib.,  145. 
where  covenant  limits  the  fund  to  be  acquired  at  one 
and  the  same  time,  145. 
definition  of  an,  10,  11. 
distinction  between  construction  of  executory  trust  created  by 

will  and  one  created  by  marriage  articles,  120,  123. 
executed    and    executory   trust   in    same    instrument    construed 

differently,  120. 
marriage  articles  construed  so  as  to  protect  wife  and  issue  against 
the  husband,  122  et  seq. 
construed  strictly  where  parties  understood  the  terms  they 

used,  123. 
"  heirs,"  how  construed  in,  ib. 
"issue,"  how  construed  in,  123  n.  (o). 
powers,    etc.,    in    settlement    of    real    estate    directed    by 

marriage  articles,  124. 
powers,  etc.,  in  settlements  of  personal  estate,  124,  125. 
Shelley's  Case,  rule  in,  negatived,  if  it  would  defeat  claims 

of  issue,  123. 
"  strict  settlement "  of  wife's  estate,  agreed  by,  how  carried 

out,  124. 
trusts  of  wife's  estate  under,  approved  by  the  court,  124, 

125. 

Wild's  Case,  rule  in,  negatived,  if  it  would  defeat  issue,  124. 

whether  cancelled  hj  subsequent  bankruptcy  of  the  settlor 

before  the  settlement  is  executed,  101,  103. 

only   enforced  if   based   on    value.      See  Voluntaey   Trusts  ; 

VOLUNTEEK. 

powers  implied  in  executory  trusts,  122 — 125. 

Shelley's  Case  negatived  if  apparent  tenant  in  tail  made  unim- 
peachable for  waste  or  declared  incapable  of  barring  entail  or 
the  like,  121. 

separate  use  imported  into,  121. 

trusts  to  be  implied  by  executory  settlements,  ib.,  et  seq. 

"  usual  powers  "  directed,  what  are,  124,  125. 
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EXECUTORY  THJJST-continued. 
wills,  122,  126—129. 

cases  where  strict  construction  would  make  trust  illegal,  121. 
direction  to  settle  daughter's  shares  strictly,  how  construed, 

120. 

direction  to  settle  on  A.  for  life  without  impeachment  of 

waste  negatives  rule  in  Shelley's  Case,  121. 

so  does  explanation  of  settlor's  intention  which  would 

he  defeated  if  rule  in  Shelley's  Case  were  applied, 

120. 
direction  to  settle  real  estate  to  correspond  with  the  limita- 
tions of  a  peerage,  127. 
direction  to  settle  legacy  on  female  legatee's  marriage,  ib. 
direction  to  settle  female  devisee's  real  estate,  128. 
direction  to  settle  on  a,  man  upon  marriage,  etc.,  ib. 
distinction    between    principles    as    to    interpretation    of 

marriage  articles  and  wills,  126. 
intention  of  the  testator  is  to  prevail,  120. 
"  issue,"  how  construed,  127. 

EXPECTATION, 

mere  words  of,  will  not  raise  a  trust,  33. 
See  Language. 

EXPECTATIONS, 

agreement  to  share,  valid,  56. 

EXPENSES, 

direction  to  pay,  does  not  make  employees  beneficiaries,  16,  37. 
out  of  what  fund  payable,  246  et  seq. 

See  Tenant  fob,  Life  and  Eemaindeeman  (Outgoings). 
reimbursement  of  trustees,  429  et  seq. 

See  Eeimbuesement. 

EXPLANATION,  words  of.    See  Language. 

EXPRESS  TRUST, 
analysis  of,  13. 
construction  of,  119  et  seq. 
creation  of,  15  et  seq. 

formalities  immaterial  when  trust  baaed  on  value,  ib.  et  seq. 
covenant  to  create  sufficient,  34,  35. 
failure  to  appoint  trustee  immaterial,  17. 
formalities  material  where  trust  voluntary,  13,  38  et  seq. 

See  Voluntary  Teust. 
language,  15  et  seq. 

See  Language. 
object,  60  et  seq. 

See  Illegal  Teusts. 
uncertainty.    See  Uncertainty. 
validity.     See  Validity. 
writing,  when  necessary,  78 — 86. 
See  Wetting. 
definition  of,  7. 
illusory,  when  only  intended  for  convenience  of  creator  of  the 

trust,  35. 
must  be  strictly  obeyed,  214 — 217. 

how  far  court  may  sanction  departure  from,  217 — 221. 

EXTINGUISHMENT 

of  a  trust,  may  be  effected  by  the  collective  action  of  all  the 
beneficiaries,  355  et  seq. 

See  Beneficiary,  power  of,  supra. 
of  trustees'   powers  when  all   beneficial  interests  have  become 
vested  in  possession,  358  et  seq, 
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FAILURE.    See  Eesulting  Teust. 
beneficiaries,  of,  207. 

Crown  now  takes  realty,  207,  208. 

takes  personalty,  ib. 
formerly,  where  trustees  were  trustees  for  other  trustees, 

the  latter  took,  207. 
mortgagee,  upon  failure  of  mortgagor's  heirs,  formerly  took 

absolutely,  210. 
trustee  formerly  took  realty  absolutely,  207. 
of  consideration  {e.g.,  marriage)  with  reference  to  which  the 
trust  was  created,  92,  93  et  seq. 
trust  by  lapse,  etc.    See  Resulting  Trust. 
trustee  of,  does  not  affect  the  trust,  17,  40. 

even  in  case  of  a  voluntary  trust  if  otherwise  complete,  40. 

FAIRNESS, 

duty  of  trustees  to  observe,  between  beneficiaries,  222  et  seq. 
See  Tenant  foe  Life  and  Remainderman. 

FATHER 

occupies  a  fiduciary  position  to  his  children,  and  gifts  to  and 
settlements  in  his  favour  are  liable  to  be  set  aside,  98 

et  seq. 
cannot  purchase  infant  child's  property  for  himself  from 
mortgagee  selling  under  power  of  sale,  316. 
ipurchases  by,  in  name  of  child,  160  et  seq. 
See  Resulting  Trust  (3). 
FAVOUR, 

trustees  must  not  unduly,  one  of  several  beneficiaries,  222  et  seq. 
See  Tenant  foe  Life  and  Remainderman. 

FEE  SIMPLE, 

when  the  trustee  takes,  196  et  seq. 
See  Estate  op  Trustee. 

FELON, 

estate  of,  trustee  does  not  vest  in  administrator,  205  n.  (c). 
trustee,  unfitness  of,  379,  387. 
whether  he  may  be  a  settlor,  91. 

FEME  COVERT.     See  Maeeied  Woman. 

FENCING, 

cost  of,  256. 

FIDUCIARY  PERSONS, 

agents  are  not  always,  178,  183. 
See  Agents. 

are  constructive  trustees,  175 — 179,  322. 

directors  of  companies,  178. 

gifts  to,  generally  avoidable,  97  et  seq. 

or  to  their  wives  or  children,  98,  175,  176. 

gratuitous  advisers  are,  and  cannot  profit  by  reason  of  the  con- 
fidence reposed  in  them,  322. 

partial  owners  are  prima  facie,  176,   177. 

partners,  184. 

profits  made  by,  178.     And  see  Peofit. 

renewing  leases  to  themselves,  175. 

shareholders  in  relation  to  ultra  vires  dividends,   185. 

solicitors.     See  Solicitoe. 

tenants  for  life  are,  176. 

FINES, 

on  renewal  of  leases,  how  payable,  256. 
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FIEE, 

insurance  against,  trustees  may,  but  are  not  bound,  to  effect,  251. 
how  premiums  borne,  ib. 

FOLLOWING  TEUST  PEOPEETY, 

(1)  in  the  hands  of  the  trustee,  471  et  seq. 

investment  in  unauthorised  securities,  the  latter  becomes 

subject  to  the  trust,  472. 
money  produced  by  wrongful  sale  of  trust  chattels,  ib. 
purchase  of  land  not  authorised  by  trust,  473. 

trustees  may  sell  again  if  any  of  the  beneficiaries 
join,  or  if  any  of  them  are  under  disability,  ib. 
trust   property   mixed   with   trustees'    private   property, 

472,  473  ef  seq. 
beneficiaries  have  a  charge  on  the  entire  property 

if  their  portion  can  be  traced,  472,  474  ei  seq. 
if  the  trust  property  cannot  be  traced  into  the  mixed 

property,  beneficiaries  have  no  charge,  472,  476. 
trust  money  paid  by  trustee  into  his  bank,  bene- 
ficiaries have  lien  on  his  credit  balance,  474. 
trust  money  mixed  with  other  money  and  the  total 
spent  in  purchase  of  an  estate,  475. 

(2)  into  the  hands  of  third  parties,  518  et  seq. 

if  equities  equal,  possession  of  legal  estate  gives  priority, 

519,  526  et  seq. 
protection  of  legal  estate  lost  by  notice,  518  et  seq. 
or  negligence,  520. 

what  amount  of  negligence  sufficient  to  de- 
prive   legal    owner    of    protection,    520 

et  seq. 
if  legal  estate  outstanding,  the  priorities  rank  according 

to  time  of  acquisition,   518,   520   et  seq. 
if  neither  party  has  legal  estate,  they  take  in  order  of 
date,  518  et  seq. 
notice  of  doubtful  equity,  520. 
purchaser  with  notice  from:  purchaser  without,  527. 
what  constitutes  notice,  522  et  seq. 
actual  notice,  ib. 
constructive   notice,   521,   523. 
if  third  party  a  volunteer,  or  where  property  is  merely 
equitable,  or  a  chose  in  action,  notice  not  neces- 
sary, 518,  525. 
secus,  if  chose  in  action  is  negotiable,  528. 
if  third  party  has  no  notice  of  trust,  and  was  a  purchaser 
for  value,  the  priorities  of  him  and  beneficiaries 
are  primarily  determined  by  the  question  of  who 
has  legal  estate,  519,  526  et  seq. 
if  third  party  has  notice  of  trust,  he  is  invariably 
postponed  to  the  beneficiaries,  520. 
payment  by  trustee  out  of  one  trust  property  of  defal- 
cations on  another  trust  property,  525. 
protection  of  the  legal  estate  may  be  lost  by  negligence,  526. 
purchaser  without  notice,  when  may  protect  himself  by 
subsequently  getting  in  outstanding  legal  estate,  528. 
where  part  of  fund  in  court  is  transferred  to  a  separate 
account,  that  is  equivalent  to  a  transfer  of  the  legal 
interest  so  as  to  free  it  from  other  equities  in  the  suit, 

525. 

FOEECLOSED  MOETGAGE, 
duty  of  trustee  to  sell,  231. 

unless  the  court  sanctions  delay,  220,  231. 
profit  on  sale  of,  is  capital  and  not  income,  224. 
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^oeeign  land, 

how  far  capable  of  being  settled  by  way  of  trust,  59. 

FOREIGN  LAW, 

trustee  not  liable  for  ignorance  of,  causing  disability  in  bene- 
ficiaries, 289. 
trusts  invalid  by,  may  be  enforced  in  England,  61,  75—78. 
warning  as  to,  where  Englishwoman  marries  a  foreigner,  76. 
may  be  incapable  of  ratifying,  88. 

FORFEITUEE, 

condition   of,   on   beneficiary   commencing   litigation   should   be 

enforced  by  trustee,  263  n.   (a). 
trust  to  evade,  may  give  rise  to  a  resulting  trust,  158. 

POHGEEY, 

trustee   liable  if  he  pays  money  in  consequence  of,   to  wrong 
person,  267,  287,  288. 
so  also  if  he  pays  on  the  faith  of  a  forged  marriage  certifi- 
cate, 288. 

FORMALITIES, 

immaterial  where  trust  based  on  value,  15  et  seq. 
material  where  trust  voluntary,  38  et  seq. 
Sec  Voluntary  Trust. 

FRAUD, 

appointment  which  trustee  suspects  to  be  a,  on  a  power,  trustee 
cannot  safely  act  on,  291. 
query  whether  liable  even  if  he  has  no  suspicion,  292. 
assign  of  beneficiary,  of,  in  procuring  assignment,  how  far  trustee 
liable  for  acting  on  assignment,  290  et  seq. 
where  assignment  is  prima  facie  valid,  291. 
where  assignment  is  prima  facie  voidable,   ib. 
converts  a  wrongdoer  into  a  trustee,  184. 
settlor,  of,  157  et  seq. 

See  Resulting  Tkust  ;    and  Validity  of  a  Trust  (2),  (3),  and 
(4). 
third  party,  of,  causing  trustee  to  pay  to  wrong  person,  how  far 

trustee  liable  for,  288. 
trustee's  solicitor  or  agent,  of,  whether  trustee  liable  for,  299. 

See  Delegation. 
whereby  a  settlor  is  induced  not  to  make  a  will  or  not  to  comply 
with  Statute  of  Frauds,  79,  83—86. 
See  Writing. 
by  one  of  two  joint  legatees,  84. 
whereby  a  settlor  is  induced  to  create  a  trust,  97. 
See  Validity  (1). 

FRAUD  ON  A  POWER.     See  Fraud,  supra,  sub-head  "  appoint- 
ment." 
FRAUDS,  STATUTE  OP,  78-86. 
See  Writing. 

FRAUDULENT, 

breach  of  trust,  a  crime,  479. 

intention   of  settlor,   does  not   estop   him   claiming   a  resulting 

trust,  156  et  seq. 
whether  settlement  irrebnttably  presumed  to  be,  from  the  neces- 
sary consequence  of  it,  104  et  seq.,  110  et  seq. 
See  Validity  (2). 

FUTURE  PROPERTY, 

assignment  of,  is  nothing  more  than  a  covenant  to  assign  if  and 
when  it  comes  into  existence,  101. 
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FUTUEE  PROPEETY-coMimziecZ. 

assignment  of,  is  not  void  by  reason  of  bankruptcy  before  pro- 
perty comes  into  existence,  101,  103. 
is  void  by  reason  of  bankruptcy  after  property 
comes  into  existence  and  before  it  is  formally 
transfeirred,   101. 
Esttlement  of,  valid,  56. 

wife's,  in  marriage  settlements,  see  Executoey 
Trusts,  sub-head  "  covenants  in  marriage  settle- 
ments." 


G. 

GAIN 

by  reason  of  one  breach  of  trust  cannot  be  set  off  by  trustee 
against  loss  on  another  distinct  breach,  470. 
aliter  where  loss  and  gain  arose  out  of  the  same  bteach,  471. 
See  Peoi'it. 

GAINEE 

by  breach  of  trust  must  pro  tanto  indemnify  the  trustee,  497,  498. 

GENEEAL  ADMINISTEATION,  455-458. 
See  Administration. 

GIFT, 

iiduciary  person,  to,  generally  voidable,  97  ei  seq. 
or  to  his  wife  or  child,  98,  175,  176. 

See  Validity  (1),  sub-head  "  undue  influence." 
imperfect  voluntary,  is  not  equivalent  to  a  declaration  of  trust, 

44,   45. 
voluntary,  when  it  raises  a  resulting  trust,  159,  161  et  seq. 
See  Eesulting  Trust. 

GEATUITOUSLY, 

duty  of  trustee  to  act,  311  et  seq. 
See  Eemuneration  of  Trustee. 

GEOUND  EENTS, 

freehold,  are  real  estate,  and  trustees  may  invest  on  mortgage, 
but  not  in  purchase  of  them,  272  n.  (5). 

GUAEDIAN, 

payment  of  income  of  infant  beneficiary  to,  348. 
undue  influence  of,  98. 


HAZAEDOUS  SECUEITIES, 

duty  of  new  trustee  to  realise,  where  not  specifically  settled,  228 
et  seq.    And  see  Wasting  and  Eeversionaby  Property. 

HOESES.    See  Animals. 

HOUSE, 

trust  to  keep  a,  shut  up,  is  void,  77. 

SOWE  V.  lORD  DARTMOVTE, 

application  of  income  under,  pending  conversion,  233  et  seq. 
rule  in,  228  et  seq. 

See  Tenant  for  Life  and  Eemaindeeman. 
restricted  to  settled  residuary  legacies,  233. 

not   applicable   to   covenants   to   settle   after-acquired 
property,   229. 
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HUSBAND, 

appropriating   income  settled   to   wife's   separate   use   with   her 

consent,  465  n.  (c). 
imperfect  gift  by,  to  wife,  46. 

is  not  a  proper  person  to  be  appointed  a  trustee,  394. 
meaning  of,  in  executory  trust,  129,  129  n.  (r). 


IDENTITY  OP  CESTUI  QUE  TRUST, 

trustee  is  responsible  for  mistake  in,  however  careful  he  may 
have  been,  287  et  seq. 
See  Mistake. 

IGNOEANT  SETTLOE, 

when  trust  voidable  by,  93  et  seq. 

IGNOEANT  TEUSTEE 

as  responsible  for  want  of  ordinary  care  and  prudence  as  a  more 

educated  one  would  be,  298. 
may  employ  accountant,  324. 

ILLEGAL  TEUST,  60-78, 

animals,  trusts  in  favour  of,  how  far  valid,  77. 
as  to  object.    See  Accumulations  ;   Descent  and  Distribution  ; 
Pekpetuities  ;      Bankruptcy  ;      Anticipation  ;      Immoeal 
Trusts  ;  Eesulting  Trusts  ;   Capricious  Trust  ;  Validity. 
as  to  subject-matter.     See  Property. 
capricious  trusts  relating  to  inanimate  objects,  77. 
tomb,  trust  to  keep  in  repair,  76. 
under  law  of  settlor's  domicile  may  ba  binding  in  England,  60,  75. 

warning  as  to  English  women  marrying  foreigners,  ib. 
void,   but  does  not  vitiate  other  trusts  in  the  same  settlement 
unconnected  with  it,  60,  73  et  seq. 
aliter  if  they  cannot  be  dissevered,  73. 
trusts  evading  mortmain,  159. 

remainders  to  take  effect  after  trusts  infringing  rule 
against  perpetuities,  73,  158. 
in  favour  of  a  class,  74. 
trusts  infringing  Thellusson  Act,  74,  158. 
relmainders  after  such  trusts,  75,  159. 
not  accelerated,  ib. 
alternative  trusts,  some  legal  and  the  others  illegal,  74. 

ILLEGITIMATE  OHILDEEN,  69. 
See  Immoral  Trusts. 
purchases  in  the  name  of,  resulting  trust  not  implied,  166. 

ILLICIT  PEOFITS.    See  Profits. 

ILLUSORY  TEUSTS,  35  et  seq. 

direction  to  deal  with  property  in  a  particular  way,  may  only 
be  for  benefit  or  convenience  of  person  giving  the  direction, 

35. 
direction  to   employ   a  particular   person   gives  that  person  no 

right  to  insist  on  being  employed,  37. 
direction  to  pay  costs,  charges,  and  expenses  gives  the  persons 
to  whom  they  are  to  be  paid  no  rights  as  against  the  pro- 
perty, ib. 
direction  to   pay   creditors  generally,   of   the   party   giving  the 
direction,  35. 
instances  in  which  the  creditors  may  acquire  rights,  36. 
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ILLUSORY  TRUSTS— continued. 

direction  to  pay  creditors  generally — continued. 

they  may   even  take  the  entire  fund,   although  the  result 

may  be  to  overpay  them,  152. 
trust  to  pay  creditors  after  settlor's  death  makes  them  bene- 
ficiaries, 36. 
grant  of  prize  money  to  a  Government  official  for  distribution, 
does  not  make  the  soldiers  among  whom  it  is  distributable 
cestuis  que  trusts,  37. 

IMMORAL  TRUSTS,  60,  69. 

if  executed,  cannot  be  revoked,  156  at  seq. 

See  Resulting  Trusts  (2). 
in  favour  of  future  illegitimate  children  void,  69. 

aliter    in    favour    of    a    testator's    own    future    illegitimate 
children,  ib. 
restrictive  of  marriage,  71 — 73. 

See  Marriage. 
resulting  trusts  by  reason  of,  156  et  seq. 

See  Resulting  Trusts  (2). 
separation  deeds,  70. 

trust  for  wife  so  long  as  she  shall   cohabit,  and  then  for 

jbusband,  not  invalid,  71. 
trust  for  deserted  wife  so  long  as  she  remains  separated,  71. 
will   not   vitiate   other  trusts   in   same   settlement   unconnected 
with  the  illegal  purpose,  60,  73. 

IMPARTIAL, 

duty  of  trustee  to  be,  222  et  seq.,  280,  281. 

See  Tenant  por  Life  and  Remainderman. 
unless  left  to  his  absolute  and  unfettered  discretion,  328. 
must  not  exert  influence  with  third  parties  in  favour  of  one  and 
against  another  beneficiary,  223. 

IMPERFECT  GIFT,  38,  44  et  seq. 
See  Voluntary  Trusts. 
by  delivery  of  scrip,  45  n.  (^'). 
cheque,  45. 
memorandum  of  intention  to  give  a  debenture  bond,  ib. 
in  favour  of  wife,  46. 

not  construed  as  a  declaration  of  trust,  38,  44  et  seq. 
IMPLIED  DEVISE 

of  legal  estate  to  trustee,  194  n.   (/). 
IMPLIED  TRUSTS,  9. 

IMPOUNDING  INTERESTS  OF  BENEFICIARIES, 

(1)  at  suit  of  other  beneficiaries,  513  et  seq. 

assigns  of  beneficiary  equally  liable  with  himself,  514. 
breach  of  trust,  to  which  beneficiary  was  privy,  509,  513. 
debt  to  estate,  to  make  good,  514  et  seq. 

even  where  statute-barred,  515. 
derivative  shares,  right  applies  against,  514. 
innocent  overpayment  to  beneficiary,  how  far  rule  applies 

to,  516. 
legal  beneficial  interests,  rule  inapplicable  to,  516  et  seq. 
married  woman  restrained  from  anticipation,  whether  rule 

applies  to,  517  et  seq. 

(2)  at  suit  of  trustee  to  indemnify  him  against  claims  for  breach 

of  trust,  509. 
beneficiary  who  is  also  trustee  generally  bound  to  indem- 
nify co-trustee  to  extent  of  his  beneficial  interest,  502. 
beneficiary   who   has   instigated   breach   or    consented   in 
writing  to   it  may   be  liable  to   have  his  interest 
impounded,  501,  506. 
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IMPOUNDING  INTERESTS  OF  BENEFICIARIES— cowimttecZ. 
(2)  at  suit  of  trustee — oontinued. 

beneficiary  -wlio  has  instigated  breach — continued. 
guilty  knowledge  essential,  506. 

especially   in   case   of    married   woman,    whether 

restrained  from  anticipation  or  not,  507,  508.. 

right  does  not  extend  to  make  good  beneficial  interest  of 

trustee  in  the  fund,  507. 

nor  to  cases  where  the  guilty  beneficiary  has  settled 

proceeds  of  the  breach  by  a  subsidiary  settlement, 

508. 
IMPROVEMENTS, 

effected  by  tenant  for  life  in   exceptional  cases  entitle  him  to 

a  charge  on  inheritance,  182. 
necessary  for  enabling  settled  property  to  be  let,  255. 
what,  a  trustee  may  make,  332. 

IMPROVIDENT  SALE, 
a  breach  of  trust,  265. 
may  be  restrained  by  injunction,  478. 

IN  PARI  DELICTO  RULE, 

application  of,  to  illegal  trusts,  156  et  seq. 

difference  between  English  and  American  decisions,  155  n.  (I). 

INCIDENCE  OF  EXPENSES,  246  et  seq. 

See  Tenant  foe  Life  and  Remainderman. 

INCOME, 

collection  of,  may  be  delegated  to  collector  or  one  of  several 

trustees,  307. 
indefinite  gift  of,  may  infringe  rule  against  perpetuities,  63. 
intermediate,  of  contingent  legacies,  351. 
life  tenant  not  always  entitled  to  the  whole,  233 — 246. 

See  Tenant  for  Life  and  Remainderman. 
maintenance  of  infants  out  of.    See  Maintenance. 
trustee  should  not  favour   tenant  for   life  by  getting   a  larger 

income  at  a  risk  to  the  capital,  223,  280. 
what  outgoings  chargeable  to,  246 — 257. 

See  Tenant  for  Life  and  Remainderman. 

INCOMPLETE  GIFT.    See  Imperfect  Gift. 

INCUMBRANCE, 

discharge  of,  by  tenant  for  life  creates  a  constructive  trust  in 

his  favour,  182. 
how  borne  as  between  tenant  for  life  and  remaindermen,  247. 
trustees    paying    to    beneficiary    who    has     created    an,    on    his 
interest,  liable  to  incumbrancer  if  he  has  notice,  or  if  he 
has  omitted  to  search  trust  papers  for  notice,  212. 
not  bound  to  answer  inquiries  as  to,  created  by  any  of  their 
beneficiaries,  325. 
but  if  they  do  answer  erroneously  they  may  be  liable,  214, 

325,  326. 
INDEMNITY, 

beneficiary,  by,  to  trustee  for  disbursements  and  costs,  428,  435. 
not  in  case  of  special  trusts,  438. 
not  applicable  to  trustees  of  clubs,  ib. 
cases  in  which  one  irustee  who  is  mainly  to  blame  may  have  to 

give,  to  co-trustees,  500,  504  et  seq. 
express  declaration,  giving,  against  acts  and  defaults  of  co-trustee, 

499. 
gainer  by  or  instigator  of  breach  of  trust  must  give,  to  trustee, 
See  Instigator.  501,  506  et  seq. 

lien  on  trust  property  by  way  of,  429  et  seq. 
See  Reimbursement. 
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INFANT, 

advanoement  of,  333. 
cannot  generally  be  a  settlor,  87. 
except  by  leave  of  court,  88. 
iisalbility  of,  to  assent  to  breach  of  trust,  496. 

See  Breach  of  Teust. 
female,   miglit,   prior   to    1907,   lose    her   rights   under   Married 
Women's  Property  Act  if  husband  made  settlement,  even 
■without  her  joinder  or  consent,  88. 
secus  since  1907.. .89. 
maintenance  of,  333,  348  et  seq. 
See  Maintenance. 
if  contingently  entitled  can  only  be  maintained  if  the  inter- 
mediate income  follows  the  capital,  351  et  seq. 
rules  as  to  when  it  does  so,  351. 
may  be  a  trustee,  392. 

but  cannot  execute  discretionary  trust,  ib. 
ratification  of  settlement  by,  87. 

implied  in  the  absence  of  repudiation,  ib. 
sometimes  impossible  if  infant  has  a  foreign  domicile,  88. 
repair  of  property  belonging  to,  255. 
where   cestui   que  trust  is   an,   the  trustee  may  pay   his   share 

into  court,  443. 
where  cestui  que  trust  is  an,  the  trustee  should  accumulate  his 
income,  463. 

INFLUENCE,  UNDUE.    See  Validity. 

trustees  must  not  use,  against  the  interest  of  a  cestui  que  trust, 

223    309 
INFORMATION, 

expensive,  trustees  only  bound  to  furnish^  on  being  indemnified 

against  costs,  323,  326. 
trustees  are  bound  to  afford,  as  to  state  of  trust  property,  to 
their  beneficiaries,  323,  325. 
evidence  to  prove  the  truth  of  the  information  given,  324. 
not  bound  to  give,  of  incumbrances  created  by  beneficiary 
himself,  325. 
nor  to  give  to  parties  dealing  with  their  beneficiaries, 

323,  325. 

INJUNCTION 

to  restrain  breach  of  trust,  476  et  seq. 

INQUIRIES 

to  be  made  by  trustee  on  accepting  a  trust,  211  et  seq. 
trustees  bound  to  answer  by  beneficiaries  as  to  state  and  invest- 
ment of  trust  property,  323,  325. 
but  not  as  to  a.ssignments  and  incumbrances  created  by  bene- 
ficiaries, 323,  325. 
entitled  to   be  first  paid  cost  of  answering  where  expense 

has  to  be  incurred,  323,  326. 
not  bound  to  answer,  made  by  third  parties  dealing  with 
beneficiaries,  323,  325. 

INSPECTION 

of  trust  documents,  beneficiaries  entitled  to,  323,  325. 

INSTIGATOR  OF  BREACH  OF  TRUST, 

liability  of,  to  indemnify  trustees,  501,  506  et  seq. 

no  liability  to  make  good  the  trustees'  beneficial  interest,  507. 
must  have  known  that  the  act  was  a  breach,  506. 

particularly  in  the  case  of  a  married  woman,  507. 
where  trustees  have  at  such  instigations  parted  with  fund 
to  trustees  of   a,  subsidiary   settlement,   no   right  to  im- 
pound, 508. 
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INSTIGATOR  OF  BEBAOH  OF  IRJJ&T— continued. 
must  recoup  loss  to  beneficiaries,  509  et  seq. 
beneficiary,  trust  fund  lent  to,  510. 
forgery,  511. 
retainer  of  beneficial  interest  to  make  loss  good,  513. 

applies  to  derivative  as  well  as  original  shares,  514. 
solicitor  knowingly  assisting  in  getting  fund  in  court  paid  to 
wrong  person,  512. 
receiving  and  retaining  trust  money,  ib. 
third  party  with  notice,  510. 

See  Third  Party. 
trustees  de  son  tort,  511. 

INSUFFICIENT  SECURITY, 

effect  of  foreclosure  of,  by  trustees,  219,  224,  231. 
how  far  it  is  the  duty  of  trustees  to  call  in,  261. 
rights  in  relation  to,  of  tenant  for  life  and  remainderman  respec- 
tively, 241  et  seq. 

INSURANCE, 

assignable  at  law  as  well  as  in  equity,  55. 

duty  of  trustee  to  give  notice  of  assignment  to  himself  to  the 

insurance  company,  263  n.  (&). 
leasehold,    trust   to    pay    sinking   fund    premiums,    not    within 

Thellusson  Act,  66. 
life  policy,  settled,  how  premiums  borne  as  between  corpus  and 

income,  250,  251. 
trustee  can  deduct  premiums  for  fire,  from  income,  251. 

may,  by  way  of  salvage,  exchange  for  fully  paid  up  policy 

of  less  amount,  331. 
not  bound  to  effect  a,  fire,  251,  268. 

'but  may  do  so,  except  in  case  of  simple  trust,  ib. 
applies  to  settled  heirlooms,  268. 

INTENTION, 

insufiioient  to  create  a  voluntary  trust,  38,  44  et  seq. 
representation  of,  not  sufiicient  unless  it  amounts  to  a  contract 
based  on  value,  35. 

INTEREST, 

when  a  trustee  is  chargeable  with,  460  et  seq. 
See    'Breach    of    Trust,    "sub-head    "  measure    of    trustee's 
liability  "  ;    and  Tenant  for  Life  and  Remainderman. 

INTERMEDIATE  INCOME 

of  contingent  interests,  when  it  follows  the  capital,  351. 
of   wasting   property   pending   realisation.      Sea  Wasting   and 
Reversionary  Property. 

INTERPRETATION 

of  trusts,  119  et  seq. 

See  Executed  Trusts  and  Executory  Trusts. 
trustee  liable  for,  unless  he  acts  under  the  direction  of  the  court, 

288,  299. 
See  Originating  Summons. 

advice  of  counsel  no  safeguard,  288. 

INTESTACY, 

attempts  to  alter  the  devolution  of  property  on,  invalid,  67. 

INVALID    SETTLEMENT.      See  Validity  ;    and  Costs,  sub-head 
"  void  settlement." 

INVENTORY, 

trustee  of  chattels  should  make  and  keep,  268. 
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investments, 

authorised  by  settlement  expressly,  275. 

authorised  by  statute,  271  et  seq. 

bonus  shares  allotted  in  respect  of  settled  shares  should  be  sold 

even  where  original  shares  may  be  retained,  276. 
mortgage  on,  270,  281  et  seq. 

Bee  Investments  Allowed  to  Thustees,  infra. 
precautions  to  be  observed  by  trustees  in  making,  270  et  seq. 

See  Investments  Allowed  to  Trustees,  infra. 
standard  of  prudence  required  by  court  in  relation  to,  by  trustees 
very  high,  279  et  seq. 
opinion  of  Lord  Lindley,  ib. 
trust  fund,  of,  should  be  made  as  speedily  as  possible,  214,  268. 

six  months  the  maximum  limit,  268. 
trustees  limited  in  their  choice,  269  et  seq. 

See  Investments  Allowed  to  Trustees,  infra. 
unauthorised,   forming  part  of   settled  residue   should  be  Con- 
verted, 228  et  seq. 
court  may  sanction  delay,  214,  219  et  seq. 
income  pending  conversion,  233. 

See  Wasting  and  Reversionary  Property. 
unauthorised,  made  by  trustees  should  be  sold,  but  if  all  bene- 
ficiaries are  sui  juris,  one  must  consent  to  sale,  473. 
entire  income  of  land  so  purchased,  pending  sale,  belongs  to 
life  tenant,  239. 
variation  of,  generally  allowed,  280,  281. 

although  settlement  contains  no  express  power,  273  n.  (cc). 
but  not  where  there  is  no  legitimate  reason  for  it,  281. 

although  court  very  unwilling  to  interfere  with  dis- 
cretion of  trustees,  273  n.  (a;). 

INVESTMENTS  ALLOWED  TO  TRUSTEES, 

bearer  securities  not  allowed  unless  expressly  authorised,  270. 
bonus  shares  should  not  be  retained,  276. 

care  required  from  trustee  in  the  selection  of  investments  from 
the   class  authorised   by  the   settlement  or  statute,   270 

et  seq. 
degree  of  care  required,  279  et  seq. 

power  to  select  from  an  indefinite  class  does  not  necessarily 
authorise    investment   in    any    speculative    security 
falling  within  the  class,  280. 
but  power  to  invest  in  specific  stocks  probably  safe- 
guards trustee,  however  undesirable  they  may  be, 

ib. 
change  of  investment  from  safe  to  less  safe,  when  justifiable,  280, 

281. 
Colonial  stocks,  271. 

conversion  of  a  settlor's  business  into   a  joint  stock  company, 
court  has  jurisdiction  in  a  case  of  emergency  to  authorise 
trustees  to  accept  price  in  shares  and  debentures,  218  et  seq. 
corporation  stocks,  when  allowed,  273. 
cottage  property,  mortgages  of,  285  n.   (a), 
court,  investments  authorised  by  the,  273  n.  (m). 
debenture  stock  of  railway  company  may  be  purchased  under  an 
express  power  to  invest  in  mortgages  or,  bonds  of  such  company, 

274. 
debtor,  direction  to  leave  money  in  hands  of,  for  debtor's  con- 
venience may  be  safely  obeyed,  278. 
express  power  construed  strictly,  275,  278. 

"  Colonial    securities "    does    not    include    securities    of    a, 

province,  277. 
conditions  must  be  strictly  observed,  278. 

(  46  ) 


Index. 

INVESTMENTS  ALLOWED  TO  TEUSTEES-coraimuet?. 
express  power  construed  strictly — continued. 

direction  to  lend  to  a  stated  firm  does  not  authorise  loan 

after  a  change  in  the  members  of  the  firm,  276. 
extension  of,  in  certain  cases  by  Trustee  Act,   1893. ..271 

et  seq. 
"  foreign  government  securities,"  276. 
"  invest  at  discretion,"  275. 
personal  security,  meaning  of,  277. 

power  to  invest  on,  for  the  purpose  of  oonvenienoing  a 
■specified  person,  278. 
"  place  on  security,"  276. 

"  place  out  at  interest  at  their  discretion,"  ib. 
"  preference    stock "    does   not    include   preference   shares, 

277. 
■■  public  company  or  body  corporate,"  what  it  includes,  277. 
"  retain  shares  "  in  a  particular  company,  direction  to,  does 
not  authorise  acceptance  of  additional  shares,  276. 
alitor  where  authorised  to  continue  in  present  form  of 
investment,  ib. 
securities  of  a  "pubKo  company,"  or  a  company  incorporated 
by  statute,  meaning  of,  277. 
company  "  created  by  statute,"  ih. 
general  rule  as  to,  269  et  seq. 

ground  rents,  power  to  invest  in  real  security  does  not  authorise 
purchase  of,  272  n.   (5). 
secus  where  power  to  invest  on  ground  rents,  ih. 
impartial,  trustee  must  be,  in  selection  of  investment  and  not 

favour  tenant  for  life,  280,  281. 
imperative  direction  to  invest  on  imprudent  securities  must  be 

followed,  278. 
imperative  direction  to  sell  settled  residuary  estate  and  invest 
proceeds,  does  not  necessitate  sale  of  investm.ents  authorised 
by  the  settlement  or  by  statute,  271. 
increase  of  income,  safe  security  should  not  be  sold  for  purpose 
of  investing  in  a  less  safe  authorised  security  merely  to 
procure,   280,   281. 
unless  under  very  special  circumstances,  ib. 
Isle  of  Man  stock,  274. 

local  stock  issued  under  Local  Loans  Act  may  be  purchased  under 

express  power  to  invest  in  debentures  of  railway  company,  ib. 

mortgage  of  real  estate,  means  a  reasonable  first  legal  mortgage, 

270. 
accommodation  of  mortgagor,  made  for,  is  a  breach  of  trust, 

281,  and  see  278. 
but  a  mortgage  may  be  accepted  subject  to  prior  improve- 
ment or  drainage  rent-charge,  275. 
contributory  mortgage  inadmissible,  282. 
cottage  property,  of,  285  n.  (a). 

covenant  to  surrender  copyholds,  by  way  of,  inadmissible, 

266  n.  (s),  282. 
equitable  mortgage  inadmissible,  282. 
first  legal  mortgage,  is  confined  to,  281  et  seq. 
ground  rents,  includes,  272  n.  (g'). 
long  leaseholds  may  be  regarded   as  real   estate  in  certain 

cases,  274,  282. 
provisions  of  mortgage  deed,  286. 

trustee  mortgagee  need  not  n^ative  sect.    18  of  Con- 
veyancing Act,  1881.. .286. 
nor  insist  on  covenant  to  keep  in  repair,  287. 
proviso  that  trustees  will  not  call  in  debt  for  a  term  of  years 
inadmissible,  ih. 
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INVESTMENTS  ALLOWED  TO  TmJSTBIiS-contmued. 
mortgage  of  real  estate — continued. 

real  estate  now  includes  certain  long  leaseholds,  282. 
Settled  Land  Act  trustees  investing  on,  by  direction  of  life 
tenant,  275,  275  n.  (c),  284  n.  (2). 
direction  by  life  tenant  to  invest  in  a  particular  mort- 
gage, 275  n.   (c). 
speculative  property,  question  considered  whether  surveyor's 
report  safeguards  trustee  in  lending  on  mortgage  of,  285. 
brickfield,  ib. 
china  clay  field,  ib. 
manufactory,  ib. 

possible  distinction  between  speculative  and  wasting  pro- 
perty, ib. 
sub-mortgage  allowed,  282. 
substituted  for  Government  stock  at  same  rate  of  interest, 

improper,  281. 
surveyor's  report  and  advice,  how  far  it  safeguards  trustee, 

285. 
duty  of,  in  making  his  report  to  trustees,  285,  286. 
where  report  relates  to  several  properties,  and  a  mortgage 
for  a  smaller  is  created  on  some  only,  report  no  safe- 
guard, 285. 
title,  how  far  trustee  responsible  for  defects  in,  of  mort- 
gagor, 286,  298,  299. 
statutory  provisions  as  to,  286. 

may  accept  a  shorter  title  than  40  years,  ib. 

all  the  above  are  equally  applicable  to  transfers 
of   existing  securities   as  to   new  mortgages, 

ib. 
not  obliged  to  investigate  a  lessor's  title,  ib. 
value  of  proposed  mortgage  security,  how  to  be  ascertained, 

282—286. 
former  law,  282. 
new  law  since  1888... 282— 286. 
precautions  to  be  observed  as  to  value  codified,  283. 

statutory  directions  only  relate  to  value  and  not  to 
prudence  of  investing  on  a  mortgage  of  specu- 
lative property,  285. 
but  nevertheless  some  judges  have  held  the  ad- 
vice of  the  surveyor  to  be  an  absolute 
protection,  ib. 
possible  difference  as  to  this  between  merely 
speculative  and  wasting  property,  ib. 
m^ortgages  or  bonds  of  railway  companies,  express  power  to  in- 
vest in,  authorises  purchase  of  debenture  stock,  274. 
mortgages  or  bonds  of  companies  incorporated  or  acting  under 
authority  of  Parliament,  express  power  to  invest  in,  authorises 
purchase  of  debentures  issued  under  Mortgage  Debenture  Act, 
1865,  ib. 
personal  security,  generally  improper,  277  et  seq. 
caution  as  to,  even  when  authorised,  277,  278. 
meaning  of,  278. 
"real  security"  means  mortgage,  not  purchase,  272  n.   (g). 

but  power  to  invest  "  on  ground  rents  "  means  purchase  of 

thean',  ib. 
includes  long  leaseholds,  282. 
redeemable  stocks,  where  price  exceeds  redemption  price,   273, 

274. 
Settled  Land  Acts,  investment  of  capital  money  arising  under, 

275,  284  n.  (2). 
on  specific  mortgage  by  direction  of  life  tenant,  275  n.  (o). 
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INVESTMENTS  ALLOWED  TO  TBJJST^^S-continued. 

shares  of  trading  companies  inadmissible  in  absence  of  express 

power,  278. 
statutory  trustee  investments,  271  ef  seq. 
stocks  above  par,  investing  in,  280. 

purchased  "  cum  div,"  224. 
trade  speculations,  trustees  must  not  invest  in,  unless  settlement 
explicitly  authorises  them,  278. 
not  even  in  ordinary  stock  of  the  best  railway  companies,  ib. 
trustee  investments  authorised  by  statute,  271  et  seq. 
list  of,  ib. 

not  applicable  to  trust  funds  of  Building  Society,  275  n.  (a). 
but  applicable  to  charitable  trusts,  ib. 
where  contrary  intention  expressed,  271. 

what  constitutes  contrary  intention,  271  n.   (p). 
even  as  to  these,  trustees  must  not  accept  certificates 
to  bearer,  270. 
nor  invest  in  such  of  them  as  settlement  expressly 
forbids,  271. 
mortgages  or  bonds  of  company  includes  debenture  stock, 

274. 
price  above  redemption  value,  273. 

including  dividend,  224. 
railway   debenture,  guaranteed,  or   preference  stocks,  272, 

273  n.  00. 
real  securities  includes  certain  long  leaseholds,  274,  282. 

also  charges  under  Improvement  of  Land  Act,  ib. 
retention  of  statutory  securities  bought  above  par,  274. 
selection  of,  trustee  bound  to  exercise  care,  279  et  .leq. 

distinction  between  power  to  select  from  a  class  which 
includes  good  and  bad  stocks  and  power  to  invest  in 
a  named  stock  however  second  rate,  280. 
statute  retrospective,  274. 
trustee   must   exercise   a  reasonable   discretion   even   with 

regard  to  statutory  investments,  279  et  seq. 
variation  of,  from  time  to  time  allowable,  273,  273  n.  (a;), 
but  only  for  good  cause,  281. 

question  whether  onus  lies  on  trustee  of  justifying 
variation,  ib. 
but  court  very  loath  to  interfere,  273  n.   (x). 
water  companies'  or  Water  Board's  stocks,  273. 

ISSUE, 

meaning  of,  in  marriage  articles,  122  et  seq. 

woman  sometimes  presumed  to  be  incapable  of  having,  360. 


JOINT  AND  SEVERAL  LIABILITY 
of  trustees  for  breach  of  trust,  468. 

but   all  are  necessary  parties   to   an  action  for   breach  of 
trust,  ib. 

JOINT  NATURE  OF  TRUSTEES'  DUTIES,  305  et  seq. 
"acting  trustee"  not  recognised  by  our  courts,  306. 
all  must  act  unanimously  in  general,  ib. 

aliter  where  court  or  settlement  directs  to  the  contrary,  ib. 
as    to    enfranchisement    by    trustees     of    a    manor, 

306  n.   (b). 
as  to  receipt  of  income,  307. 
in  case  of  charitable  trusts,  306  n.  (6). 

where  a  trustee  may  lawfully  delegate.    See  Dele- 
gation. 
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JOINT  NATURE  OF  TRUSTEES'  BJJTmS-continued. 

'bank,  money  must  be  paid  into,  to  their  joint  account,  SOY. 
cheques,  all  should  sign,  308. 
conformity,  joining  in  receipt  for,  ib. 
custody  of  trust  securities,  309. 

income,  generally  permissible  to  allow  one  only,  to  receive,  306, 

307. 
but  not  to  retain,  308. 
investments  must  be  made  in  joint  names,  307. 
majority  of  trustees  cannot  bind  minority,  306. 

aliter  in  case  of  charitable  trusts,  306  n.  (6). 

or  trustees  of  a  manor  in  relation  to  enfranchisements, 

306  n.   (6>. 
money  must  not  be  left  in  the  sole  control  of  one  trustee,  307, 

308  et  seg. 
mortgagees,  all  must  be,  where  trust  money  advanced,  309. 
one  cannot,  therefore,  be  mortgagor,  ib. 
or  mortgagee,  320. 

effect  on  mortgagor's  covenants,  309. 
probably  incapacity  extends  to  one  who  is  trustee  of 
another  settlement,  309. 
powers  (whether  passive  or  active)  can  only  be  exercised  unani- 
mously,  306. 
■exception  in  dase  of  trustees  of  a  manor  in  regard  to  enfran- 
chisement, 306  n.  (6). 
receipts,  all  must  join  in,  308. 

effect  of  joining  in  receipt  for  sake  of  conformity,  ib. 

JOINT  SALE 

by  trustees  and  others,  263,  264,  304,  341  et  seq. 

apportionment  of  purchase  money  prior  to,  304. 

JOINT  TENANTS, 

are  constructive  trustees  for  one  another,  177. 

permanent  improvements  effected  by  one  of  several,  182. 
trustees  are,  365  et  seq. 

JUDGMENT, 

trustee  not  liable  for  mere  error  of,  266. 

but  must  (however  ignorant  or  stupid)  act  up  to  the  ordi- 
nary standard  of  intelligence,  298. 

JUDICIAL  DIRECTION, 

right  of  trustee,  or  beneficiary,  to,  on  originating  summons,  447 

et  seq. 

JUDICIAL  TRUSTEE,  407  et  seq. 

accounts  of,  to  he  audited  every  year,  408. 
appointment  of,  by  court,  407,  409. 

at  whose  request,  407. 

discretionary,  is,  409. 
inquiry  may  be  ordered  as  to  conduct  of,  408. 
officer  of  the  court  is,  ib. 
remiineration  of,  407. 
rules  of  court,  in  relation  to,  409. 
who  appointed,  407. 

JUS  TERTII, 

trustees  must  not  set  up,  S09. 

may  appeal  to  court  to  relieve  them  from  trust,  310,  311 

opinion  of  Lord  Justice  Knight-Beuce,  310. 
jnust  not  aid  third  parties  who  claim  the  estate,  ib. 
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LACHES.    AnS,  see  Acquiescence  ;    and  Limitations,  Statute  of. 
cestui  que  trust,  of,  when  a  bar  to  relief,  495. 
great  laches  "will  bar  cestui  que  trust  even  in  an  express  trust,  ib. 
does  not  apply  where  the  ciroumstanoes  afford  no  ground 
for  implication  of  acquiescence,  notwithstanding  long 
lapse  of  time,  ib. 
nor  where  beneficiary  ignorant  of  his  rights,  498. 
or  under  disability,  496. 
the  doctrine  proceeds  on  implied  intention,  495. 
immaterial  in  the  case  of  a  settlement  void  under  13  Eliz.  c.  5.., 

105. 
long  dormant  grievance  will  not  be  entertained  if  it  would  cause 
general  inconvenience,  495,  496. 
e.g.,  a  purchase  by  a  trustee  after  many  years,  495. 
or  an  account  after  a  long  period,  ib.,  496. 

LANaUAGE  FOE  CEEATING  A  TEUST,  15  et  seq. 

agreement  to  create  a  trust,  creates  one  if  based  on  value,  and 

capable  of  specific  performance,  16. 
condition,  words  of,  may  create  a  trust,  Zl  et  seq. 

but  more  usually  only  create  a  charge,  ib. 
covenant  to  create  a  trust,  16,  34,  38,  46.     See  Covenant. 

distinguishable  from  trust  of  a  covenant,  46  et  seq. 
direct  and  unambiguous  expressions,  15  et  seq. 
"  direct  him  to  apply,"  17. 
"  direct  that  my  real  estate  be  sold,"  ib. 
evincing  an  intention  to  create  a  trust,  15  et  seq. 
insuflioient  to  raise  an  express  trust  may  yet  be  sufficient  to 
show  that  donee  was  not  intended  to  take  beneficially,   and 
so  raise  a  resulting  trust,  149,  153. 
power  of  selection  without  any  gift  over  in  default  of  exercise 
of  power,  may  create  a  trust  in  favour  of  the  objects  of 
the  power,  16,  21,  22. 
aliter,  where  mere  power  to  appoint  as  distinguished  from 
power  to  select,  22. 
precatory  words  sometimes  create  trusts,  if  on  true  construc- 
tion of  the  instrument  they  were  meant  to  be  imperative, 

16,  24  et  seq. 
See  Peecatoky  Teusts. 
older  cases  show  tendency  to  construe  precatory  words  as 

imperative,  24. 
strong  modern  disinclination  against  construing  precatory 

words  as  imperative,  16,  22  et  seq. 
uncertainty  as  to  subject  or  object  fatal  to  trust  depending 
on  precatory  words,  29. 
sometimes  illusory.    See  Illusoey  Teusts. 
trustee,  non-appointment  or  failure  of,  immaterial  if  language 

shows  intention  to  create  a  trust,  17. 
.uncertainty  of,  renders  trust  void,  15,  18  et  seq. 
See  Unceetainty. 

LEASE, 

renewal  of,  trustee  cannot  obtain,  for  his  own  benefit,  175,  316. 
even  where  landlord  has  refused  to  renew  to  the  trust,  175. 
fines  payable  on,  how  raised,  256. 

one  of  several  beneficiaries  may  obtain  for  his  own  benefit, 

177  n.  (0. 
tenant  for  life  cannot  obtain  for  his  own  benefit,  176. 
trustee  may  be  ordered  to  obtain,  477. 
trustee  may  grant  a  reasonable,  331  et  seq. 
not  grant  a,  to  himself,  320. 

pp2 
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leaseholds, 

when  duty  of  trustee  to  realise.    See  Wasting  and  Eeveesionaby 
Peopebty. 
income  pending  realisation.     See  Tenant  fob   Life  and 
Ebmaindebman. 
sale  of,  in  lots,  can  be  carried  out  by  way  of  under-lease,  342,  345. 
security  of,  mortgage  of,  when  allowable  to  trustees,  274,  281, 

282. 
LEGACY, 

agreement  to  share  an  expected,  56. 

appropriation  of  securities  to  answer   contingent,   not  allowed, 

228. 
may  be  assigned  on  trust  by  legatee,  41  et  seq. 
even  without  valuable  consideration,   ih. 

LEGAL  ESTATE.    See  Estate  of  Teustee. 
definition  of,  5. 

estate  of  trustee  not  necessarily,  6. 
importance  of,  6,  518,  519,  526. 

negligence  of  trustee,  may  deprive  beneficiaries  of  protection  of, 

526. 
of  beneficiary  under  settlement,  cannot  be  impounded  or  charged 

to  make  good  breach  of  trust,  510. 
sometimes  implied,  194  n.  (/). 

trustee  cannot  interfere  with,  of  remainderman,  334. 
trustee,  of,  does  not  pass  to  sole  beneficiary  under  Statutes  of 
Limitation,  202  et  seq. 
except  in  case  of  constructive  trusts,  ib. 
when  and  to  what  extent  vested  in  trustee,  193 — 202. 

LEGALITY, 

of  object  of  the  trust,  60  et  seq. 

And  see  Peepetuities  ;    Thellusson    Act  ;     Bankeuptcy  ; 
Illegitimate  Children. 
of  subject-matter  of  the  trust.     See  Pbopebty. 

LIABILITY  FOE  BEEAOH  OE  TEUST, 

measure  of  trustee's.    See  Bheach  of  Teust. 
of  third  parties  and  beneficiaries.     See  Thibd   Parties  ;     and 
Impounding  Interests  of  Beneficiaeies. 

LIEN, 

banker,  of,  when  he  has  no  notice  of  trust,  475,  521. 

when  he  has  notice,  511. 
cestui  que  trust  entitled  to  a,  on  the  share  of  a  co-cestui  que 

trust  guilty  of  connivance  in  a  breach  of  trust,  509  et  seq. 
in  case  of  fraud,  185. 
partnerships,  184. 

raises  a  constructive  trust,  180,  184. 
trustee  entitled  to,  on  corpus  and  income  for  costs,  429,  435. 

See  Eeimbuesement. 
vendor's,  180. 

LIFE  TENANT.    See  Tenant  fob  Life  and  Eemaindbrman. 

equitable,   how  far  entitled  to   possession  of   settled  land,   361 

et  seq. 
when  entitled  to  custody  of  deeds,  364  n.  (r). 

LIMITATIONS,  STATUTE  OF, 
in  favour  of  trustee,  484  et  seq. 

See  Beeach  of  Trust,  sub-head  "  Protection,"  etc. 
of  third  parties  who  have  been  in  long  possession  of  trust 
property,  202  et  seq. 

See  Estate  of  Trustee  (5). 
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for  general  administration,  suspends  trustee's  powers,  353  et  seq. 
but    not   until   judgment   given    or   receiver    appointed   or 
injunction  granted,  ib. 

LITIGATION, 

how  far  trustee  bound  to  commence  or  defend,  259,  310. 
trustee  should  enforce  forfeiture  clause  against  beneficiary  who 
commences,  263  n.  (a). 

LOAN, 

where  settlement  authorises,  to  a  firm,  power  lapses  on  change 
of  partner,  276. 

LOCO  PARENTIS, 

persons  in.    See  Resulting  Trust  (3). 

LOSS  OP  TRUST  PROPERTY, 

trustee  not  liable  for,  by  theft,  unless  negligent,  267. 
aliter  in  case  of  forgery  or  fraud,  267. 

LUNATIC  SETTLOR, 

how  far  bound  by  settlement,  90  et  seq. 

LUNATIC  TRUSTEE, 

appointment  of  new  trustee  in  his  place,  376,  377,  386,  388, 
may  be  done  by  co-trustees  or  donee  of  power  under  sect.  10 
of  Trustee  Act,  or  express  power  to  appoint  a  new  trustee 
in  place  of  one  unfit,  379,  380,  384. 
simple  procedure  in  lunacy  where  lunatic  is  lawfully  de- 
tained (whether  so  found  or  not),  and  is  donee  of 
the  power  of  appointing  new  trustees,  and  vesting 
order  is  required,  386. 
in   such   cases   unwise   to    appoint   under   sect.    10   of 
Trustee  Act,  386  n.  (m). 
Lunacy  Court  has  jurisdiction  to  appoint  and  make  vesting 
orders  where  simple  procedure  inapplicable,  387,  388. 
but  unless  lunatic  so  found  there  may  be  difficulties, 

386. 
vesting  trust  property  in  new   trustee   appointed  in   place  of, 

397,  403  ef  seq. 
See  Vesting  Oedee. 


M. 

MAINTENANCE, 

of  infants,  333,  348  et  seq. 

allowed  even  where  father  is  a  wealthy  man,   333  n.   (j). 
portions  in  the  case  of  contingent,  352. 
present    statutory  power   enables   allowance   not   only   for 
maintenance  and  education,  but  also  for  benefit  of 
infant,  348. 
contrary  intention,  direction  to  accumulate  during  in- 
fancy is  not,  351. 
payable  to  guardian,  348. 

power  only  applicable  in  oases  where  infant  would,  on 
attaining   twenty-one,   be   entitled   to   intermediate 
income,  351  et  seq. 
rules  as  to,  when  income  follows  corpus,  ib. 
residue,  gift  of,  to  infant  renders  executor  a  trustee  who 

may  exercise  statutory  power,  352. 
sometimes  allowed  out  of  capital,  333. 
surplus,  statutory  trusts  of,  350. 
trustee  may  generally  grant,  333. 
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MAmT^E'NANO^— continued. 

trust  to  apply  income  for  another's,  gives  him  the  income  abso- 
lutely, 356. 
alitor  where  discretion  to  apply  for  maintenance  of  several 
or  any  of  them,  357,  362. 

See  DiscEETioNAEY  Trust  for  Maintenance. 

MAJOEITY 

of  private  trustees  cannot  bind  minority,  306. 

aliter  in  the  case  of  charitable  trusts,  306  n.  (6). 

MALA  FIDES, 

one  trustee  retiring  for  purpose  of  enabling  the  other  to  commit 

a  breach  of  trust,  269. 
trustees  liable  for,  ib. 

MANAGEMENT,  POWER  OP,  330. 

"  generally  to  superintend  the  management  of  the  estate  "  gives 
almost  unlimited  powers,  332. 

MANAGING  TRUSTEE, 

unknown   to  English  law.*    See  Joint  Nature  op  Trustees' 
Duties. 
except  in  the  case  of  Public  Trustee,  419  eit  seq. 

MARRIAGE.    See  Separation. 

broken  off  after  execution  of  settlement,  93,  154. 

consent  required  of  third  person  to,  not  an  illegal  condition,  73. 

consideration  of,  who  are  privy  to,  53,  54. 

contracts  in  consideration  of,  34. 

mere  representation  of  intention  not  sufiBoient  to  bind,  35. 
general  restraint  of,  illegal,  71. 

second,  good,  ib. 
of  Englishwoman  and  foreigner,  warning  as  to  settlements  on, 

76,  88 
partial  restraint  of,  good,  71. 

trusts  to  take  effect  on,  where  iriarriage  null,  93,  154. 
trusts  "  until,"  are  good,  72. 

MARRIAGE  ARTICLES, 

agreement  in,  to  settle  all  after-acquired  property,  34. 
construction  of,  very  liberal,  123  et  seq. 
create  trusts,  34. 

See  Executory  Trusts. 

MARRIAGE  SETTLEMENT, 

cannot  be  cancelled  for  misrepresentation  if  marriage  takes  place, 

100. 
on  second  marriage  of  widow,  whether  trusts  for  issue  of  first, 

are  voluntary,  54. 
rectification  of,  for  mistake,  97. 
remainders,  when  voluntary,  53,  54. 
resulting  trust  under,  on  failure  of  issue,  167. 
revocable  if  the  marriage  is  broken  off,  92,  93. 
or  decree  of  nullity,  93. 

subject  to  statutory  power  of  Divorce  Division,  ib. 
valid   against  settlor's  creditors  in  favour  of  children,   and  of 
wife  also,  unless  she  was  privy  to  fraudulent  intent,  108. 

MARRIED  WOMAN, 

cannot  generally  concur  in  or  release  a  breach  of  trust,  496. 
aliter,   if    property    settled    to    her    sepajate   use   without 
restraint,  ib. 
effect  of  gift  to,  for  separate  use,  17. 
trust  in  favour  of,  92. 
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foreign  husband,  validity  of  settlements  by  wife,  75,  76. 

may  be  incapable  of  ratifying  if  she  was  an  infant,  88. 
how  far  competent  to  be  a.  settlor,  89. 

a  trustee,  394. 
instigating,   requesting,   or  in  writing  consenting  to   breach   of 
trust  may  have  her  interest  impounded  to  indemnify  trus- 
tee,  even   although   she   be  restrained  from   anticipation, 

501,  507,  508. 
but  mere  passive  concurrence  will  not  entitle  trustee  to  be 
indemnified  by  her,  507. 
restraint  on  alienation  by  a,  69,  362. 

implied  in  some  cases  from  precatory  words,  26. 
prevents  release  by  her  of  breach  of  trust,  496. 

but  if  she  has  instigated  breach,  her  interest  may  be 
impounded,  501,  507,  508. 
separate  use  of,  gift  to  the,  17. 

vests  legal  estate  in  the  trustees,  195. 
trustees  may  pay  into  court  in  order  to  raise  her  equity,  444. 
until    1907  was  liable  to  lose  her  property  even  since  Alarriel 
Women's  Property  Act  under  secret  settlement  made  by 
husband  on  marriage,  88,  89. 
secus  since  1907. ..89. 

MAREIED  WOMEN'S  PEOPEETY  ACT 

might  be  negatived  by  settlement  made  by  husband  on  marriage 
without  her  joinder  or   privity  before   1907. ..88,   89. 
secus,  since  amending  Act  of  1907... 89. 

MEASUEE 

of  trustee's  responsibility,  459  et  seq. 

Soe  Breach  op  Tetjst,  sub-head  "Measure  of  trustee's  respon- 
sibility." 

MEDDLING 

with  trust  property.    See  Trustee  de  Son  Tokt. 

MEDICAL  ATTENDANT, 

trust  in  favour  of,  usually  voidable,  98. 

MINEEAL  ESTATE, 

trustees  should  not  purchase,  222. 

MINBEALS, 

sale  of,  apart  from'  surface,  344. 

liHSTAKE, 

acquiescence  after  mistake  discovered,  99  et  seq. 
clerical,  in  engrossing  trust  deed,  92  n.  (T). 

construction  of  settlement,  as  to,  how  far  trustee  now  liable,  288. 

fraud  or  forgery,  wrong  payment  by  reason  of  another's,  287,  288. 

of  third  party  in  obtaining  an  assignment  or  .appointment, 

how  far  trustee  liable  for  acting  on  such  title,  290  et  seq. 

And  see  Fraud  on  Power  and  Validity. 

where  assignment  appears  to  be  valid  on  the  face  of  it, 

290,  291. 
where  instrument  prima  facie  impeachable,  291. 
where  trustee  suspects  fraud  on  a-  power,  291  et  seq. 
the  wrong-doer  liable  to  make  good  the  loss,  511. 
illustrations  of  rectification  on  the  ground  of,  95  et  seq. 
in  identity  of  beneficiary,  288. 
interpretation  of  trust  instrument,  in,  ib. 
advice  of  counsel  no  safeguard,  ib. 
application  to  court  to  determine,  447. 
See  Originating  Summons. 
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MISTAKE— continued. 

judgment,  of,  trustee  not  liable  for,  266. 

liability  of  trustee  for,  if  he  pays  trust  money  to  wrong  person, 

287   et   seq. 
formerly  liable  even  where  mistake  the  result  of  another's 

fraud  or  forgery,  267,  288. 
query  whether  now  liable  when  mistake  made  honestly  and 
reasonably,  288. 
onus  of  proof,  94  et  seq. 

payment  to  original  beneficiary,  who  has  parted  with  his  interest, 
trustee  not  liable  if  he  had  no  notice,  287,  289. 
aliter  where  the  trust  documents  contain  notices  of  aliena- 
tions or  mortgages,  289. 
to  wrong  person,  trustee  generally  liable  to  pay  over  again, 

268,  287  et  seq. 
power  of  attorney,  as  to  continued  validity  of,  289,  352. 

new  law  safeguarding  trustees  paying  under,  ib. 
recovery  by  trustee  of  money  paid  by,  516. 
rectification  of   settlement  containing,   95,   96. 
settlor,  of,  a  ground  for  rectifying  or  setting  aside  trust,  92, 

93,  95  et  seq. 
See  Validity. 
trustee,  of,  as  to  status  of  foreign  female  beneficiary,  289. 

]\nXING  TRUST  PROPERTY 

with  other  property,  472  et  seq. 

See  Following  Teust  Pkopeety. 
with  private  property  of  trustee,  effect  of,  460,  464,  466. 
deprives  trustee  of  paramount  lien  for  costs,  436. 

MORTGAGE, 

as  to  propriety  of   allowing  a  testator's  money  invested  on,  to 

remain  so  until  wanted,  267  n.  (2/),  271. 
contributory,  not  proper  as  a  trust  investment,  282. 
equitable,  not  permissible  as  trustee  investment,  270,  282. 
foreclosure  of,  by  trustee,  relative  rights  of  tenant  for  life  and 
remainderman,  219  et  seq. 
trustees  should  sell  unless  delay  sanctioned  by  the  court, 

219,   231. 
forming  part  of  settled  residue  need  not  be  realised  if  it  is  a  good 

security,  271. 
ground  rents  of,  permissible  as  trustee  investment,  272  n.  (cf). 
insuflBcient,  measure  of  trustee's  liability  for,  463  et  seq. 

Statute  of  Limitations,  484. 
investments  on,  by  trustees,  rules  as  to,  270,  281 — 287. 
See  Investments  Allowed  to  Trustees. 
subsequent  depreciation  of,  trustee  not  bound  to  realise,  261,266 
leaseholds  of,  when  permitted  as  a  trustee  investment,  274. 
release  of  part  of  mortgaged  property  by  trustee  mortgagees,  332. 
Settled  Land  Act,  trustees  investing  capital  money  on,  by  direc- 
tion of  life  tenant,  275  n.  (c). 
term  certain,  for,  not  allowable,  287., 

trustee  cannot,  trust  property,  as  a  general  rule,  335,  336,  337. 
implied  powers,  337. 
leave  of  the  court,  ib. 
statutory  powers,   339. 

Lord  St.  Leonards'  Act,  ih. 
Taxing  Acts,  340. 
trustee  should  not  borrow  trust  fund  on,  of  his  own  property, 

309,   320. 
trustees  should  not,  the  estate  to  one  of  themselves,  ih. 

but  no  objection  to  a  trustee  taking  a  fair  mortgage  from 
one  of  his  beneficiaries,  322. 
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voluntary   assignment   of   debt   without   security   is   said   to   be 
incomplete  and  invalid,  42. 
aliter  -where  security  is  a  bill  of  sale,  42  et  seq. 

MORTGAGEE 

a  constructive  trustee,  only  in  a  restricted  sense,  176,  177,  181. 
in  possession,  is  constructive  trustee  of  the  rents  and  profits,  181. 
may  purchase  equity  of  redemption,  323. 

of  all  the  beneficial  interests  cannot  before  foreclosure  or  sale 
elect  to  stay  the  trust,  360. 
nor  is  he  entitled  to  have  the  whole  trust  fund  paid  to  him, 

289,  360. 
of  beneficiary,  cannot  demand  payment  of  entire  share,  but  only 
principal,  interest,  and  costs,  ib. 
but  trustee  may  pay  it  if  he  likes,  360. 
proposed,  of  beneficiary,  cannot  insist  on  trustee  giving  informa- 
tion as  to  incumbrances,  325. 
nor  can  the  beneficiary  himself,  ib. 
second,    can   purchase   froni   first   mortgagee    free   from   equity 

of  redemption,  323. 
tenant  for  life  of  equity  of  redemption  can  only  purchase  from, 
on  behalf  of  all  others  interested  in  equity  of  redemption, 

177. 
but  one  tenant  in  common  can  do  so  for  himself,  323. 
trustee  cannot  be,  of  the  trust  estate,  320. 
but  may  be,  of  share  of  beneficiary,  322. 

MORTG;AGOR, 

equitable,  is  a  constructive  trustee  of  legal  estate  for  mortgagee, 

181. 
trustee  cannot  be,  in  relation  to  trust  funds,  309. 

MORTMAIN  ACT, 

resulting  trust  under,  159. 

MOTHER, 

whether  doctrine  of  advancement  applies  to,  163  et  seq. 

MOTIVE, 

words  explanatory  of  donor's,  do  not  create  trusts  or  charges, 

33. 
aliter,   where   the   gift   is   made    "  that  he   may   use  it  for 
the  benefit  of  himself  "  and  others,  34. 

MUNICIPAL  CORPORATIONS, 

securities  of  certain,  are  now  available  as  trust  investments,  273. 
as  to  Scottish  corporations,  277  n.   (s). 


N. 

NEGLIGENCE.    See  Peudenob  ;  i    Delegation;    Beeach  of  Trust. 
advisers  of  trustee,  by,  how  far  trustee  liable  for,  258,  297,  299. 

And  see  Delegation. 
agents  of  trustee,  by,  how  far  trustee  liable  for,  297  ett  seq. 
care,  amount  of,  required  from  a  trustee,  258  et  seq. 
covenant  by  settlor,  omission  to  enforce,  263. 
custody  of  trust  documents,  in,  267,  268. 
debts,  in  realisation  of,  259. 

allowing  mortgage  debt  to  remain,  267  n.  (y}. 

compounding,  261. 

proving  in  debtor's  bankruptcy,  261  et  seq. 
degree  of,  wWch  will  render  a  trustee  liable,  258. 
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NEGLIGENCE— comimMSf?. 

error  of  judgment,  not  necessarily,  266. 

illiterate  trustee,  by,  judged  on  same  basis  as  if  lie  were  possessed 

of  average  intelligence,  298. 
insufficient  security,  -wbioli  was  sufficient  at  date  of  investment,  261. 
insurance  against  fire,  not  effecting,  is  not  a  breach  of  trust,  268. 
interest,  liable  to  pay,  if  none  earned  by  reason  of  negligence  in 
postponing  investment,  463. 

even  compound,  if  accumulation  directed,  ib. 
inventory  of  trust  Chattels,  omission  to  make,  268. 
investments,  in  making,  269  et  seq. 
See  Investment  of  Trust  Funds. 
in  not  making,  268,  463. 
And  see  Bkeach  of  Teust. 
joining  in  sale  of  other  property,  263. 
judgment,  error  of,  266. 
measure  of  trustee's  responsibility  for.     See  Beeach  op  Teust, 

sub-head  "  Measure,"  etc. 
purchase,  making  an  improvident,  266. 
registering  deeds,  as  to,  where  registration  necessaxy,  263. 
rents,  allowing  to  fall  into  arrear,  262. 
repairs  of  trust  property,  how  far  bound  to  see  to,  252,  269  et  seq. 

And  see  Eepaies. 
sale,  improvident,  265. 

using  depreciatory  conditions,  264. 
securities  lost  through,  267,  304. 
solicitor  of  trustee,  by,  how  far  trustee  liable,  298. 
theft  of  trust  property  caused  by  trustees',  267. 

NEW:  TRUSTEE, 

abroad,  in  place  of  a  trustee  who  has  been  absent  for  twelve 
continuous  months,  376,  378,  378  n.  (c),  380,  381,  382. 
person  residing,   ought  not  to  be  appointed,   except  under 

special  circumstances,  394. 
where  donee  of  power  is,  390. 
appointed,  how,  376  et  seq. 

(1)  court,  by  the,  376,  387  et  seq. 

cases  in  which  it  is  proper  to  apply  to  court,  388 — 391. 
where   difficult,  inexpedient,  or   impracticable  to 
appoint  otherwise,  388. 
cannot  be  done  where  donee  of  power  statu- 
tory or  express  is  willing  to  appoint,  ib. 
sole    trustee    dying    intestate    and    without 

estate,  388,  389. 
nO]  original  (trustees,  pn  where  all  disclaim,  389. 
infant  trustee,   ib. 
cases  of  doubt  as  to  application  of  statutory 

power,  ib. 
where  desirable  to  increase  number  without 

waiting  for  a  vacancy,  ib. 
where  donees  of  power  cannot  agree,  ib. 
where  trustee  felon  or  bankrupt,  ib. 
where  trustee  charged  with  breach  of  trust, 

390. 
where  trustee  removed  by  the  court,  ib. 
High  Court  or  Lunacy  Court,  376,  387,  388. 

where  vesting  order  required  the  Lunacy  Court 

must    be    resorted    to    unless    trustee    is 

abroad,  or  an  infant,  387. 

sometimes  application  must  be  made  to  Lords 

Justices    both   in    Chancery    and    Lunacy, 

402  n.   («). 
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NEW  TBJJSTEE-contmued. 
appointed,  how — continued. ' 

(1)  court,  by  the — continued. 

no  jurisdiction  to  re-appoint  existing  trustees,  391,  402 

n.  (m). 
nor  to  appoint  person  ta  perform  office  of  executor, 

391. 
summary  procedure,  390,  391. 

not  applicable  where  trust  not  expressed  on  the 

face  of  the  documents,  391. 
in  lunacy,  388. 

See  Lunatic  Teustee. 

(2)  express  power,  under,  376,  377. 

construction  of,  378. 

court  cannot  appoint  where  donee  willing  to  exercise, 

377. 
aliter  where  judicial  trustee  desirable,  377  n.  (q). 
but  court  will  supervise  the  appointment  after  an 
order  for  general  administration,  379. 
donee  of  power  ought  not  to  appoint  himself,  392. 
vested  in  tenant  for  life,  may  be  exercised  after  aliena- 
tion of  his  life  estate,  379. 
in  lunatic  "  lawfully  detained  "  jnay  'be  exercised 
by  person   appointed   by   Lunacy  Masters 
ad  hoc,  and  Masters  can  make  a  vesting 
order,  386. 
advantage  of  this  where  lunatic  is  "  not  so 
found,"  ih. 

(3)  statutory  power,  under,  376,  379  et  seq. 

actual  words  of,  380,  381. 

applicable  to   executor  who  has   assented  to   a  trust 
legacy  where  no   trustee   expressly   appointed, 

383. 

query,   whether   applicable  to    executor  who   has 

assented  to  legacy  to  an  infant,  ib. 

or   to    administrator   who   holds   a    share   of 

personal    estate    for    infant    next    of    kin, 

ib. 
cases  in  which  it  arises,  380  et  seq. 
death  of  a  trustee,  380. 

trustee  abroad  for  twelve  consecutive  months,  380, 

382. 
query  whether  he  can  himself  join  in  appoint- 
ment, 382. 
trustee  desiring  to  be  discharged,  380,  383. 

query,  whether  applicable  to  fill  up  place  of 
a  trustee  who  has  retired  previously  unde<r 
sect.  11  of  the  Act,  383. 
trustee  incapable  of  acting,  378,  380. 
trustee  refusing  to  act,  380,  384. 
trustee  unfit  to  act,  ib. 
construction  of,  381  et  aeq. 

donee  of,  is  not  the  same  person  as  donee  of  express 
power,  380  and  380  n.  (p). 
cannot  properly  appoint  himself,  393. 
where  nominated  by  settlement,  380  n.   (p). 
exercisable    where    donees    of    express    power    cannot 

agree,  385. 
lunatic  who  is  donee  of  the  statutory  power,  386. 
no  person  nominated  to  exercise  it,  380. 

executor  of  a  sole  trustee  may  do  so,  380  n.  (2). 
not  imperative,  386. 
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NEW  TmJSTBE— continued. 
appointed,  how — continued. 

(3)  statutory  power,  under— continued. 

persons  nominated  to  exercise  it,  380  n.   (p). 

not  necessarily  the  persons  nominated  to  exercise 
the  express  power,  380. 
severance  of  trusts  on  exercise  of  the  power,  384. 
See  Severance. 
only  possible  where  a  vacancy  in  trusteeship  is 
being  filled  up,  385. 
bankrupt,  in  place  of,  389. 
costs  of  appointment  of,  376  n.  (o),  433. 
dispute    between    donees    of    power    of    appointing,    court  will 

appoint,  389. 
donee  of  power  of  appointing,  ought  not  to  appoint  himself,  392. 
doubt,  court  can  appoint  in  cases  of,  389. 
duties  of,  on  acceptance  of  the  office,  211  et  seq. 

See  Acceptance  op  a  Teust. 
felon,  in  place  of,  389. 
infant  trustee,  in  place  of,  ib. 
invalid  appointment,  effect  of,  on  old  trustees  and  person  invalidly 

appointed,  371,  396. 
judicial  trustee,  when  appointed,  407 — 409. 
lunatic,  where  power  of  appointing  vested  in,  386. 
no  original  trustees  appointed,  389. 

number  of,  when  statutory  power  is  used,  may  be  more  or  less 
than  original  number,  380,  384,  385. 
but  there  must  be  two  at  least,  380,  385. 
cannot  be  increased   (except   by  court),   unless  there  is  a 
vacancy,   ib. 
questionable  practice  to  obviate  this,  385. 
court  rarely   reduces  number   unless   administration   action 
pending  or  fund  is  about  to   be  paid  into  court  or  dis- 
tributed, 384. 
under  express  power,  depends  on  the  language  of  the  power,  284 
persons  to   be   appointed,   principles   as  to   choice  of,   377,   392 

et  seq. 
attention  paid  to  wishes  of  settlor,  392. 
independent  of  life  tenant  and  remaindermen,  ib. 
person  persona  grata  to  other  trustees,  ib. 
trust  company  can  now  be  appointed,  395. 
who  ought  not  to  be  appointed,  377,  392  et  seq. 
alien,  394. 

beneficiary,  393,  394. 
donee  of  the  power,  392. 
husband  of  beneficiary,  394. 
infant,  392. 

jurisdiction,  person  out  of  the,  394. 
life  tenant,  393. 
maiden  lady,  395. 
married  woman,  394. 
relations,  ib. 
remainderman,  393. 
resident  abroad,  394. 
solicitor  to  the  trust,  393. 
powers  of,  same  as  those  of  original  trustees,  as  such,  377,  391  et  seq. 
distinction  between  powers  confided  to  the  trustees  virtute 
officii  and  to  original  trustees  as  individuals,   391. 
procedure,  on  appointment  by  court,  390,  391. 

applications  in  lunacy,  386,  388. 
vesting  of  property  in,  396  et  seq. 
See  Vesting  of  Teust  Peopeety  in  New  Tedstees. 
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next  of  ein, 

not  constructive  trustees  for  each  other,  177. 

when,  volunteers  under  a  marriage  settlement,  53,  54. 

NO  TEUSTEE  APPOINTED,  17. 

NOTICE, 

duty  of  trustees  of  chose  in  action  to  give  requisite,  263  n.  (&). 
purchaser  with,  of  trust,  bound  by  it,  518  et  seq. 

See  Thied  Parties. 
trustees  without,  of  the  true  representatives  of  deceased  cestui 

que  trust,  not  liable  for  paying  to  wrong  ones,  287,  289. 
what  constitutes,  521  et  seq. 

without,  of  incumbrances  or  assignments  of  beneficial  interests, 
not  liable  if  they  pay  to  original  beneficiaries,  290. 
aliter,  if  they  refrain  from'  examining  trust  documents  which 
contain  notices,  166,  213,  289  et  seq. 


0. 

OBEDIENCE 

to  directions  of  the  trust,  duty  of  trustee  to  observe,  214  et  seq. 
See  DiEECTioNS  op  Teust  Insteument. 

OFFICE, 

trusts  to  evade  serving  a  public,  158. 

OFFICE  OF  TfiUSTEE.    See  Death  of  Teustee. 

OMISSION  OP  DECLAKED  TEUST.     See  Eesulting  Teust. 

ONUS  OF  PEOOF.    See  Voluntaey  Teust. 

OPTION 

of  purchase,  trustees  with  power  to  lease  or  sell  must  not  give, 

265!. 
OEIGINATING  SUMMONS, 

for  general  administration  of  the  trust,  455. 

for  the  judicial  determination  (without  general  administration) 
of  most  questions  arising  in  the  construction  or  adminis- 
tration of  a  trust,  447,  449. 
approval  of  sales,  compromises,  and  other  transactions  limited 

to  such  as  are  within  the  trustee's  powers,  451. 
contingent  questions,  not  generally  decided  on,  447,  452. 

exceptions,  ib. 
costs  of,  generally  payable  out  of  the  estate,  448,  453. 

but  in  exceptional  cases  may  be  ordered  to  be  paid  by 
unsuccessful  party,  453  et  seq. 
inapplicable  where  sought  to  make  trustees  responsible  for 
breach  of  trust,  or  where  cancellation  of  trust,  or  relief 
against  third  parties  is  sought,  447,  450. 
or  formerly  where  the  question  affected  beneficial  legal, 
as  distinguishable  from  equitable,  interests,  449. 
most  of  these  can  now  bte  determined  under  Order 
54a,  ib. 
order  may,  in  some  cases,  be  made  on  trustee  to  pay 
money  found  due,  450,  451. 
no  longer  necessary  to  serve  all  parties  interested,  448,  453. 
orders  to   do  or   abstain   from   doing   some   act,   only  made 

where  act  is  within  the  powers  of  the  trustees,  451. 
words  of  Order  55,  r.   3,  and  Order  54a,  448  et  seq. 

OUTGOINGS,  246  et  seq. 

See  Tenant  for  Life  and  Eemaindeeman. 
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OUT-OF-POCKET  EXPENSES.    See  Eeimbuesement  of  Tetjstees. 

OVERPAYMENT, 

beneficiary,  of,  516  et  seq. 

other  beneficiaries  may  compel  him  to  refund,  516. 

not  if  the  overpayment  was  caused  by  depreciation  of 
residue  after  the  payment  was  made,  unless  the  pay- 
ment was  premature,  ib. 
trustee  can  recoup  himself  out  of  any  other  interest  of  same 

beneficiary  under  the  settlement,  ib. 
trustee  cannot  generally  make  overpaid  beneficiary  refund  per- 
sonally, ib. 


iPi. 

PARENT, 

voluntary  trust  in  favour  of,  prima  facie  voidable,,  98  et  seq., 

may  be  a  constructive  trustee  if  he  purchases  infant's  pro- 
perty from  mortgagee,  316. 

PAROL  EVIDENCE.    See  Evidence. 

PARTITION, 

trustees  cannot  as  a  rule,  336. 
implied  powers  to,  337. 

powers  of  court  and  Board  of  Agriculture  and  Fisheries,  as  to, 

337  n.  (i). 
PARTNERS, 

how  far  constructive  trustees,  177  and  177  n.  (ra). 

but  not  precluded  from  purchasing  deceased  partner's  share, 

323. 
mutual  liens  of,  184.  ' 

PAY 

for  public  services,  when  alienable,  57  et  seq. 

PAYMENT, 

into  court,  442  et  seq. 

by  majority  of  trustees,  442  and  442  n.  (J). 
cases  in  which  it  is  allowable,  442,  443,  444. 
beneficiaries  under  disability,  443. 
beneficiary  claiming  in  default  of  appointment,  ib. 
dispute  between  beneficiaries,  ib. 
general  warning  as  to,  444. 

money  claimed  by  representative  of  beneficiary,  443. 
reasonable  doubt  or  claim,  444. 

to  enable  married  woman  to  assert  equity  to  a  settle- 
ment, 444. 
undue  caution,  ib. 
constructive  trustees,  by,  443  n.  (m). 
effect  of,  on  trustees'  powers,  354. 

improper  where  question  can  be  determined  by  originating 
summons,  443,  444. 
of  share   of   trust   estate   to   one   beneficiary   before   a   general 
distribution,  when  allowable,  226. 
And  see  Appkopeiation. 
to  wrong  person,  287  et  seq. 
See  Mistake. 

PENSIONS, 

when  alienable,  57  e*  seq. 
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perishable  peoperty, 

income  of,  pending  conversion,  233  et  seq. 

See  Tenant  foe  Life  and  E-emaindebman. 
when  trustees  should  convert,  228  ef  seq. 

See  Wasting  Peopeety. 

PERPETUITIES,  61  et  seq. 
See  Accumulations. 
alternative  gifts,  one  of  which  is  void  under  rule  against,  74. 
application  of  rule  where  no  successive  interests,  64. 
directions  to  keep  tomb  in  repair,  ib. 
directions  not  to  sell  until  a  stated  time,  ib. 
appointment  under  powers,  application  of  ivle  to,  63. 
attempt  to  create,  by  executory  trust,  how  construed,  121. 
class,  gift  to  which  may  infringe  rule  as  to  some  members  of 

class,  74. 
double  possibilities,  rule  against,  not  applicable  to  special  trusts, 

65. 
applicable  to  equitable  remainders,  ib. 
illegal,  60,  61. 

income,  indefinite  trusts  of,  63. 
lives   in   being,   to   satisfy   the   rule   against,   must   be  lives  of 

ascertainable  persons,  19,  64. 
marriage  settlement,  trusts  in,  for  children  to  vest  at  any  age 

exceeding  21  void,  62. 
perpetual  indem.nities,  65. 

power  of  sale  may  be  void,  under  rule  as  to,  358  ett  seq. 
remainders  after  a  trust  void  under  rule  as  to,  are  themselves 
void,  73. 
secus,  if  they  are  alternative  trusts,  74. 
rent-charges,  powers  of  entry,  etc.,  for  securing,  77. 

creation  of,  for  indemnifying  owner  of  land  against  another 
one,  65. 
resulting  trust  to  settlor,  158. 
rule  against  stated,  61. 

does  not  apply  to  estates  tail,  62. 
nor  to  charitable  gifts,  ib. 
nor  to  parliamentary  grants,  ib. 

nor  to  trusts  for  accumulation  of  income  to  pay  debts,  ib. 
rule  against,  invalidates  gifts  to  a  class  where  some  of  the  class 
may  possibly  not  take  vested  interests  within  the  prescribed 
period,  62,  74. 
test  whether  trust  is  void,  62. 

vesting    in    possession    not    necessary,    vesting    in    interest 
suffices,  62. 
trust   to   apply  income  for   a  period   beyond   the  rule  may   be 

good,  so  long  as  the  corpus  vests  within  the  period,  62  et  seq. 
trust  to  keep  in  repair  tombs  or  monuments  'void  as  creating, 

unless  limited  in  point  of  time,  64,  76  ert  seq. 
trust  to  sell  at  a  period  beyond  the  rule  may  not  destroy  the 

interests  of  the  beneficiaries,  74,  359. 
whether  a  trust  is  void  under  the  rule  against,  depends  on  the 
possible  effect  of  the  trust,  and  not  upon  its  actual  effect,  62. 

PERSONAL  NATURE  OP  TRUSTEES'  DUTIES.    See  Delegation. 

PERSONAL  SECURITY, 
meaning  of,  278. 

POLICY  OF  INSURANCE.     See  Insueance. 

PORTIONS 

may  be  raised  successively  if  estate  clearly  sufficient  to  provide 
the  whole,  226. 
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possession, 

how  far  equitable  tenant  for  life  entitled  to,  361,  363  et  seq. 

POSSIBILITY, 

a,  is  capable  of  being  settled,  56,  101  n.  (J),  103. 

POSTPONEMENT 

of  enjoyment  until  a  given  age,  in  general  nugatory,  356. 

POWER  OE  APPOINTMENT, 

in  settlement,  whether  donee  of,  can  appoint  to  separate  trus- 
tees,  so   as  to   deprive  original  trustees  of  the  right  to 
administer  the  fund,  425  et  seq. 
fraud  on,  how  far  trustee  responsible  if  he  suspects,  291,  292. 
general  power  exercised  by  deed,  425,  426. 

exercised  by  will,  ib. 
may  imply  a  trust  for  objects  in  default  of  exercise,  16,  21, 

22. 
special  power,  425,  426  et  seq. 

appointment  to  trustees  in  trust  for  sale,   427. 

mere  power  of  selection,  427. 

power  to  appoint  proceeds  of  sale  and  appointment  of 

the  property  specifically,  427  n.  (k}. 
rule  against  perpetuities,  how  applied  to,  63. 

POWER  OE  ATTORNEY, 

payment  under,  by  trustees  without  notice  of  revocation,  valid, 

352. 
POWER  OP  SALE, 

cannot  be  accelerated,  216  at  seq. 
cesser  of,  358. 

does  not  convert  property  until  exercised,  174. 
may  sometimes  subsist  after  the  property  has  vested  absolutely 
in  a  class  of  beneficiaries,  358  et  seq. 

POWERS  OP  BENEFICIARIES,  355-364. 
See  Beneficiary. 

POWERS  OF  TRUSTEES, 

can  pnly  be   exercised   (whether   active  or   passive)   by   all  the 

trustees  unanimously,  306. 
cesser   of,   when   all   beneficiaries   are   stti  juris,   and   absolutely 
entitled,  358. 
cannot  be  exercised  after  payment  into  court,  329  n.  (i),  354. 
compromise,  to,  346. 

onus  of  proof  as  to  the  propriety  of,  347. 
possibly  the  question  of  propriety  is  immaterial  where  trus- 
tees act  in  good  faith,  347. 
destruction  of,  by  payment  of  trust  fund  into  court,   354, 
devolution  of,  on  death  of  a  trustee,  364. 

or  death  of  last  surviving  trustee,  367,  368. 
exercise  of,  discretionary,  not  controlled  by  court  when  exercised 
bond  fide,  327,  328. 
nor  is  trustee  liable  for  error  of  judgment,  329. 
but  discretion  may  be  limited  to  time  and  mode,  329. 
or  may  be  illusory,  ib. 
express,  327  et  seq. 

exercise  of,  not  controlled  by  court  where  exercised   bond 
fide,  even  though  court  may  disapprove,  327,  328  et 

seq.,  353. 

alitor  where  the  exercise  of  the  power  is  a  duty  cast  on 

the  trustees,  330 

extinguishment  of,  when  all  interests  have  become  absolute,  358 

general,  327  et  seq.  et  seq. 
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POWEES  OF  TEUSTEES-conimwefZ. 
implied,  327,  330  et  seq. 

to  abstain  from  enforcing  debts  or  obligations,  330.     ' 
advance  infants'  shares,  333. 

where  beneficial  to  their  beneficiaries,  327,  330  et  seq. 
none  where  infant  only  contingently  entitled,  334. 
do  all  such  reasonable  and  proper  acts  as  the  court  would 

authorise  if  applied  to,  327. 
improve  trust  property,  only  in  exceptional  cases,  332. 
lease  for  short  terms,  331. 
maintain  infants,  333. 

mortgage  trust  property,  only  in  exceptional  cases,  335, 
See  MOBTGAGE.  337  et  seq. 

protect  trust  property  from  direct  or  indirect  injury,  331. 
retain  income  for  repairs  where  it  is  their  duty  to  repair,  ib. 
retain  shares  of  married  woman  in  order  to  enable  them 

to  assert  equity  to  a  settlement,  332. 
surrender  or  exchange  trust  policy  where  desirable,  331, 
thin  timber,  ib. 
incident  to  proper  administration  of  the  trust,  exercise  of,  com- 
pellable, 330. 
legal  remainders,  powers  must  be  exercised  so  as  not  to  affect, 

327,  334. 
management,  in  relation  to,  330,  332. 
court  can  compel  exercise  of,  330. 

"  generally  to   superintend  the  management,"  gives  almost 
unlimited  power,  332. 
mortgage  to,  cannot  be  implied,  335,  337  et  seq. 
See  Mortgage. 
exceptions,  337  et  seq. 
must  toe  exercised  fairly   so   as  not  to  favour  one  beneficiary. 

327,  334. 
payment  into  court,  cannot  be  exercised  after,  329  n.  (i). 
receipts,  to  give,  346. 
release  debts  and  claims,  to,  ib. 

whether  trustee  is  safe  in  doing  so,  347. 
sales,  as  to  conduct  of,  341  et  seq. 
select,  to,  among  a  class,  may  imply  a  trust  in  favour   of  the 

class  if  no  gift  over,  15  et  seq.,  21,  22. 
sell  to,  to  a  named  person  at  a  price  to  be  fixed  by  trustees,  329. 
See  Sale. 
none  to  sell  trust  property  in  general,  335  et  seq. 
exceptions,  ib. 
survivor,  death  of,  powers  now  exercisable  by  his  personal  repre- 
sentatives, 367,  368. 
survivorship  of,  364  et  seq. 
suspension  of,  by  administration  decree,  353  ei  seq. 

discretionary  powers,  will  not  be  controlled  apart  from  mala 

fides,  ib. 
issue  of  writ  not  sufiioient,  353  n.  (r). 
payment  of  trust  fund  into  court,  effect  of,  354. 
purchaser  for  value  without  notice  not  afiected,  ib. 

unless  property  is  land,  and  the  action  is  registered  as 
a  lis  pendens,  ib. 

POWEE  EAISING  AN  IMPLIED  TEUST,  16,  21  et  seq. 
elements  of,  16  21. 

essential  that  it  should  be  a  power  to  select  from,  and  not 

merely  a  power  to  give  to  a  class,  21. 
gift  over,  in  default  of  exercise  of  the  power,  fatal  to  claim 
of  class  of  appointees,  ib. 
a  residuary  gift,  not  a  "  gift  over  "  for  this  purpose,  22. 
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PEECATOEY  TEUSTS,  16,  22—33. 

absolute  gift  by  will  and  precatory  expressions  in  codicil,  30. 
depend  wholly  on  interpretation  of  instrument,  22. 
essentially  express  trusts,  9. 
expectation,  words  of,  do  not  create,  33. 

gifts  over  in  default  of  compliance  with  precatory  expressions, 

30. 
history  of,  22  et  seq. 
modern  tendency  against,  22 — 31. 

cases  illustrative  of,  25,  26. 

old  rule  and  modern  rule  contrasted,  24. 
motive,  words  explanatory  of  donor's,  do  not  create,  33. 

PEEDECESSOES, 

how  far  trustee  liable  for  acts  or  defaults  of,  212  et  seq. 

PEESUMPTIONS.    See  Eesdlting  Tbust. 

PEIEST, 

undue  influence  of,  97. 

PEIOEITIES 

between   several   innocent    claimants.      See   Following    Trust 
Peopeety. 

PEIOEITY, 

trustees    must    give    all    notices    necessary    for    safeguarding, 

263  n.  (b). 
PEIVITY.    See  Illusoey  Teust. 

PEIZE  MONEY, 

Secretary  of  State,  not  a  trustee  of,  37. 

PEOBATE, 

acceptance  of,  generally  tantamount  to  acceptance  of  trust,  190. 
refusal  of,  when  tantamount  to  disclaimer  of  trust,  188. 

PEODIGAL, 

protected  life  estate  in  favour  of,  68,  362. 

PEODUCTION 

of  trust  documents,  beneficiaries  entitled  to  demand,  325. 
but  where  it  involves  expense  he  must  pay  the  cost,  326. 

PEOFITS  MADE  BY  TEUSTEES,  174. 

See  CoNSTEDCTivE  Teusts  ;   Eemuneeation. 
agents,  made  by.    See  Agent. 

duty  of  trustee  not  to  make,  by  reason  of  his  position,  175,  315 

et  seq. 
accretion  to  trustee's  estate,  belongs  to  the  trust,  317. 
beneficiary,  where  trustee  is  also,  subject  to  specific  charge 
in  another's  favour,  the  rule  does  not  apply,  318. 
purchase  or  lease  from,   by  trustee  valid  if  fair,   but 
onus  on  trustee  of  supporting  it,  315,  322 — 323. 
bequest  to  trustee  in  consequence  of  his  position  as  such, 

belongs  to  trust  estate,  317. 
commission  paid  to,  belongs  to  beneficiaries,  178,  316. 
company  of  which  trustee  is  a  shareholder,  rule  prima  facie 

inapplicable  to,  317,  318. 
constructive    trustee    of    profits,    all    persons    in    fiduciary 
positions  are,  as  a  rule,  175. 
exceptions,  177  et  seq. 

father  of  infant  remainderman  purchasing  from  mort- 
gagee, 316. 
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PROFITS  MADE  BY  TRUSTEES-coraiJwei. 

duty  of  trustee  not  to  make,  by  reason  of  his  position — continued. 
disability  of  trustees  equally  applies  to  his  wife  and  child,  98,  176. 
indirect  gains,  query  whether  prohibited,  313,  317. 

directorship  of  company  by  virtue  of  shares  held  as  trus- 
tee, 317. 
solicitor  trustee  acting  for  one  who  borrows  from  the 
trustees  on  mortgage,  317. 
interest,  cannot  charge,  on  out  of  pocket  expenses,  435. 
lease,  cannot  to  himself,  320. 

cannot  get  renewed  in  his  own  favour,  175  et  seq.,  316. 
even  where  lessor  refuses  to  renew  to  him  as  trustee,  316. 
legacy  to  trustee  attributable  to  his  position  belongs  to  trust,  317. 
mortgage,  cannot  accept  of  trust  property,  320. 

but  may  accept  a  fair  mortgage  from  a  beneficiary,  322. 
mortgagor,  cannot  be  of  trust  money,  309. 

additional  difficulty  as  to  mortgagor's  covenants  in  such 
a  case,  ih. 
payment  of  debt  due  to  trustee  from  beneSciary,  out  of  money 

advanced  by  him  under  power  of  advancement,  317. 
purchase  trust   property,   trustee   cannot   from   self   or   co- 
trustees.    See  Sale,  Trustees  foe. 
remuneration,  not  generally  allowed,  305  et  seq. 
See  Eemuneeation  of  Trustee. 
aliter  in  case  of  judicial  trustee,  407. 
retirement  from  office,  in  order  to  make  profit  out  of  trust, 

not  allowed,  316. 
salary  not  generally  allowed,  305  et  seq. 
See  Eemuneeation  of  Trustee. 
aliter  in  case  of  judicial  trustee,  407. 
solicitor's  costs   against  the   estate,   must   not   accept   com- 
mission on,  178. 
speculate,  trustee  must  not  with  trust  fund,  316. 

if  he  does,  the  resulting  profits  (if  any)  belong  to  bene- 
ficiaries, 316,  460,  464  et  seq. 
sporting  over  trust  estate  not  allowed,  317. 
subsidiary  settlement,  purchase  by  trustee  of,  from  trustees 

of  principal  settlement,  321. 
trade,  cannot  with  trust  fund,  316. 

trustee  of  trustee's  marriage  settlement  may  purchase  from 
trustee,  322. 
fiduciary  persons,  made  by,  175 — 179. 
See  Agent  ;    Directors  ;    Fiduciary  Persons  ;    and  Tenant 
for  Life  and  Remainderman. 
realisation  of  investment  on,  belongs  to  capital  and  not  to  in- 
come, 224. 
reconstruction  of  company  in  whose  shares  trust  funds  invested, 

on,  225. 
solicitor,  by,  made  at  expense  of  client,  306,  317. 
See  Solicitor  Trustee. 

PROMOTERS  OF  COMPANIES 
are  constructive  trustees,  178. 

PROPERTY, 

assignment  of  future  acquired,  56,  101  n.  (I),  103. 

effect  of  bankruptcy  of  assignor  upon,  103. 
bankruptcy  of  trustee,  on,  still  remains  vested  in  him,  205. 
vesting  of,  in  new  trustees.    See  New  Trustee. 
what  may  be  made  the  subject  of  a  trust,  54 — 59. 

choses  in  action,  55. 

equitable  interests,  ib. 
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FROFBHTY— continued. 

what  may  be  made  the  subject  of  a  trust — continued. 
expectancies,  66. 

effect  of  bankruptcy"  upon,  57. 
policies  of  insurance,  55. 
reversionary  interests,  56. 
what  may  not  be  made  the  subject  of  a  trust,  55,  57. 
foreign  land  where  lex  loci  forbids  trusts,  59. 
where  tenure  forbids  trust,  59. 

where  statute  or  public  policy  forbids  alienation,  58. 
pension  for  public  service,  58. 
wrongfully  purchased  with  trust  fund  becomes  trust  property, 

471  et  seq. 
See  Following  Trust  Peopebty. 

PEOTEOTED  LIES  INTEREST,  68,  290  n.  (s),  362. 

PROTECTION 

of  trust  property,  duty  of  trustees  as  to,  327  et  seq. 
of  trustees,  481—508. 

acting  reasonably  and  honestly,  481. 
onus  of  proof  on  trustees,  ib. 
reasonableness  required  as  well  as  honesty,  ib. 
examples  of  reasonable  conduct,  483. 

of  unreasonable  conduct,  482. 
not  necessarily  excused  even  then,  unless  on  all  the 
facts  court  considers  they  ought  to  be,  482,  484. 
acts  of  co-trustees,  against,  498  et  seq. 
cases  in  which  trustee  liable,  ib. 

liability  may  be  negatived  by  express  declaration,  499. 
concurrence  of  beneficiaries,  492  et  seq. 

assent  or  release  only  available  if  beneficiary  sui  juris, 

492,  495 

even   then   he   must   have  had   full   knowledge   or 

must  have  retained  the  benefit  of  the  breach,  492, 

493 
distinction  between  and  right  to  indemnity,  493  et  seq. 
laches,  495. 
release,  494. 
contribution  between  trustees,  500  et  seq. 

generally  entitled  to,   although  some  are  more  blame- 
able  than  others,  500. 
if  one  guilty  of  fraud  he  may  have  to  bear  whole 

loss,  501,  504  et  seq. 
if  one  is  also  a  beneficiary  his  share  may  have  to 

bear  the  whole  loss,  500,  501. 
lien  for,  on  costs  awarded  to  one  trustee,  502. 
indemnity  by  co-trustee  or  beneficiary  who-  instigated  breach, 

501,  505  et  seq. 
or  benefited  by  it,  505. 
married   woman  only  within  rule  if  guilty  knowledge 
conclusively  proved,  507. 
especially  if  restrained  from  anticipation,  508. 
right  to  indemnify  does  not  extend  to  indemnify  trus- 
tee  beneficially,   but   only   against   claims  of   others, 

507. 
solicitor  trustee  who  advised  breach,  505. 
subsidiary    settlement,    interest    of    beneficiary    under 
cannot    be   impounded    by,   trustees   _of    the    original 
settlelnent,  508. 
to  be  liable  to  indemnify,  beneficiary  must  have  known 
that  the  breach  was  a  breach,  506  et  seq. 
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P'ROT^CTIO^— continued. 
of  trustees — continued. 

Limitations,  Statute  of,  484  et  seq. 
accounts,  489. 

agent,  embezzlement  by,  ib. 
capital  paid  to  life  tenant,  488. 
concealed  fraud,  484  n.  (j/,). 
constructive  trusts,  how  far  applicable  to,  490. 
failure  to  convert  property,  aooording  to  directions,  487. 
fraud  prevents  applica,tion  of  statute,  489. 
insufScient  mortgage  security,  488. 
maintenance  of  infant,  funds  expended  in,  ib. 
meaning  of  Act  of  1888... 487. 
mortgage,  where  insufficient,  and  improper,  488. 
remote  benefit  to  trustee  by  breach,  of  trust  does  not 

prevent  statute  being  pleaded,  490. 
resulting  trust,  how  far  applicable  to,  ib. 
trustee  cannot  plead  if  he  retains  the  trust  property,  489. 
when  statute  begins  to  run,  485  n.   (z). 

PEUDENOE,  EEaiJIEED  PEOM  TEUSTEE,  258  et  seq. 

acting  under  skilled  advice,  not  necessarily  sufScient,  258. 

but  may  be  evidence  of  diligence,  where  the  breach  of  trust 
alleged  is  neglect,  258  n.  (ai). 
amount  of,  258  et  seq. 

in  ordinary  matters,  259  et  seq. 

in  the  choice  of  investments  more  than  ordinary  prudence 
required,  279  et  seq. 
See  Investments. 
Lord  Lindley's  dicta  as  to,  279. 
compromise,  in  effecting,  201,  346  et  seq. 

conditions  imposed  by  settlor,  should  enforce  against  beneficiary, 

263  n.   (a). 
covenants,  should  enforce  even  against  settlor  himself,  263. 
custody  of  trust  securities,  duty  of,  in  relation  to,  267. 

of  trust  moneys,  must  not  confide  to  agent  or  even  co- 
trustee, 268. 
debts,  should  realise  with  all  convenient  speed,  259. 
bankruptcy  of  debtor  should  prove  in,  262. 
cases  in  which  he  may  give  time  to  debtor  considered,  ib. 
compounding  when  advisable,  261,  262. 

effect  of  sect.  21  of  Trustee  Act  as  to,  259,  262. 
not  bound  to  enforce  by  action  where  under  all  the  circum- 
stances it   would  be   inexpedient  in   the  interest   of  his 
beneficiaries,  259. 
security  for,  may  accept,  262. 

where  executor  of  the  debtor,  trustee  should  exercise  right 
of  retainer,  260. 
delay  in  sale,  267. 

depreciatory  conditions   of   sale,   should   not   unnecessarily   use, 

264,  342. 
but  validity  of  sale  not  affected  by  their  use,  342  n.  (cc). 
deterioration    of    securities,    under    what    circumstances    trustee 
should  realise  them,  261. 
■statutory  enactment  as  to,  ib. 
error  of  judgment,  not  liable  for  reasonable,  266. 
forgery,  how  far  liable  if  deceived  by,  288. 
ignorance  or  stupidity,  no  excuse,  298. 

but  may  give  right  to  employ  accountant,  324. 
imperfect  title,  accepting  on  purchase  or  investment  on  a  mortgage,  266. 
improvident  purchase  by,  ib. 

must  insist  on  a  good  marketable  title,  ib. 
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PEUDBNOE,  REQUIEED  FROM  TRUSTEE-coraiwrned. 
improvident  salaby,  265. 

should  procure  valuation,  ib. 
insure,  how  far  bound  to  effect  against  loss  or  damage  by  fire,  268. 
inventory  of  trust  chattels,  should  make  and  keep,  ib. 
invest,  must  not  unreasonably  delay  to,  ib. 
investments,  in  making.    See  Investments. 

whether  bound  to  inspect  periodically,  261. 
joining  in  a  joint  sale  of  trust  property  and  adjacent  property,  263. 
or  where   the   trust   property  is   an   undivided   share  or   a 
reversion,  ib. 
lease,  improvident,  265. 

giving  lessee  option  to  purchase,  ib. 
notices    of     assignments    of    choses    in    action,    ,  should     give, 

263  n.  (a)  and  (6). 
option  to  purchase  at  future  date,  should  not  give,  266. 
prove,  should  for  debt  due  to  trust  estate  where  debtor  bankrupt,  262. 

whether  debtor  be  a  third  party  or  trustee  himself,  ib. 
register,  must  see  that  trust  instruments  are  put  upon,  where 

registration  required,  263. 
rents,  should  not  allow  to  fall  into  arrear,  262. 
repairs,  how  far  bound  to  see  to,  269. 

See  Repairs. 
salaried  trustee  under  no  greater  liability  than  gratuitous  one, 

258. 
but  where  breach  of  trust  committed,  will  not  so  readily  be 
excused,  484. 
sale  of  trust  property,  264  et  seq. 

See  Sale,  Trustees  foe. 
securities  standing  at  low  market  price,  how  far  duty  of  trustees 

to  realise,  261. 
theft  of  trust  property,  how  far  liable  for,  267. 

PUBLIC  TRUSTEE,  THE, 

appeals  from  decisions  of,  423. 
appointment  not  compulsory,  412,  414. 
comment  on  Act  constituting,  413. 
court,  appointed  by  the,  418,  419. 
custodian  trustee,  as,  411,  420. 
appointment  of,  419. 

alternative  appointment  of  certain  companies  or  corpora- 
tions, 419,  420. 
cannot  appoint  new  trustees,  422. 
termination  of  appointment  by  the  court,  419. 
duties,  same  as  an  ordinary  trustee,  412,  420. 
except  where  merely  custodian  trustee,  420. 

respective  duties  of  custodian  trustee  and  management 
trustees,   420   et  seq. 
fees  payable  for  services  of,  414  et  seq. 

guarantee  of  the  State  against  breaches  of  trust,  413,  414. 
judicial  trustee,  as,  411. 
may  decline  to  act,  412. 

except  on  ground  that  estate  is  too  small,  ib. 
nature  and  functions  of,  411. 
ordinary  trustee  as,  411,  416. 

who  may  appoint  him,  416,  417.  ' 

may  be  appointed  sole  trustee,  417,  418. 

even  where  settlement  or  statute  forbids  sole  trustee,  ib. 
notices  of  intention  to  appoint  must  be  given,  ib. 
effect  of  not  giving  notices,  418. 
sole  trustee,  may  be  appointed,  417. 
special  rules  relating  to  the,  422  et  seq. 
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PUBLIC  TRUSTEE,  TSE— continued. 

trusts  which  he  cannot  accept,  412,  413. 

exclusively  charitable  or  religious,  412. 
for  securing  money,  ib. 

debenture  trust  deeds,  ih. 
for  benefit  of  creditors,  ih. 
involving  the  carrying  on  of  a  business,  ih. 

except  where  mere  custodian  trustee  and  fully  indem- 
nified, ib. 
or  the  circumstances  exceptional  and  Treasury  consents 
to  his  appointment  for  a  limited  period  with  a  view 
to  liquidation,  ib. 

PURCHASE, 

approval  of,  by  judge,  447. 

confidential  adviser  cannot,  unless  other  party  separately  advised, 

322. 
copyholds  of,  by  trustee,  he  should  get  legal  estate,  266  n.  (s). 
equity  of  redemption  of,  not  justifiable,  282  n.  (?/). 
improvident,  266. 

in  another's  name.     See  Resulting  Tbust. 

land,  of,  unauthorised,  trustee  should  re-sell  at  request  of  any 
beneficiary,  473. 
land  purchased   by  trustees   of  a  settlement  falling  under 
sect.  63  of  Settled  Land  Act^  341. 
parent  cannot,  property  of  infant  child  from  mortgagee  except 

in  trust  for  the  child,  316. 
solicitor  cannot,  from  client,  unless  latter  separately  advised,  322. 

nor  from  client's  trustee  in  bankruptcy,  ih. 
trustee  or  his  wife  or  child  cannot,  from  self  or  co-trustees,  315, 

318  et  seq. 
but  may  from  beneficiaries  if  absolutely  fair,  315,  322  et  seq. 
See  Sale,  Trustees  fob. 
trustees  directed  to,  should — 

abstain  until  they  have  money  in  hand  sufficient  to  complete, 

266. 
must  not  advance  their  own  money  to  malce  up  deficiency, 

436. 
borrow  from  others  for  that  purpose,  266. 
ascertain  value,  ih. 

employ  an  independent  valuer  of  their  own,  ib. 
get  a  marketable  title,  ib. 
get  legal  estate,  ih. 

not  purchase  advowson,  timber  estate,  or  mining  property, 

222,223. 
nor  equity  of  redemption,  266,  282  n.  (j/). 
una,uthorised,   the   property   purcliased   becomes   subject  to  the 
trust,  471  et  seq. 
and  should  be  re-sold  at  request  of  any  of  the  beneficiaries, 

473. 
See  Following  Trust  Property. 

PURCHASE  MONEY, 

how  far  purchaser  of  trust  property  may  pay  to  one  trustee  or  to 
solicitor  to  the  trustees.  See  Delegation  ;  Joint  Nature  of 
Trustees'  Duties  ;    and  Receipts  of  Trustees. 

PURCHASER  FOR  VALUE, 

claiming  through  a  breach  of  trust,  when  liable,  518  et  seq. 

See  Third  Parties. 
under   a   settlement   made   to   defeat   creditors,   is   protected   if 
without  notice,  104,  113  e*  seq. 
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PUECHASEE   FOE   VALUE-coTOimwe;?. 

under  a  settlement  made  to  defeat  creditors — continued, 

or  where  voluntary  settlement  void  under  Bankruptcy  Act, 

113  et  seq, 
under  a  settlement  made  to  defeat  purchasers,  is  protected  if 
without  notice  of  actual  fraud,  114. 


E. 

EATES 

borne  by  income,  250. 

EEAL  ESTATE 

directed  to  be  sold,  who  entitled  to  rents  pending  sale,  234,  239. 

EEAL  SECUEITY.    See  Ground  Eents. 

EEALISATION, 

of  investments,  any  profit  is  capital  and  not  income,  224. 
direction  for,  of  residuary  estate,  and  reinvestment  of  proceeds 
does  not  necessitate   sale  of  authorised  investments  forming 
part  of  the  residue,  271. 

EE-APPOINT, 

court  will  not,  trustees  who  have  been  properly  appointed  out 
of  court  merely  in  order  to  make  a  vesting  order.  402  n.  (m). 

SEASONABLE  AND  HONEST  TEUSTEE, 
protection  of,  481   et  seq. 
See  Protection. 

EEOEIPTS  OF  TEUSTEES, 

given  by  one  only  is  no  discharge,  302,  308. 
how  far  they  discharge  purchasers  and  others,  346. 
powers  of  giving,  caimot  in  general  be  delegated,  300. 
even  to  co-trustee,  302. 

secus,  in  the  case  of  purchase-money  or  money  payable 
under  a  policy  of  insurance,  the  delegate  being  a  solicitor 
or  banker,  300  et  seq. 

or  with  regard  to  stocks  and  shares,  the  delegate  being 
a  broker,  302. 
or  with  regard  to  income,  303. 
when  given  for  conformity  only,  do  not  make  them  liable  for 
defaults  of  co-trustee,  308. 

EBOEIVEE, 

when  one  will  be  appointed,  477  et  seq. 

EECONSTEUOTION   OE  COMPANY, 

profit  on,  is  capital  and  not  income,  224. 

trustees  cannot  as  a  rule  accept  shares  in  new  coropany,  276. 

EECOUPMENT,  516. 

See  OVEE-PAYMENT. 

EECTTFIOATION.    See  Mistake. 

of  trust  on  the  ground  of  mistaj!;6,  92,  95  et  seq. 
where  clerical  error  in  deed,  92  n.   (V). 
where  no  sufiicient  legal  estate  given  to  trustees,  196  n.  (?•). 

EEEUNDTNG 

overpaid  shares,  516. 
See  Ovek-payment. 

EEGISTEATION  OF  DEEDS, 

duty  of  trustee  to  see  to,  where  registration  necessary,  263. 
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EBIMBUESEMENT  OF  TEUSTEES,  429  et  seq. 

abortive  sale,  costs  of,  where  trustees  have  no  present  power  of 

sale,  434. 
administration  suit,  costs  ordered  in,  431. 

trustee  seldom  deprived  of  costs,  charges  or  expenses  in,  ib. 
beneficiary,  by,  personally  in  certain  oases,  430. 
breach  of   trust,   in  oases  of,   trustee   cannot  claim  reimburse- 
ment, 429,  432. 
until  he  has  made  the  breach  good,  ib. 
calls  on  shares,  430. 
capital,  generally  payable  out  of,  429. 

but  until  paid  trustees  have  lien  on  capital  and  income,  ib. 
caution,  costs  incurred  through  excess  of,  434. 
charitable  subscriptions,  ih. 

costs,  charges,  and  expenses  properly  incurred,  429,  430,  et  seq. 
incurred  before  accepting  the  trust,  433. 
of  unsuccessfully  defending  action,  ib. 
unreasonable,   disallowed,   434. 

what  are  properly  incurred  depends  upon  circumstances,  433 

et  seq. 
where  trustees  sever,  one  set  of  costs  only  generally  allowed 
between  them,  433. 
costs  paid  to  previous  trustees,  ib. 

damages  and  costs  reecovered  by  third  parties  from  trustee,  430. 
expenses,  general  right  to  reimbursement  of,  429  et  seq. 
former  trustees,  costs  of,  paid  by  new  trustees,  allowed,  433. 
interest  on,  not  allowed,  435. 

lien  for,  trustees  have  paramount,  on  income  and  capital,  429,  435. 
even  against  married  woman  restrained  from  anticipation,  435. 
aliter  where  they  have  mixed  the  trust  funds  with  their 
own  moneys,  436. 
or  are  indebted  to  the  estate,  438. 
whether  old  trustee  can  refuse  to  transfer  property  to  new 
trustee  until  lien  discharged,  436. 
litigation,  co^ts  of,  unsuccessful,  433. 
loan   by   trustees  to   enable  property  to  be  purcjiased  for   tha 

trust,  436. 
new    trustees,    costs    of   investigating    trust    accounts,    etc.,   on 
appointment,  433. 
costs  paid  by,  of  donee  of  power  of  appointing  new  trustees,  ib. 
out  of  pocket  expenses,  429  et  seq. 

but  without  interest  except  where  he  has  paid  an  interest 
bearing  debt,  435. 
persona]  indemnity  by  beneficiaries,  437. 
as  between  partners,  438. 

does  not  apply  to  special  but  only  to  simple  trusts,  ib. 
trustees  of  clubs  have  no  right  to,  438. 
premature  sale,  costs  of,  434. 

solicitor's  -charges,  incurred  by  trustees,  431   et  seq. 
but  beneficiaries  may  tax  the  bill,  431. 
unnecessary,  not  allowed,  434. 
time  at  which  right  arises,  430. 

not  quia  timet,  ib. 
trust  business,  liabilities  incurred  by  trustee  in  carrying  on,  431. 
creditors   of,   cannot   claim   directly  against  the  trust  pro- 
perty but  only  against  trustee  personally,  429,  439  etseq. 
but  if  trustee  has  claim  to  be  reimbursed,  the  creditors 
Majy  claim  to  be  placed  in  his  shoes  by  subroga- 
tion, 429,  439,  440. 
aliter  where  trustee  has  committed  breach  of  trust, 

439,  440. 
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EBIMBUE8EMENT  OF  TRUSTEES-coM^mMef?. 

trust  business,  liabilities  incurred  by  trustee  in  carrying  on — 
continued. 
creditors  of,  cannot  claim  directly  against  the  trust  property 
but  only  against  trustee  personally — continued. 
but  if  trustee  has  claim  to  be  reimbursed,  etc. — continued, 
alit&r  where  trustee  has  committed  breach  of  trust — 
continued. 
or  is  indebted  to  the  estate,  438,  439. 

but  this  does  not  apply  where  one  only  of 
several  trustees  is  so  indebted,  440. 
no  application  to  expenses  incurred  by  trustee  by  way 
of  salvage  and  not  authorised  by  the  settlement,  440. 
trustee    entitled    to    reimbursement    if    the    business    waa 
rightly  carried  on,  431. 
but  where  the  settlement  expressly  appropriates  a  fund 
for  carrying  on  the  business,  the  trustee's  reimburse- 
ment, and  creditors'  claims  (by  subrogation)  are  re- 
stricted to  that  fund,  ib. 
void  settlement,  under,  436. 

Bankruptcy  Act,  under,  435. 
statute  13  Eliz.  c.  5,  under,  436. 
void  will,  436. 

voluntary  subscriptions  to  charities,  434. 
where  trustee  has  mixed  trust  fund  with  his  own  money,  436. 

RELEASE, 

beneficiary,  by,  bars  claim,  unless  improperly  obtained,  492  et  seq. 
aliter  if  beneficiary  not  sioi  juris,  or  if  ignorant  of  effect,  496, 

497  et  seq. 
court,  by,  from  the  office  of  trustee,  only  obtainable  by  action, 

375,  455  et  seq. 
when  trustee  entitled  to  apply  to  court  for  a,  375,  458. 
trustee,  may,  debtors  in  proper  case,  261,  262,  346. 

part  of  mortgaged  property,  when,  332. 
what  amounts  to  a,  to  the  trustee,  494. 
not  necessary  to  be  under  seal,  ib. 
trustee  not  generally  entitled  to  a,  under  seal,  440,  441. 
but  may  be  under  exceptional  circumstances,  441. 
nevertheless  entitled  to  settlement  of  his  accounts,  ib. 

but  where  same  person  is  trustee  of  two  trusts  for  same 
beneficiaries,  he  cannot  refuse  to  hand  over  one  trust 
fund  until  the  accounts  of  the  other  are  examined,  ib. 

EELIGIOUS  INFLUENCE, 

effect  of,  on  validity  of  a  settlement,  97. 

REMAINDERMAN, 

is  not  proper  person  to  be  appointed  a  new  trustee,  393. 

REMAINDERS 

expectant  on  trusts,  based  on  value,  when  considered  voluntary, 

52  et  seq. 
REMOTENESS,  61  et  seq.     See  Perpetuities. 

REMOVAL  OF  TRUSTEE,  373  et  seq. 
how  effected,  ib. 

court,  by  the,  373,  389,  390. 
express  power,  under,  373,  375. 
statutory  power,  under,  373. 
illustrations  of  circumstances  wliich  justify,  389  et  seq. 

REMUNERATION  OP  TRUSTEE,  311  et.seq.  And  see  Peofits,  etc. 
as  a  general  rule  trustees  must  act  without,  ib. 

aliter  in  case  of  certain  constructive  trusts,  312,  314. 
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EEMUNEEATION  OF  IB.TJST'E'E-contimied. 

as  a  general  rule  trustees  must  act  without — continued, 
aliter  in  case  of  certain  constructive  trusts — continued. 

or  where  settlement  or  court  authorises  remuneration, 

312,  313,  314. 
trustee  has  stipulated  for  it,  312. 
where  sanctioned  by  a  will  it  is  regarded  as  a  legacy 
for  purposes  of  duty,   and  is  invalid  where  trustee 
witnessed  the  will,  or  testator  insolvent,  313  n.  (^). 
authorised,  does  not  add  to  his  liability,  258. 

but  may  prevent  the  court  excusing  honest  and  reasonable 

breach  of  trust,  258  n.  (e) . 
where  trustee  is  really  beneficial  owner  subject  to  a  charge,  318. 
business,  trustee  of  a,  not  entitled  to  salary,  however  onerous  the 
duties,  314. 
exception  in  constructive  trusts,  312,  314. 
rule  different  in  America,  314  n.   (/). 
commissions  paid  by  third  parties  not   allowed  to  be  kept  by 

trustee,  316. 
court  authorising  remuneration,  instance  of,  314. 
directorship  fees,  where  trustee  is  a  company  director  by  virtue 

of  shares  held  as  trustee,  317. 
judicial  trustee,  in  case  of,  407,  409. 

solicitor  trustee  must  not  generally  make  charges,  312  et  seq. 
aliter  if  authorised  by  settlement,  313. 

but  settlement  construed  very  strictly  as  to  this,  ib. 
beneficiaries  always  entitled  to  tax  solicitor's  bill,  and 
he  must  ipform.  them  of  their  right  to  do  so,  ib. 
exception  in  litigious  work  under  rule  in  Oradock  v.  Piper, 

314. 
no  exception  even  where  third  party  has  to  pay  the  trustee's 
costs,  313. 
but  rule  does  not  extend  to  indirect  profits,  317. 
power  to  make  "  professional  charges  "  does  not  extend  to 
loss  of  time,  etc.,  313. 
"  whether    busi  ness   usually   within   the   business    of    a 
solicitor  or  not  "   does  not  embrace  work   altogether 
out.siide  professional  avocations,   ib. 
rule  in  GradocJe  v.  Piper,  allowing  solicitor  trustee  to  make 
professional  charges  in  litigious  matters,  314. 
RENEWAL  OF  LEASES.     See  Lease. 
RENT  CHARGE,  redemption  of  by  life  tenant,  251. 

RENTS, 

pending  conversion,  239. 

trustees  should  not  allow,  to  fall  into  arrear,  262. 

may  employ  a  collector,  307. 

or  may  allow  one  of  their  number  to  collect,  ib. 

REPAIRS  OF  TRUST  PROPERTY, 
American  law  as  to,  252  n.   (to). 
cost  of,  may  be  equitably  apportioned  by  court  between  corpus 

and  income,  247,  253  et  seq. 
dilapidated  when  settlement  first  came  into  operation,  how  cost 

of  repairs  borne,  253. 
duty  of  trustee  as  to,  269. 
freehold  property,  of,  252,  254. 
infant's  property,  of,  255. 

leaseholds,  cost  of,  usually  falls  upon  ijicome,  unless  in  state  of 
disrepair  when  settlement  first  came  into  operation,  254. 
but  remainderman  has  no  claim  against  executors  of  tenant 
for  life  for  dilapidations,  263,  254, 
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EEPAIES  OF  TRUST  FROFSUTY-continued. 

legal  estate  in  fee  in-  trustees,  court  will  equitably  apportion  the 
cost  between  corpus  and  income,  247,  253  et  seq. 
may  also  authorise  mortgage  for  raising  the  cost,  253. 
no   jurisdiction  where  legal  remainders  given  beneficially, 

334.' 
legal  remainderman,  interest  of,  cannot  be  charged  for  contri- 
bution by  court,  234. 
tenant  for  life  not  liable  for,  252. 
redrainage  of  house,  254  n.  (a). 
Settled  Land  Acts,  provisions  of,  as  to,  254,  255. 

what  amounts  to  rebuilding  under  Act  of  1890... 255. 
summary  of  the  law  as  to,  253  et  seq. 
tenant  for  life,  legal,  not  liable  to  make,  252. 
trustees  may  make  necessary,  to  leaseholds,  without  any  order, 

253. 
and  repay  themselves  out  of  income  or  corpus  without  pre- 
judice to  the  ultimate  apportionment  of  burden  between 
tenant  for  life  and  remainderman,  ib. 

REPAYMENT,  516. 

See  Over-payment. 

REOUEST, 

breach  of  trust  committed  at  the,  of  beneficiary,  501,  507. 
See  Breach  op  Trust,  sub-head  "  protection  accorded  to  trus- 
tees." 

RESERVE  FUND, 

distribution  of  by  company,  when  capital  and  when  income,  223. 

RESIDUARY  ESTATE,  SETTLED, 

as  to  conversion  of,  see  Wasting  and  Rbveesionaey  Property. 
not  necessary  to  convert  securities  on  which  the  trustees  are 
authorised  to  invest,  271. 

RESULTING  TRUST,  149  et  seq. 

(1)  where  the  legal  ownership  is  disposed  of,   but  the  equitable 
is  not,  or  only  partially,  149 — 155. 
charge,  does  not  imply  a  resulting  trust  of  balance,  153. 
charitable  fund  collected  for  benefit  of  specified  individuals, 

when  surplus  results,  and  when  not,  152. 
donee  spoken  of  as  trustee,  but  no  trust  declared,  151. 

unless  it  appears  that  he  was  to   take  what  was  un- 
disposed of,  ib. 
evidence,  how  far  admissible  to  rebut,  149,  154. 
evidence  to  rebut  resulting  trust,  ib. 

express  trust  which  does  not  exhaust  the  entire  beneficial 
interest,   149  et  seq. 
balance  of  fund  raised  for  the  relief  of  particular  in- 
dividuals, 152. 
deeds  of  assignment  for  benefit  of  creditors,  152. 

aliter  where  it  can  be  collected  that  collectors  were 
to   taie   the  whole   fund   even   although   it   ex- 
ceeded 205.  in  the  £,  ib. 
failure  of  express  trust,  149,  150,  153. 

absence  of  writing  sufBcient  to  satisfy  statute  of  frauds, 

153.' 
express  trust  in  deed  of  even  date  which  is  never  exe- 
cuted, 164  n.   (6). 
incompa,tibility  of  trusts  declared,   with  the  nature  of 
the  property,  151. 
e.g.,  trusts  of  real   estate  only   applicable  to  per- 
sonalty, ib. 
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RESULTING  TB.TJST-contmued. 

(1)  where  tlie  legal  ownersliip  is  disposed  of,  but  the  equitable 

is  not,  or  only  partially — continued. 
lapse,  in  consequence  of,  153. 

marriage,  settlement  in  consideration  of,  which  never  takes 
place,  154. 
or  where  marriage  annulled,  ib. 
total  failure  of  consideration,  by  reason  of,  ib. 
trusts  for  creditors,  where  there  is  a  surplus,  152. 
unclaimed  dividends  under,  ib. 

unless  intention  appears  that  creditors  are  to  take  the 
property  absolutely,  ib. 
uncertainty  of  express  trust,  153. 

(2)  where  declared  trust  illegal,  155  et  seq. 

doctrine  of  in  pari  delicto,  where  the  illegal  purpose  has 
been  carried  out,  156  et  seq. 
fraud  on  game  laws,  156. 
settlement  on  illegal  marriage  may  be  valid,  ib. 

unless  the  trust  is  only  to  commence  on  marriage, 

157.. 
illegal  purpose  not  carried  out,  may  give  rise  to  a  result- 
ing trust,  156—158. 
difference  between  English  and  American  law  as  to  this, 

155  n.  (0- 
trujst  to  defeat  creditors,  157. 
escape  forfeiture,  158. 

serving  a^.  office,  ib. 
illegal  purpose  which,  if  carried  out,  would  defeat  a,  legal 
prohibition,  or  effect  a  fraud  .always  gives  rise  to  a 
resulting  trust,  155,  158. 
charitable  uses,  159. 
perpetuities  and  aooumulations,  158. 
(3J  purchases  in,    and   voluntary  transfers   into    another's   name, 

159  et  seq. 
general  prima  facie  presumption  of  resulting  trust  in  favour 
of  purchaser  or  grantor,  159,  160. 
aliter   where    real    estate    is    voluntarily    conveyed    by 
owner  to  use  of  another,   160. 
or  where  a  purchase  of  any  kind  of  property  or 
a  transfer  of  personal  estate  is  made  in  the 
name  of  a  wife  or  child,  160,  161  eit  seq. 
even  where  marriage  subsequently  annulled,  162. 
but  questionable  whether  exception  applies 
to  a  purchase  by  a  mother  in  favour 
of  son,  163  et  seq. 
or  by  a  wife  in  favour  of  husband,  265. 
or  where  the  purchase  money  is  money  lent  to  the 
person  in  whose  name  the  purchase  is  taken,  161. 
or  wherei  a  purchase  is  made  in  the  names  of  trustees 
of  an  existing  trust,   163. 
parol  evidence  of  intention,  how  far  admissible,  161  et  seq. 
person  in  loco  parentis,  to  a  child  in  whose  name  a  purchase 
is  made,  160,  165. 
even  where  child  illegitimate,   165. 
purchase  money  partly  advanced  by  person  in  whose  name 

the  property  is  taken  and  partly  by  another,  160. 
surrounding  circumstances  may  aid  or  rebut  the  general  pre- 
sumption, 162. 
e.g.,  contemporaneous  acts  of  the  person  who  paid  the 
purchase  money,  162,  163. 
or  the  fact  that  a  son  in  whose  name  a  purchase 
was  made  was  the  solicitor  of  his  father,  163. 

(  77  ) 


Index. 

RESULTING  1!B.I!ST-continued. 

(a)  purchases  in,   and  voluntary  transfers  into   another's  name — 
continued. 
surrounding  circumstances  may  aid  or  rebut  the  general  pre- 
sumption— continued. 
e.g.,  that  the  person  who  paid  the  purchase-money  or 
made  the   voluntary  trust  was  the  husband   or 
father  of,  or  stood  in  loco  parentis  to,  the  person 
into  whose  name  the  property  was  transferred, 

161  et  seq.,  166. 
or  that  property  was  taken  in  joint  names  as  trustees 
and  no  trust  effectively  declared,  163. 
wife's  money  invested  in  husband's  name,   resulting  trust 
implied,  165. 
whether  capital  or  savings  of  income,  ib. 

in  all  such  cases  the  question  is  whether  there  was 
a  previous  absolute  gift  cut  down  in  certain  events 
which  do  not  happen,  170. 
(4)  to  whom  property  results,  when  there  is  a  resulting  trust,  160 

et  seq. 
conversion,  trust  for,  in  instrument  which  either  wholly  or 
partially  fails,  166. 
power  to  convert,  does  not  operate  to  effect  conversion, 

unless  actually  exercised,  174. 
property  results  to  person  who  would  have  taken  if  no 
conversion  had  been  directed,   166,  168. 
as  to  deeds,  166,  167. 

wills,  166,  167  et  seq. 
where  person  to  whom  property  results  dies  before  get- 
ting it  in,  as  between  his  real  and  personal  represen- 
tatives it   is   treated   as   converted   unless   trust  for 
conversion  wholly  fails,  166,   171   et  seq. 
deed,  where  resulting  trust  arises  of  property  comprised  in, 
it  results  to  settlor,  166,  167. 
marriage  settlement  where  no  issue  born,  167. 
where  settlor  dies  before  getting  the  property  back,  167. 
will,  where  resulting  trust  arises  of  property  comprised  in, 
it  results  to  the  person  who  would  have  taken  it  if 
the  will  had  not  been  made,  notwithstanding  a  trust 
for  conversion,  166,  167  et  seq. 
aliter  where  absolute  gift  to  A.,  with  subsequent  direc- 
tion to  settle  on  A.  and  her  issue  which  fails  for 
want  of  issue,  168. 
or  where  gift  to  a  class  or  such  of  them  as  survive 
A.  and  none  of  them  do  so,  170. 
even  where   will   declares   that   the   property  is  to  be 

considered  as  converted  for  all  purposes,   167,   168. 
notwithstanding  that  the  subsisting  trusts  of  the  will 

require  that  the  conversion   shall   be  made,   167. 
person  in  whose  favour  it  results  takes  it  as  converted 
unless  the  trust  for  conversion  wholly  fails,  166,  171 

eit  seq. 

REITEEMENT  OF  TEUSTEE,  373  et  seq. 

collusive,  to  enable  new  trustees  to  commit  breach  of  trust,  269. 
consent  of  all  beneficiaries,  by,  373,  375. 
court,  by  order  of  the,  ih. 

appointment  of   a  successor,   not   absolutely   essential,   374. 
costs  of,  374,  375. 
does  not  qualify  him  to  purchase  trust  property  from  the  other 
trustees,  316. 
unless  a  long  period  has  elapsed,  319  n.  (o). 
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UETIEEMENT  OF  TRUSTEE-cow^mwei. 
express  power,  under,  373,  374. 

costs,  of,  general,  payable  out  of  trust  estate,   374. 
in  general,  necessitates  appointment  of  new  trustee,   ib. 
exception  where  two  will  remain,  ib. 
statutory  power  contained  in  Trustee  Act,   1893,  under,   ib. 
costs  of,  payable  out  of  trust  estate,  ib. 
does  not   necessitate   appointment  ,of   successor   where   two 
trustees  left,   unless   settlement  expressly   prescribes  the 
contrary,  373,  374. 

REVERSION, 

trustee  of  residuary  personal  estate  should  generally  sell,  228 

et  seq. 
if  sale  postponed,  tenant  for  life  entitled  to  part  of  proceeds 
as  compensation  for  past  income,  234,  242. 

REVOCATION 

of  a  trust,  whether  based  on  value  or  voluntary,  not  permitted 
if  it  be  complete  and  executed,  38  et  seq. 

See    VOLUNTAEY   TEUST. 

aliter,  if  the  very  object  with  which  trust  was  created  has 
failed,  92,  153,  154. 
if   there   was   fraud   or    undue   influence   attendant   on 
creation  of  trust,  92,  97  et  seq. 
trust  created  in  ignorance  or  mistake,  as  to  its  legal 
effect,  92  et  seq. 
or  if  the  trust  voluntary  and  executory.    See  Voluntary 
Trusts  ;    Volunteee. 
improvident  provisions,  how  far  evidence  of  mistake,  95. 
not  revocable  even  in  above  cases,  if  acquiesced  in,  93,  99 

et  seq. 

or  if  parties  cannot  be  placed  in  statu  quo,  100. 

onus  of  proving  bona  fides  on  cestuis  que  trusts  where  they 

occupy  a  fiduciary  position  towards  settlor,  98  et  seq. 

aliter,  where  there  is  no  fiduciary  relation,  93. 

power  of,  not  essential  to  validity  of  a  voluntary  settlement,  93 

et  seq.' 
unless  the  beneficiary  occupies  a  fiduciary  position  towards  the 
settlor,  99. 

S. 
SALARY, 

when  capable  of  being  alienated,  57  et  seq. 

trustee  not  generally  entitled  to  a,  311  et  seq. 
unless  a  judicial  trustee,  408. 

SALE  OF  TRUST  PROPERTY, 
approval  of,  by  judge,  447. 
directed,  but  no  trustee  appointed  to  sell,  17. 
joint,  by  trustees  and  others,  263,  264,  304,  343. 
power  of,  none  unless  given  expressly,  impliedly,  or  by  statute, 

335. 
implied  powers,  336. 
statutory  powers,  338  et  seq. 

Conveyancing  Act,  1911. ..341. 

foreclosed  mortgaged  estates,  ib. 

Lands  Clauses  Acts,  338. 

Lord  St.  Leonards'  Act,  339. 

renewing  leases,  for  raising  funds  for,  340. 

Settled  Land  Acts,  on  behalf  of  infant,  ib. 

Succession  Duty  and  Finance  Acts,  ib. 
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sale,  powee  of, 

oonduot  of,  by  trustees,  see  infra,  Sale,  Trustees  foe,  sub-head 

"Conduct." 
considerations  as  to  proper  exercise  of,  222. 
extinguishment  of,  when  all  beneficial  interests  absolute,  358. 
implied  in  executory  trusts,  124. 
may  be  void  ujider  rule  against  perpetuities,  without  depriving 

beneficiaries  if  their  interests  are  vested,  74. 
when  void  under  rule  against  perpetuities,  74. 

SALE,  TRUSTEES  FOE,  315  et  seq. 

cannot  sell  to  one  of  themselves,  except  with  sanction  of  cou;rt, 

315,  ZlBejtaeq. 
absolute  nature  of  prohibition,  318  et  seq. 
agents,  prohibition  applies  to,  320. 
applies  to  trustee  de  son  tort,  319. 
bare  trustee,  rule  inapplicable  to,  321. 

aliter  where  he  has  been  an  active  one,  319,  321. 
beneficiaries,  trustee  may  purchase  from,  315,  321. 

but  court  regards  such  transaction  with  jealousy,  321. 
conditions  requircdfor  validity  of  such  a  purchase,  315,  321. 
court  may  allow  a  trustee  to  purchase  in  a  proper  case,  320. 

procedure  for  obtaining  such  leave,  ib. 
disclaimer  of  trust  removes  the  disability,  321. 
intermediary,  sale  through,  futile,  319. 
joint  stock  company,  sale  to,  by  trustee  who  ia  a  share- 
holder may  be  upheld,  320. 
aliter  if  "  one  man  company,"  ib. 
onus  of  Votna  fides  on  company,  ib. 
leave  of  court,  rule  may  be  waived  by,  315,  320. 
purchaser  from  trustee  who  has  purchased,  gets  bad  title,  319. 
repurchase  by  trustee  at  future  date  not  necessarily  bad, 

ib.  320. 
even  where  he  sold  with  hope  of  repurch^ing,  319. 
retirement,  trustee  cannot  by,  qualify  himself  to  purchase 
from  trustees,  ib. 
but  after  many  years  retirement  he  may  perhaps  pur- 
chaise,  ib.  n.  (o). 
subsidiary  settlement,  whether  trustee  of,  can  purchase  for 
his  own  benefit  from  trustees  of  origin3,l  settlement,  321. 
triistee  of  trustee's  nDarriage  settlement  may  purchase  from 

trustee,  322. 
trustee  purchasing  will  have  to  repay  rents,  319,  320. 
wife  or  child  of  trustee  under  same  disability,  98,  176. 
conduct  of  sales  by,  341  et  geq. 

auction  or  private  contract  permissible,  342. 
buy  in,  may,  ib. 

secus  under  old  law,  344. 
delegation  of  duty,  how  far  permissible,  296. 
depreciatory  conditions,  should  not  use,  264,  342. 
general  duties  of  trustees  in  relation  to,  341  et  seq. 
leaseholds  of,  may  be  carried  out  by  sub-leases  in  certain 

cases,  345. 
may  join  with  others  in  a  joint  sale  in  certain  cases,  263  et 

seq.,  304. 
may  not  give  option  of  future  purchase,  265. 
old  law  as  to,  343. 

statutory  conditions,  may  adopt,  264. 
surface  and  minerals,  can  only  sell  separately  by  leave  of 

court  unless  express  power,  344. 
valuation,  should  procure,  265. 

(  80  ) 


Index. 

SALE,   TRUSTEES   ^GR-co-nimued. 
improvident,  265. 

depreciatory  conditions  should  be  avoided,  264,  Zi'l. 
leaseholds  can  be  sold  by  way  of  underlease  in  certain  cases,  345. 
mortgage,  cannot  in  general,  unless  the  power  of  sale  is  merely 
ancillary  to  the  raising  of  charges,  335  et  aeq. 

See  MOKTGAGE. 
receipt  of,  for  purchase  money,  346  ei  seq. 
rescind  contract,  may,  342. 
restrained  by  injunction,  476. 

SALVAGE, 

court  may  modify  trust  on  the  ground  of,  218  et  seq. 
recoupment  of  money  spent  by  way  of,  by  part  owner,  182  et  seq. 

or  trustee,  331. 

SCEIP, 

beneficiaries  may  demand  production  of,  324. 

SECEET  TESTAMENTARY  TRUST,  82  et  seq. 

SECURITIES.     See  Investment  ;    Appropriation  ;    Calling  In  ; 
Galls. 
custody  of,  267,  268,  309. 

proper  course  where  payable  to  bearer,  268,  309. 
depreciated,  not  necessarily  the  duty  of  trustees  to  realise,  261, 

266. 
SEPARATE  ACCOUNT, 

effect  of  fund  carried  to,  in  administration  action,  525. 

SEPARATE  TRUSTEES.     See  Seveeance. 

appointed  to  administer  fund  which  is  appointed  under  power 
in  original  settlement,  425 — 428. 

SEPARATE     USE.     See  Estate  of  Tbustbe  ;   Executoey  Trust  ; 
Married  Woman. 

SEPARATION, 

trust  in  relation  to,  between  husband  and  wife,  when  legal,  70. 
income  to  wife  so  long  as  she  shall  cohabit,  with  gift  over  to 
husband  on  cesser  of  cohabitation,  71. 
to  deserted  wife  so  long  as  separation  continues,  ib. 

SET-OFF 

of  costs  due  to  trustee,  against  breach  of  trust,  438. 
of  debt  due  from  beneficiary  to  estate,  514. 

even  where  statute-barred,  ib. 
of  gain  on  one  distinct  breach  of  tru,st  against  loss  on  another, 
not  allowable,  470. 
aliter   where   there  is   an   ultimate  gain   as   the   result   pf 
breach,  471. 

SETTLE,  DIRECTION  TO,  123  et  seq.    See  Executory  Trust. 

SETTLED  LAND  ACTS, 

duty  of  trustees  under,  as  to  investment  on  a  mortgage  by  direc- 
tion of  life  tenant,  275  n.  (c),  284  n.  (z). 
investment  of  capital  money  under,  275. 

sect.  1  of  Trustee  Act  applicable  to,  275  n.  (c) 
repairs  and  improvements  authorised  by,  255. 

SETTLEMENT, 

enquiry  as  to,  by  persons  dealing  with  married  women,  523  n.  (w). 
future  acquired  property,  of.    See  Future  Property. 
married  woman's  equity  to  a,  333,  444. 
subsidiary,  original  trustees  paying  without  no.tioe  of,  289. 
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BETTLEMENT-comimMe(Z. 

trustees  should  strictly  obey  provisions  of,  214—217. 
acceleration  of  trust  for  sale  a  breach,  of  trust,  216. 

such  a  sale  cannot  be  forced  on  a  purchaser  by  substi- 
tuting the  tenant  for  life  as  vendor  under  the  Settled 
Land  Acts,  217. 
beneficiaries  collectively  may  authorise  departure  from  terms 

of  settlement,  214,  215. 
consents  where  required  must  be  obtained,  216. 
court  may  sanction  deviation  from,  214,  218  et  seq. 
disregarding  directions  as  to  investments,  216. 
exceptions  to  the  rule,  215. 

neglect  to  sell  or  to  effect  a  purchase,  where  directed,  215, 
non-observance    of    conditions    imposed    by    settlement    or 
exercise  of  discretionary  powers,  216. 
SETTLOR, 

deiinition  of  a,  87. 
who  may  be  a,  87  et  seq. 
convict,  91. 
corporation,  90. 
foreigner,  75. 

where  an  infant,  ib. 
infant,  87   et  seq. 

by  leave  of  court,  88. 
female,  settlement  by  husband  of,  88,  89. 
lunatic,  90. 
married  woman,  89. 
SEVERANCE 

of  trustees  in  litigious  matters,  exposes  them  to  risk  of  being 
deprived  of  costs,  433. 
when  severance  allowable,  433. 
of  trusts  on  appointment  of  new  trustees,  380,  384. 

no  longer  confined  to  cases  where  new  trustees  of  entirety 

are  being  appointed,  so  long  as  new  trustees  of  any 

part  are  being  appointed,  385. 

but  cannot  be  done  by  four  trustees  splitting  themselves 

into  two  for  trust  A  and  the  other  two  for  trust  B,  ib. 

SHAREHOLDERS  OF  COMPANY 

who  have  received  capital  tiltra  vires  are  trustees  for  the  com- 
pany, 185. 

SHARES, 

calls  on,  payable  out  of  capital,  249. 

trustee  entitled  to  be  indemnified  against,  430,  437. 
dividends  on,  paid  ultra  vires,  185. 
new,    allotted   gratis   to   old    shareholders,    are   corpus    and   not 

income,  223,  224  n.  (g). 
trustees  cannot  accept,  in  payment  of  purchase-money,  218. 
nor  can  court   authorise  them  to   do   so   except  in   case  of 
emergency,  218 — 221. 
voluntary  trusts  of,  complete  transfer  in  books  of  company  neces- 
sary, 45. 
aliter  where  settlor  has  merely  equitable  interest,  42  n.  (m). 

SHELLEY'S  CASE, 

rule  in,  applies  to  executed  trusts,  120  et  seq. 
does  not  apply  to  executory  trusts,  ,121. 

SHIPS 

forming  part  of  settled  residuary  estate, ought  to  be  sold,  240. 
pending  sale,  tenant  for  life  only  entitled  to  3  per  cent,  interest 

on  their  value,  ib. 
vesting  order  of  shares  in,  402.  .^ 
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shooting, 

trustee  for  infant  ought  not  personally  to  avail  himself  of  the,  317. 

SIMPLE  OONTEACT  DEBT, 

liability  of  trustee  for  breach  of  trust  is  a,  487. 

SIMPLE  TEUST, 

beneficiary  can  put  an  end  to,  355  et  seq. 
definition  of  a,  10. 

SKILLED  PEESONS, 

trustee  may  employ,  where  reasonable,  293,  296  et  seq. 
examples  of  persons  who  may  be  so  employed,  297. 
how  far  trustee  may  safely  act  upon  advice  of,  297  et  seq. 

SOLICITOE, 

advice  of,  in  matters  of  law,  how  far  trustee  may,  safely  act  upon, 

297  et  seq. 

advising  young  person  as  to  an  improper  voluntary  settlement, 

should  retire  from  the  case  if  advice  not  accepted,  99. 

premature  application  to   court  against   a  trustee,   may   be 

ordered  to  pay  costs  personally,  325. 

appointment  of,  as  trustee,  where  he  is  solicitor  to  the  trust,  393. 

assisting  knowingly  in  getting  fund  in  court  paid  to,  wrong  person, 

.is  liable  to  refund  it,  512. 
costs,  receiving,  from  trustee  who  has  committed  a  breach  of 

trust,  not  generally  bound  to  repay  them,  521. 

delegation  of  duty  of  receiving  trust  money  to,  when  allowable,  300. 

direction  to  pay  his  costa  does  not  create  a  trust  in  his  favour,  37. 

although  it  is  considered  equivalent  to  a  legacy  for  purposes 

of   duty   and  in  relation  to   his   attestation   of  .the  will, 

313  n.  (y). 
employ,  direction  to,  in  settlement,  gives  solicitor  no  right  to  be 

employed,  37. 
employing  trust  funds  in  his  business,  liability  of,  465. 
enlployment  of,  by  trustee,  generally  allowable,  294,  297  et  seq. 
but  trustee  must  always  judge  for  himself,  and  not  blindly 
act  on  solicitor's  advice  or  recommendation,  294,  295. 
gift  to,  by  client,  liable  to  be  set  aside,  98. 

same  principle  applies  to  gifts  to  solicitor's  wife  or  child,  98. 
meddling  with  trust  property   becomes   a  trustee  de  son  tort, 

511. 
negligence  or  unstilfulness  of,  whether  trustee  liable  for,   297 

et  seq. 
old  trustees,  of,  cannot  be  sued  for  negligence  causing  loss  to 

estate,  by  new  trustees,  213. 
preparing  deeds  for  carrying  out  technical  breach  of  trust,  not 

liable,  511. 
profit  costs.    See  Solicitoe  Trustee. 
purchase  by,  from  client,  impeachable,  179,  322. 
client  must  always  be  separately  advised,  322. 
rule  equally  applicable  where  solicitor  purchases  from  client's 
trustee  in  bankruptcy,  ib. 
purchase  in  name  of,  by  his  father,  an  exception  to  the  usual 

presumption  of  advancement,  163. 
retaining  trust  money,  cannot  plead  Statute  of  Limitations,  513. 
settlement  upon,  or  upon  his  wife  or  child  by  client,  liable  to  be 

impeached,  98. 
trust  money,  in  what  cases  he  may  be  permitted  to  receive,  300 

et  seq. 
receiving,  is  bound  to  see  that  it  is  duly  applied,  512. 

misapplying,  by  direction  of  trustee,  will  be  personally 
liable,  ib. 
imdue  influence  by,  98. 
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solioitoe  teustee, 

cannot  as  a  rule  make  professional  charges,  312. 
aliter  if  authorised  by  settlement,  313. 

but  settlement  construed  very  strictly,  ib. 
beneficiaries  may  tax  his  bill,  ib. 

duty  of   solicitor'  trustee  to  inform  beneficiaries  of   their 
right  to  tax,  314. 
even  where  his  charges  are  paid  by  third  parties,  it  is  ques- 
tionable whether  he  can  keep  them,  314,  317. 
exception  in  court  oases,  where  solicitor  acts  for  self  and 

co-tr\istee,  314. 
power  to  make  "  professional  charges  "  does  not  extend  to 
mere  loss  of  time,  313. 
even  where  the  settlement  authorises  charges  for  work 
"  whether  within  the  business  of  a  solicitor  or  not," 

ib. 
includes  charges  for  furnishing  a  beneficiary  with  in- 
formation    which    necessitates    the    assistance    of    a 
lawyer,  326. 
solicitor  under  such  power  in  a  will  is  regarded  as  a  legatee 
for  purposes  of  duty,  etc.,  37  n.  (e),  313  n.  (2/)- 
may  have  to  indemnify  co-trustees  for  breach  of  trust,  501,  505 
et  seq. 

SPECIAL  EXECUTORS 

cannot  now  be  a_ppointed  of  trust  estates,  366  n.  (^K). 

SPECIAL    POWER.     See  Power  of  Appointment. 

SPECIAL  TRUST, 
definition  of,  10. 

SPECIEIC  PROPERTY, 

tenant  for  life  entitled  to  the  whole  of  the  income,  233 — 246. 

See  Tenant  for  Life  and  Remainderman. 
trusts  of,  not  liable  to  rule  in  Howe  v.  Lord  Dartmouth,  228 — 233. 

See  Wasting  and  Revebsionahy  Property. 

SPECULATIVE  PROPERTY, 

trustees  ought  not  to  invest  on  mortgage  of,  285. 

SPORT, 

trustee  must  not,  over  trust  estate,  317. 

STATUS, 

change  of,  precludes  cancellation  of  settlement,  100. 
Sea  Foreign  Law. 

STATUTE  OP  FRAUDS.     See  Writing. 

STATUTE  OP  LIMITATIONS, 

application  of,  to  actions  for  breach  of  trust.     See  Breach  of 

Trust  sub-head  "Statutes  of  Limitation." 
as  regards  the  legal  estate  of  the  trustee,  202 — 205. 
See  Estate  of  Trustee  (5). 

STOCK  CERTIFICATES 

to  bearer,  trustees  should  not  obtain,  270. 

should  not  be  entrusted  to  trustee's  solicitor  or  co-trustee, 
but  should  be  deposited  with  banker,  268,  304,  309. 

STOCK  MORTGAGE, 

trustees  should  rarely  invest  on  a,  281. 

STOCKS, 

includes  shares,  401  n.  (r). 


(  84  ) 


Index, 
stocks  which  are  trustee  investments,  271-275., 

above  par,  280. 

redeemable  under  the  price  paid,  273,  274. 

vesting  orders  of,  402  et  seq.,  402  n.  (x). 

STOLEN  TRUST  PROPERTY, 

trustee  not  bound  to  replace,  267. 

secus,  if  property  obtained  from  him  by  fraud  or  forgery, 

267,  287,  288. 
SUB-LEASE, 

trustees  for  sale  can  grant,  where  leasehold  sold  in  lots,  342,  345. 

SUB-MORTGAGE, 

a  good  investment  for  trustees,  282. 

SUBROGATION 

of  beneficiaries  to  trustee  who  is  entitled  to  be  indemnified  by 

another  beneficiary,  510  n.   (h). 
of  creditors  of  trust  business  to  the  trustee,  439. 

not  where  trustee  himself  indebted  to  the  estate,  439,  440. 
nor  where  he  had  no  authority  to  carry  on  business  and  only 

did  so  by  way  of  salvage,  ib. 
nor  to  a  greater  extent  than  the  sum  allocated  by  the  settle- 
ment for  the  carrying  on  of  the  business,  440. 

SUBSCRIPTIONS 

to  charities,  when  trustees  may  make,  434. 
court  will  sometimes  sanction,  220,  434. 

SUBSIDIARY  SETTLEMENT, 

interests  of  beneficiaries  under,  cannot  be  impounded  by  trustees 

of  original  settlement,  508. 
purchase  by  trustee  of,  for  himself,  321. 
trustees  ofj  may  join  with  beneficiaries  under  original  trust  in 

putting  an  end  to  it,  360  n.  (u). 

SUMMONS.    See  Administeation. 

trustee   or   beneficiary   entitled   to    issue,    for   the   direction   of 
Chancery  judge  on  points  of  difiiculty,  447. 
costs  of,  448,  453. 
See  Oeiginating  Summons. 

SURFACE  AND  MINERALS, 

can  only  be  sold  separately  by  leave  of  court,  344. 

SURPLUS, 

after  satisfying  express  trusts,  results,  149  et  seq. 
See  Resulting  Trust  (1). 

SURROUNDING  CIRCUMSTANCES 

may  rebut  presumption  of  resulting  trust,  162  et  seq. 
See  Resulting  Trust  (3). 

SURVIVING  TRUSTEE 

can  execute  original  powers,  366. 
See  Death  of  Trustee  (3). 

SURVEYOR, 

how  far  report  of,  safeguards  trustee  in  investing  on  mortgage, 
285  et  seq. 

SUSPENSION 

of  trustee's  powers  by  action,  353  et  seq. 

T. 
TAXES 

borne  by  income,  250. 
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TENANT  FOE  LIFE.    See  Tenant  fob  Life  and  Eemaindekman. 
constructive  trustee  for  all  parties  in  remainder,  177  et  seq. 

must   not   avail  himself  of  his  position  to   profit  at  their 
expense,  ib. 
equitable,  how  far  entitled  to  possession  of  settled  land,  363. 
improper  person  to  be  appointed  a  trustee,  393. 
legal,  cannot  be  made  to  repair,  252. 

paying  off  incumbrances,  is  entitled  to  be  recouped  by  a  gliarge 
'      on  the  inheritance,  182. 
aliter  as  to  expenditure  on  improvements,  ib. 
possession  of  real  estate,  when  entitled  to,  363. 
trustees  must  not  unduly  favour,  at  expense  of  remainderman, 

222    et.  seq.,   280,   281. 

TENANT  FOE  LIFE  AND  EEMAINDEEMAN, 

accretion  to  trust  property  is  capital  and  not  income,  222,  223. 
aliter  where  it  is  accumulated  income  which  has  not  been 
capitalised,  223. 
accumulations,  income  after  statutory  period  falls  into  residue 

as  capital,  225. 
appreciation  of  securities  is  capital  and  not  income,  224. 
bonus,  new  capital  allotted  by  way  of,  must  be  treated  as  corpus 
and  not  income,  223. 
aliter  where  bonuses  are  really  another  name  for  increased 
dividend,  ib. 
calls  on  shares,  must  be  paid  out  of  capital,  249. 
capital,  appreciation  of,  remains  capital,  222,  224. 
compensation  for  injury  to  inheritance  cannot  be  kept  by  life 

tenant,  177. 
compulsory  purchase  of  trust  leaseholds,  apportionment  of  pur- 
chase money  between  capital  and  income,  230. 
depreciated  security,  relative  rights  on  realisation  of,  244. 
dividends  are  capital  where  declared  but  not  paid  at  the  date  of 
investment,  224. 

but  where  purchased  between  two  dividend  days,  no  ap- 
portionment between  tenant  for  life  and  remainder- 
man, 225. 
are  income  where  a  company  has  power  to  divide  profits  as 
dividend   or   as   an   accretion   to   capital,   and   divides 
them  as  dividend,  223. 
aliter  where   the   company   appropriates   the   profits   to 
capital,  ib. 
foreclosure  of  mortgage,  and  subsequent  sale  at  a  profit,  224. 
impartial,  duty  of  trustee  to  be  between,  222  et  seq.,  280,  281. 
advowson,  trustees  should  not  purchase,  222. 
influence,  trustee  should  not  use  his,  to  favour  one  of  his 

beneficiaries,  223. 
investments,  trustees  should  not  select  risky,  yielding  a  high 
rate  of  interest,  223,  280,  281. 
semble    even    where    selected    security    authorised    bv 
statute,  280,  281. 
mining  property,  trustees  for  purchase  should  not  buy,  222, 
sales  and  purchases  must  not  be  made  to  promote  exclusive 

interest  of  tenant  for  life,  ib. 
timber,  trustees  for  payment  of  debts  should  not  sell  where 
tenant  for  life  entitled  to  cut,  223. 
trustees  should  not  purchase  estate  with  overwhelming 

proportion  of  trees  on  it,  222  et  seq. 
wasting    and    reversionary    property    forming    part    of 
settled    residuary    estate    should    be    converted,    288 

et  seq. 
See  Wasting  and  Eeveesionaey  Peopeety. 
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TENANT  FOE  LIFE  AND  REMAINDBRMAN-co?i#mHe(?.  ^ 

improvements  by  tenant  for  life,  when  charged  on  inheritance, 

182.     And  see  Eepaies. 
income  of  property  which  ought  to  be  converted,  how  treated 
as  between,  233  et  seq. 
brickfield,  235,  236. 

business  to  be  sold  as  soon  as  practicable,  237. 
colliery,  239,  241. 

damages  recovered  by  trustees  from  lessee  are  capital,  239. 
direction  that  income  is  to  be  enjoyed  in  specie,  233,  235  et  seq. 

implication  to  like  effect,  236. 
discretion  given  to  trustees,  ib. 
implication   that   actual   income  is   to   be   enjoyed   by   life 

tenant,  237  et  seq. 
insufBcient  mortgage  security,  where  trustees  are  in  posses- 
sion, 234,  241. 
on  realisation  of,  where  interest  in  arrear,  ih. 
mortgagees  in  possession  of  colliery,  where  trustees  are,  241. 
non-wasting  property,  of,  court  accepts  very  slight  evidence 
of  intention  that  the  whole  income  is  to  be  enjoyed  hj 
life  tenant,  233  n.  (0,  238. 
policy  of  insurance,  settled,  tenant  for  life  entitled  to  part 

of  policy  moneys  by  way  of  past  interest,  234,  242. 
power  to  continue  or  to  retain  existing  investments,  238. 
power  to  postpone  realisation,  effect  of,  237  et  seq. 
purchase  of  land  directed,  intermediate  income  of  the  money, 

237. 
realisation  of  insufficient  security,  part  of  proceeds  may  be 

treated  as  income,  244. 
rents  of  real  estate  directed  to  be  sold,  234,  239  et  seq. 
reversionary  property,  234,  242. 

when  sold,  tenant  for  life  entitled  to  portion  of  proceeds 
by  way  of  past  income,  ib. 
unless  contrary  intention,  243. 

common  form,  criticism  of,  ib. 
rule  in  Lord  Chesterfield's  Trusts,  242. 
ships  pending  sale,  240. 
unauthorised  securities,  234,  240,  245. 

made  by  trustee  in  breach  of  trust,  245. 
tenant  for  life  takes  whole  income  unless  there  is  loss  of 
capital,  246. 
even  although  he  is  one  of  the  trustees,  ib. 
wasting  property,  tenant  for  life  entitled  to  whole  income 
pending  sale,  if  settlement  so  directs  or  implies,  234, 

236  et  seq. 
otherwise  where  the  property  cannot  be  sold,  in  which 
case  only   entitled   to   such   income   as   the   proceeds 
would  produce,  ib. 
power  to    postpone   until   suitable    opportunity   occurs, 
entitles  tenant  for  life  to  three  per  cent,  on  the 
proceeds,  234,  241  et  seq. 
query,  whether  entitled  to  even  that,  unless  actual 
income  sufficient  to  produce  it,  242. 
incumbrances  paid  off  by  life  tenant,  entitles  him  to  a  charge  in 

equity  on  the  inheritance,  182,  251. 
insufficient  security,  where  interest  in  arrear,  is,  when  realised, 
divisible  between,  234,  244. 
pending  realisation  how  dealt  with,  241,  244. 
rule  for  ascertaining  respective  proportions  of  tenant  for  life 
and  remaindermen,  244,  245. 
interest,  what  rate  allowed  to  tenant  for  life  of  wasting  residuary 
estate,  242. 
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TENANT  POR  LIFE  AND  REMAINDERMAN— co»*J«Me(Z. 
leases  renewed  to  tenant  for  life,  1Y6. 
losses  on  trust  business,  251. 
mineral  royalties,  239. 

money  received  for  injury  to  inheritance,  177. 
outgoings,  incidence  of,  as  between,  246 — 257. 

administration,  general  costs  incident  to,  256. 

annuity,  debt  payable  in  form  of,  247,  248. 

buildings,  new,  necessary  for  rendering  property  lettable,  255. 

calls  on  shares,  249. 

compensation  for  improvements  payable  to  occupying  tenant, 

when  borne  by  tenant  for  life,  ib. 
corpus  bears  capital  charges,  and  income  bears  interest  on 
them,  247  et  seq. 
even  sometimes  where  incumbrance  directed  to  be  dis- 
charged by  accumulation  of  income,  248,  249. 
or  where  charged  as  an  annuity,  247. 

how  respective  liabilities  of  corpus  and  income 
'  computed  in  such  a  case,  248. 

corpus  bears  costs  incident  to  administration  and  protection 
of  trust  property,  including  costs  of  legal  proceedings,  246 

et  seq. 
costs  and  expenses  of  administering  trust,  256. 
actions  relating  to  the  property,  257. 
appointments  of  new  trustees,  ib. 
changes  of  investment,  ib. 
legal  advice  and  work,  257. 

orders  of  court  relating  to  investment  and  payment  of 
dividends  of  funds  in  court,  ib. 
current  annual  charges,  246,  249  et  seq. 
annuities,  250. 

commission  of  a  receiver,  ib. 
fire  or  life  insurance,  251. 
rates  and  taxes,  250. 

betterment  tax,   ib. 
rent  and  cost  of  repairs  payable  in  respect  of  trust  lease- 
holds, ib. 
sanitary  repairs  under  Public  Health  Acts,  ib. 
sewers,  complete  reconstruction  of,  ib. 
debt  payable  by  annual  instalments,  247,  248. 

or  by  accumulation  of  income  where  creditor  insists  on 
immediate  payment,  248,  249. 
fencing  of  unfenoed  land,  256. 
income  bears  interest  on  incumbrances,  247  et  seq. 

bears    current    expenses,    including    rates,    taxes,    and 
repairs  of  leaseholds,  but  not  of  freeholds,  249,  252 

et  seq. 
legal  expenses,  256  et  seq. 
losses  on  trust  business,  251,  252. 
premiums  for  keeping  on  foot  settled  policies,  250. 

or  fire  policies,  251. 
receiver,  commission  of,  250. 

renewal  of  leases,  fines  and  premiums  payable  upon,  256. 
rent-charge,  payment  for  redemption  of,   251. 
repairs,  of  freeholds,  equitably  apportioned  by  court  between 
tenant  for  life  and  remaindermen,  246,  252  et  seq. 
aliter  where  one  or  other  has  legal  estate,  252. 
of  leaseholds  borne  by  tenant  for  life,  246,  253  et  seq. 
principles  codified,  253 — 255. 
profits  on  realisation  of  trust  investments  are  capital,  224. 

excess  produced  on  sale  of  mortgaged  property  after  fore- 
closure, ib. 
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TENANT   FOR  LIFE  AND  B,'E'KAmT>:EUM AN— continued. 

reconstruction  of  company,  shares  in  old  company  paid  for  above 

par,  profit  is  capital,  22d. 
renewable  leases,  costs  of  renewing,  255. 
repairs,  incidence  of,  as  between,  252  et  seq. 

See  Repaies. 
residuary  personal   estate,  if   settled,   should   be   converted  into 
money,  228  et  seq. 
aliter  personal  estate  specifically  settled,  229. 
or  property  settled  by  deed,  ib. 

or  property  falling  under  after-acquired  property  clause  in 
marriage  settlement,  ih. 
resulting  trust  under  Thellusson  Act,  of  income,  goes  as  capital,  226. 
reversionary  property,  general  duty  of  trustee  to  realise,  228  et 

seq. 
See  Wasting  and  Reversionary  Property. 
sale  of  property  by  mortgagee  where  direction  to  pay  mortgage 

debt  out  of  accumulation  of  income,  248,  249. 
shares,  new,  allotted  gratis  to  trustees  are  capital,  223,  225. 

purchased  between  two  dividend  days,  no  apportionment,  225. 
aliter  if  purchased  cum  div.,  224. 

or  where  sold  between  two  dividend  days  on  death  of  life 
tenant,  225. 
on  reconstruction  of  company,  223,  225. 
trust  business,  losses  on,  251,  252. 

variation  of  investments  to  favour  tenant  for  life  inadmissible, 

280,  281. 
wasting  property,  duty  of  trustee  to  sell,  228  et  seq. 
See  Wasting  Property. 

income  of,  pending  sale.   See  supra,  sub-head  "Income." 

TESTAMENTARY  TRUSTS  AND  POWERS. 
See  Weiting. 

THEFT 

of  trust  property,  trustee  not  generally  liable  for,  267. 

THELLUSSON  ACT,  65-67,  74,  75. 
See  Accumulation. 
income,  after  statutory  period,  results  as  capital,  226. 

THIRD  PARTIES,  LIABILITY  OF, 

(1)  cases   where  third   parties   are  privy   to   a  breach   of  trust, 

509  et  seq: 
agent   of   trustee  who   has   accepted   a   delegation   of   the 

trust,  511. 
all  persons  who  knowingly  meddle  with  trust  funds  become 
liable  for  breach  of  trust,  509,  510. 
agents  of  trustee,  51. 

not  liable  for  merely  performing  their  duties  as 
agents  unless  they  pay  trust  funds  to  wrong 
persons,  511  et  seq. 
banker,  511. 
devisee  or  heir,  510. 

person  receiving  trust  money  under  forged  certificate,  511. 
persons  getting  possession  of  trust  property  not  dis- 
charged until  it  is  repaid  to  the  proper  trustees,  512. 
solicitor  knowingly  assisting  in  getting  fund  in  court 
paid  out  to  wrong  person,  ib. 
See  below,  Trustee  de  Son  Toet. 
solicitor  receiving  trust  money  on  discharge  of  mort- 
gage, 513. 
third  parties  with  notice,   510. 
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THIED  PAETIES,  LIABILITY  Q-F-continued. 

(1)  oases  where  third  paxties  are  privy  to  a  breach  of  trust— 

continued. 
bankers  who   with   knowledge  of   trust  transfer  fund  to 

credit  of  tenant  for  life  are  liable,  511. 
forger  of  marriage  certificate  by  which  trust  fund  is  paid 

to  wrong  person  is  liable,  ih. 
solicitors  who  merely  prepare  deeds  relating  to  contem- 
plated breaches  of  trust  not  liable,  unless  they  have 
reason  to  suspect  dishonesty,  ib. 
aliter  where  they  have  got  the  custody  of  the  trust 
property,  and  do  not  see  that  it  is  paid  into  the 
right  person's  hands,   512. 
or  where  they  knowingly  assist  in  getting  fund  in 
court  paid  to  wrong  person,  ib. 
Statutes  of  Limitation  only  apply  to  third  parties  to  the 

same  extent  as  to  the  trustees,  509,  513., 
trustee  de  son  tort  is  equally  liable  with  trustee  de  jure, 

511. 
agent  of  trustee  who  accepts  delegation  of  the  trust, 
or  fraudulently  mixes  himself  up  with  a  breach,  ib. 
any  one  who   gets   rightly  or   wrongly  possession   of   a 
trust  fund   with  notice  is   bound   to   see  that 
it  is  either  paid  to  the  proper  trustees  or  to  the 
beneficiaries,  512. 
not  sufficient  to  show  that  he  invested  it  by  direc- 
tion of  trustees  in  unauthorised  securities, 

ib. 
nor  that  he  paid  it  to  one  of  several  trustees,  ib. 

(2)  cases  where  third  parties  have  acquired  trust  property  for 

value,  518  et  seq. 
absence  of  notice  will  not  protect  a  volunteer,  525. 
if  purchase  made  with  notice  of  trust,  the  title  of  bene- 
ficiaries prevails,  518. 
notice,   what   constitutes,   521. 
actual  notice,  ib. 
constructive  notice,  522. 

omissions  to  make  enquiries  and  inspections, 

623. 
transfers  of  mortgages  not  stamped  ad  vol., 

524. 
whether  notice  that  they  were  transferred 
to  new  trustees,  ib. 
notice  of  trust  is  not  necessarily  notice  of  breach  of 
trust,  520., 
doubtful  equity,  notice  of,  not  binding,  ib. 
payment  of  trust  moneys  to  banlcers,  their  general 
lien  not  disturbed  unless  they  have  notice  that 
the  payment  into  the   bank  was   a  breach  of 
trust,  ib. 
payment  of  purchase  monej^  to  two  sets  of  trus- 
tees of  two  different  trusts  who  have  advanced 
money  on  contributory  mortgage,  520. 
if  purchase  made  without  notice  of  trust,  the  title  of  bene- 
ficiaries  still  prevails,   unless  third  party  has  got 
legal  ownership,  or  the  property  consists  of  a  nego- 
tiable instrument,  518,  519. 
bankers  have  right  to  lien  where  trust  money  paid 

in  to  private  account  of  trustee,  520. 
chases  in  action  generally  transferred  subject  to  all 
prior  equities,  527. 
share  certificates  with  blank  transfers,  526  n.  (/). 
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THIRD  PAETIES,  LIABILITY  OV-contimied. 

(2)  cases  where  third  parties  have  acquired  trust  property  for 

value — continued, 
if  purchase  made  without  notice  of  trust,  etc. — continued. 
costs  paid  by  defaulting  trustee  to  solicitor,  521. 
legal    estate,    acquired    by   innocent    purchaser    after 

getting  notice  of  the  trust,  528. 

negligence  of  trustees  in  allowing  title  deeds  to  go  out 

of  their  possession  may  deprive  beneficiaries  of 

the  protection  of  trustees'  legal  estate,  518,  527. 

but   apparently   not  fraud   of   the   trustees,   526 

et  seq. 
purchaser  with  notice  from  purchaser  without,  526. 
separate  account  of  incumbrancers,  fund  carried  to,  in 
an  administration  action,  gives  them  priority  over 
claims  of  co-beneflciaries,  525. 
transfer  of  trust  fund  into  court,  to  make  good  de- 
fault in  another  trust,  ib. 
legal  estate  without  notice  gives  protection,  518,  519,  526, 
but  not  if  got  from  trustees  after  notice,  528. 

(3)  cases    where    third    party    has    acquired    property    without 

valuable  consideration,  518,  525. 

TIMBER, 

trustees  should  not  buy  an  estate  with  large  proportion  of,  222. 
may  cut  down,  when  arrived  at  maturity,  331. 

aliter,  where  legal  rights  would  be  interfered  with,  334. 
should  not  sell,  to  pay  debts,  222. 

TITLE, 

how   far   trustees   are  responsible   for   accepting   defective,   286, 

298,   299. 
TITLE  DEEDS.    See  Documents. 

TOMBS, 

trust  to  erect,  is  not^void,  but  is  not  enforceable,  76. 

keep  in  repair  is  not  void  if  limited  in  point  of  time  so 
as  to  avoid  transgressing  rule  against  perpetuities, 

ib. 
but  the  "  lives  in  being  "  must  be  ascertainable  lives, 

19,  76  n.  (/). 
keep    churchyard    generally    in   repair   need    not    be    so 

limited,  as  it  would  be  a  charitable  trust,  77. 
rule  of  American  courts  as  to,  ib. 

TRADE, 

creditors  of  trust  business  not  entitled  to  claim  directly  against 
trust  fund,  but  only  against  the  trustees,  439. 
but  may  by  subrogation  stand  in  the  trustee's  place  against 
the  trust  fund,  ib. 
Public  Trustee  forbidden  to  accept  trusts  involving  management 

of  a,  with  certain  exceptions.    See  Public  Teustee. 
trustees  employing  trust  property  in  their  own,  liable  to  account 
for  profits  or  to  pay  compound  interest,  460,  465  et  seq. 

See   Beeach    of    Teust,    sub-head    "  Measure    of    trustee's 
liability." 
trustees   ought   not  to   carry   on   a   testator's,    unless   expressly 
authorised  ;     and  then  only  to  the  extent  of  capital 
expressly  assigned  for  the  pui'pose,  439. 
but  may  carry  on  for  a  reasonable  time  with  a  view  to 
selling  as  a  going  concern,  ib. 
but  safer  to  act  under  direction  of  the  court,  219, 

220. 
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TRADE— continued. 

trustees   ought  not   to   carry   on    a  testator's,   unless   expressly 
authorised,  etc. — contimied. 
losses  on,  where  continuance  authorised,  payable  out  of  in- 
come, 251. 
if  suflScient,  out  of  income  of  subsequent  years,  ib. 
but  secus  where  not  carried  on  pursuant  to  trust,  and 
merely  with  a  view  to  sale  as  a  going  concern,  ib. 
trustees  entitled  to  be  indemnified  out  of  assets  devoted 
by  testator  to  carrying  on  the  trade,  439. 
secus  if  continuance  unauthorised,  ib. 
trustees  may  not  charge  for  managing  a,  314. 
TBAPPIO, 

trustee  must  not,  with  the  trust  property,  315  ei  seq. 
See  Pkopit  and  Sale,  Trustees  foe. 
TK,UST, 

analogy  of  bailments,  3. 

analysis  of  a,  4. 

constructive.    See  Constructive  Trust  ;    and  Resulting  Trust. 

definition  of  a,  1. 

distinctive  character  of,  4. 

extinguishment  of,  by  beneficiaries,  355,  356  et  seq. 

See  Beneficiary,  sub-head  "Power  of." 
nature  of  a,  2  et.  seq. 

See  Constructive  Trust  ;  Express  Trust  ;  Eesulting  Trust. 
new,  created  under  a,  power  of  appointment  in  original  settle- 
ment, whether  separate  trustees  can  be  appointed  to  administer, 

425—428. 
resulting.    See  Eesulting  Trust. 

trustee  must  observe  and  perform  the  express  directions  of  the, 

214  et  seq. 
variation  of,  by  beneficiaries,  355  et  seq. 

See  Beneficiary,  sub-head  "Power  of." 
by  court,  214  et  seq. 

See  Court,  sub-head  "  Deviation." 

TRUST  BUSINESS.    See  Reimbursement  ;    Trade,  supra. 
TRUST  MONET,  CUSTODY  OF, 

as   general   rule   must   be   banked   in   joint   names   of   trustees 
pending  investment,  214,  303,  305. 
not  in  name  of  one  only,  307. 
cheques  for,  should  be  signed  by  all,  308. 
receipt  of  income  by  one  permissible,  307. 

but  he  must  not  be  permitted  to  retain  it  for  an  unneces- 
sary period,  308. 
See  Delegation  of  Trust  ;    and  Joint  Nature  of  Trus- 
tee's Duties. 

TRUST  PROPERTY, 

all  kinds  of  property  may  b'e  made,  unless  prohibited  by  statute 
or  public  policy,  or  inconsistent  with  tenure,  54  et  seq. 
choses  in  action,  55. 
copyholds,  59. 

equitable  estates  and  interests,  55. 
expectancies,  56. 
foreign  lands,  59. 
pay,  57,  58. 
pensions,  ib. 
possibilities,  56. 

property  made  inalienable  by  statute,  58. 
reversionary  interests,  56. 
salary,  57  et  seq. 
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TRUST    PRO-p-ERTY-conUnued. 

bankrupt  trustee,  of,  does  not  pass  to  creditors  of,  205. 

aliter  if  it  cannot  be  traced,  473  et  seq. 
defimtion  of,  1. 

following,  in  the  hands  of  the  trustees,  471  et  seq. 
See  Following  Teust  Peopebty. 
in  the  hands  of  third  parties,  518  et  seq. 
See  Thied  Paeties. 
mortgage  of,  to  the  trustees  or  one  of  them  not  allowed,  309,  320. 

aliter  of  beneficial  interest  of  a  cestui  que  trust,  322. 
profit  out  of,  trustee  prohibited  from  making,  315  et  seq. 

See  Peofit. 
purchase  of,  by  trustee  invalid,  315,  318  et  seq. 

See  Sale,  Teustees  foe. 
trustee  must  not  use  or  borrow,  or  otherwise  trafiic  with,   315 

et  seq. 
See  Peofit. 
vesting  of,  in  new  trustees,  396  et  seq. 
See  Vesting  of  Peopeety  in  New  Teustees. 

TEUST  SECURITIES.     See  Investments  Allowed  to  Trustees  ; 
Custody. 

TRUSTEE, 

acceptance  of  trust  by,  190  et  seq. 
See  Acceptance. 
duty  on,  211  et  seq. 
See  Acceptance. 
accounts,  bound  to  keep  and  vouch,  323. 
active,  definition  of,  10. 

agent,  how  far  responsible  for  acts  and,  defaults  of.     See  Delegation. 
bare,  definition  of,  368. 
breach  of  trust  by.     See  Beeach  of  Teust. 
conflicting  settlements,  of,  477. 
constructive.     See  Consteuctive  Teust. 
costs,  charges  and  expenses  of,   428   et  seq. 

See  Reimbuesement. 
court,  right  to  seek  advice  of,  447. 
See  Oeiginating  Summons. 

or  in  some  events  to  ask  court  to  administer  the  trust,  455. 
or  to  pay  money  into  court,  442. 
custodian.    See  Public  Teustee. 
de  son  tort.     See  below, 
definition  of,  1. 
devolution  of  office  and  estate  of,  366  et  seq. 

See  Death  of  Teustee. 
disclaimer  by,  87  et  seq. 

See  Disclaimee. 
direction  of  beneficiaries  collectively,  must  follow,  355  et  seq. 
duties  of.    See  Duties  of  Trustees. 
estate  of.     See  Estate  of  Teustee. 
failure  of,  17. 

honest  and  reasonable,  may  be  excused  for  breach  of  trust,  481 
impartial,  must  be,  222,  280  et  seq.  et  seq. 

See  Tenant  foe  Life  and  Remaindeeman. 
must  not  exert  his  influence  against  one  and  in  favour  of 
another  of  beneficiaries,  223. 
incapacity  of,  to  make  profit  out  of  his  position.    See  Peofit  ;  and 

Sale,  Teustees  foe. 
information,  bound  to  give,  to  beneficiaries,  323,  325. 
interpretation  of  settlement,  liable  for  mistake  in,  288. 
even  although  acting  on  counsel's  opinion,  ib. 
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TRJJBTBB—continued. 

invalid  settlement,  whether  trustee  of,  entitled  to  costs,  435,  436. 

judicial.    See  Judicial  "Teustee. 

more  than  one  must  act  jointly,  305  et  seq. 

See  Joint  Nature  op  Trustee's  Duties. 
none  named  in  settlement,  17. 
passive,  definition  of  a,  10. 
paying  to  wrong  person,  287  et  seq. 

See  Mistake. 
powers  of.    See  Powers  of  Trustees. 
profit  made  by,  belongs  to  the  beneficiaries.     See  Profit  ;     and 

Sale,  Trustees  for. 
protection  of.    See  Protection. 
purchase,  cannot  from  self  and  co-trustee,  315,  318  et  seq. 

'but  may  from  beneficiaries  with  proper  safeguards,  315,  321. 
See  Sale,  Trustees  for. 
Public.     See  Public  Trustee. 
sale,  for.    See  Sale,  Trustees  for. 

void  settlement,  of.     See  Costs,  sub-head  "Void  settlement." 
voluntary  settlement  in  favour  of,  97,  321  et  seq. 

See  Validity  (1). 
who  is  a  fit  person  to  be  a.    See  New  Trustee,  sub-head  "  Persons 

to  be  appointed." 

TRUSTEE  DE  SON  TORT,  511  et  seq. 

all  persons  who  meddle  with  trust  funds  or  mix  themselves  up 
with  a  breach  of  trust,  including  agents  who  have  accepted 
a  delegation  of  the  trustees'  duties,  become  equally  liable 
with  the  trustees,  ib. 
where  such  person  has  a  beneficial  interest  it  may  be  im- 
pounded to  make  good  such  liability,  513. 
whether  the  interest  be  original  or  derivative,  514. 
bankers  parting  with  fund,  which  they  know  is  a  trust  fund,  to 

persons  other  than  the  trustees,  511. 
new  trustee,  invalid  appointment  of,  377,  396. 
person  obtaining  trust  fund  on  faith  of  fbrged  certificate,  ib. 
solicitor  knowingly  procuring  fund  in  court  to  be  paid  out  to 
wrong  person,  512. 
retaining  trust  money  on  payment  off  of  mortgage,  513. 
to  whom  trust  fund  has  been  paid,  can  only  discharge 
himself  by  paying  to  the  duly  appointed  trustees, 

512. 
not  sufBcient  to  show  that  at  their  request  he  in- 
vested it  in  unauthorised  securities,   ib. 
third  party  who  is  knowingly  paid  a  debt  out  of  trust  property 
improperly  is  liable  to  refund  it,  511,  521. 
aliter  where  he  has  no  reason  to  suppose  that  the  trustee 
could  not  have  recourse  to  the  trust  fund,  521. 
trust  fund  lent  to  tenant  for  life,  510. 

TRUSTEES  EOR  SALE.    See  Sale,  Trustees  for. 


U. 

UNAUTHORISED  INVESTMENTS,, 
foreclosed  mortgage,  231. 
purchase  of  land,  in  error,  473. 

trustees  should  realise  with  all  due  speed,  228  ef,  seq. 
See  Wasting  and  Reversionary  Property. 
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UNOEETAINTT,  18. 

as  to  beneficiaries,  ib. 

as  to  imperative  nature  of  trust,  19. 

as  to  period  for  ■which  trust  is  to  continue,  ib. 

as  to  trust  property,  18. 

as  to  trustee,  17. 

difference  between,   as  to   property,   and   as   to   beneficiaries   or 

details  of  trust,  20. 
reference   to   trusts   declared    by   deed   of    even   date   which   is 

never  in  fact  executed,  154  n.  (h). 
resulting  trust  in  consequence  of,  20,  153. 

UNDERLEASE, 

trustees  for   sale  can  create  where  leasehold  property  sold  in 
lots,  342,  345. 

UNDISPOSED  OF 

equitable  estate,  results,  149  et  seq. 
See  Resulting  Tiiust(I). 

UNDUE  INFLUENCE, 

acquiescence,   effect   of,   on   gifts   otherwise   void   by   reason  of 

undue  influence,  99  et  seq. 
affecting  validity  of  settlement,  97  et  seq. 
by  clergyman,  97. 
'guardian,  98. 
medical  attendant,  ib. 
parent,  ib. 

court  very  strict  as  to  trusts  in  favour  of,  ib. 
solicitor,  ib. 

even  trusts  in  favour  of  wife  or  son  of,  are  prima,  facie 
void,  ih. 
trustee,  97,  315,  321  et  seq. 
effect  of  change  of  status  of  beneficiary  in  consideration  of  trust, 
where  trust  would  otherwise  be  void  by  reason  of,   100. 

UNFIT  AND  INCAPABLE.    Bee  New  Trustee  (4). 

USUAL  POWERS, 

what  are,  when  settlement  directed  to  be  made,  124,  125. 
See  Executory  Trust. 


V. 
VALIDITY  OF  A  TRUST, 

as  to  object.    See  Illegal  Trust. 
as  to  who  may  be  a  beneficiary.    See  Beneficiary. 
as  to  who  may  be  a  settlor.    See  Settlor. 
(1)  as  against  the  settlor,  92  et  seq. 
See  Revocation. 
consideration  not  essential  if  settlement  complete  and  exe- 
cuted or  declared  by  will,  38  et  seq. 
See  Voluntary  Trust. 
aliter  where  mere  agreement  to  create  a  trust,  ib. 

See  Voluntary  Trust. 
failure  of  consideration,  92,  93,  149. 
fraud,  92,  97  et  seq. 
mistake,  92  et  seq. 

even  where  value  given,  94,  96. 

ignorance  of  the  effect  of  the  settlement,  93. 

omission  of  intended  provision,  96. 

on  whom  the  onus  of  proving  mistake  lies,  94. 

rectification  where  partial  mistake,  95   e€  seq. 

settlement  executed  when  settlor  veiy  ill,  96. 
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VALIDITY  OF  A  TRVST-contmued. 

(1)  as  against  the  settlor — continued. 

onus  of  proving  validity  of  a  voluntary  settlement,  94. 
power  of  revocation  in  voluntary  settlements  not  essential 
to,  ib. 
aliter  where  ciild  is  settling  on  father,  98. 
subsequent  acquiescence  validates,  99. 
undue  influence,  ground  for  cancellation,  97  ei  seq. 

prima  facie   assumed   to   exist,   where   settlement   or 
gift  made  in  favour  of  persons  (or  their  wives 
or   children)   occupying  fiduciary   position  to- 
wards settlor,  97,  98,  176,  176. 
clergyman,  97. 
conhdeutiai  adviser,  322. 
father,  98. 
legal  adviser,  98. 
medical  attendant,  ib. 
near  and  trusted  relative,  322. 
trustee,  321  et  seq. 
invalidates  gifts   or   settlements   made  in   favour   of 
wife  or  child  of  the  person  occupying  confidential 
position,  98. 
onus  of  proving,  97. 
where  against  public  poUoy  or  statute.    See  Illegal  Teust. 
where  defendant  has  changed  his  or  her  status  in  con- 
sideration of,  it  cannot  be  set  aside,  100. 

(2)  as  against  creditors,  under  13  Eliz.  c.  5... 104  et  seq. 

absence  of  consideration  not  sufficient  to  invalidate,   108 

et  seq. 
actual  intention  to  defraud  essential,  104,  108  ext  seq. 
possible  exception  where  inevitable  result  was  to  defeat 
creditors,  104,  110  et  seq. 
choses  in  action  and  copyholds  fall  within  the  Act,  106. 
costs  of  trustees  where  settlement  declared  void,  435,  436. 
delay   by  creditors  in  impeaching,  generally  immaterial, 

105. 
examination  of  authorities  as  to  whether  intent  to  defraud 
must  be  proved,  or  whether  it  can  be  inferred,  108 — 113. 
fraudulent  intent  not  presumed  merely  because  the  un- 
foreseen    but    inevitable     result     was     to     defeat 
creditors,  ib. 
gross  negligence  not  necessarily  equivalent  to  fraud, 
although  it  may  be  prima  facie  evidence  of  it, 

112. 

but  possibly  settlement  may  be  void  in  such  cases 

apart  from  intent,  104,  110. 

marriage  settlement  with  intent  to   defeat  .creditors  not 

void  against  wife  and  children,  108,  113. 

unless  qua  wife  she  was  a  party  to  the  fraud,  107, 

void  against  settlor,  104.  108,    113. 

purchasers  for  value  without  notice  are  protected,  104,  113. 

but  the  valuable   consideration   must   be   substantial 

and  not  merely  technical,  113  n.  (a), 
onus  of  proving  notice  of  fraudulent  knowledge  is  on 
creditor,  113. 
settlement  of  entire  property  on  commencing  a  specula- 
tive trade,  106,  107. 
settlement  of  j)art,  and  reckless  expenditure  of  the  rest 

of  a  debtor's  property,  106. 
settlement  on  oneself  until  alienation,  107  n.   (I). 
or  bankruptcy,  107. 
validity  of  such  settlements  in  Scotland,  108  n.  («). 
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VALIDITY  OP  A  TRVST— continued. 

(2)  as  against  creditors,  under  13  Eliz.  o.  5 — continued. 

settlement  to   avoid  the   consequences   of   an   anticipated 
judgment,    106. 
aliter,  where  court  finds  no  such  intention,  although 
in  the  result  the  settlement  has  that  effect,  108. 
upheld  in  favour  of  bond  fide  parties  to  consideration,  104, 

113. 
whether  intent   to   defraud   will   be   presumed   from   the 
surrounding  circumstances,    108 — 113. 
•  intent  is  matter  of  fact,  and  not  an  inference  of  law,  ib. 
where  no  direct  intention  to  defraud,  but  the  settlor 
insolvent,  104,  110. 

(3)  as  against  creditors  in  bankruptcy,  101  et  seq. 

consideration    essential    to    validity    if    settlor    bankrupt 
within  two  years,  101,   102. 
or  within  ten,  unless  it  can  be  proved  that  at  date 
of   settlement  he   was   solvent  without   the   settled 
property,  ib. 
valuable  consideration  must  be  substantial  to  support 
settlement,  113  n.  (d). 
covenants  to  settle  future  property  void  if  property  ear- 
marked, 101,  103. 
equity  of  redemption,  voluntary  settlement  of,  and  cove- 
nant to  pay  mortgage  debt,  102. 
post-nuptial  settlement,  where  life  estate  under  it  taken 
with  other  property  of  settlor,  renders  him  solvent, 

102. 
of  wife's  property,  valid,  10],  103. 
premiums  paid  to  keep  up  policy  under  voluntary  settle- 
ment, 102  n.  (w). 
priority,  trustee  in  bankruptcy  of  settlor  of  void  settlement 

does  not  gain  over  subsequent  incumbrancers,  101. 
provisions  of  Bankruptcy  Act   do  not  apply  to  deceased 

insolvent  settlors,  101  n.  (j). 
settlement  for  making  good  a  breach  of  trust  is  not  volun- 
tary, 102. 
settlements  of  property  acquired  jure  mariti  not  void  on 

bankruptcy,  101,  103. 
settlements  void   on   bankruptcy   are  not  void   as  against 
purchasers  from  the  beneficiaries,  101. 

(4)  as  against  subsequent  purchasers,  114.  et  seq. 

direct  intention  to  defraud,   115. 

examples  of  old  law,  116. 

old  law  before  1894...  11 4. 

power  to  revoke,  116. 

settlement  not  voluntary  where  based  on  mutual  promises, 

settlement  only  void  pro  taiito,  llY.  116. 

statement  of  law  prior  to  the  Voluntary  Conveyances  Act, 

1893,  and  alterations  made  by  that  Act,  114  et  seq. 
trifling  consideration  sufficient  to  preserve  the  settlement,  116. 
voluntary  settlements  bad  in  the  hands  of  cestuis  que  trusts 

against  purchasers  from  settlor  prior  to  Voluntary 

Conveyances  Act,  1893...  114  et  seq. 
notice  of  settlement  to  subsequent  purchaser  did  not 

deprive  him  of  the   benefit  of  the  statute  prior  to 

1893  Act,  117. 

VALUABLE     CONSIDERATION.        See     "^^oluntaey     Trusts  ; 
Validity  of  a  Teust. 
amount  immaterial  under  2*7  Eliz.  c.   4. ..116. 

aliter  under  Bankruptcy  Act,  113  n.   (o),  116. 
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VALUABLE    CONSJDERATlON-conUrmed. 

children  of  a,  woman's  former  marriage  are  not  privy  to,  54. 
formalities  are  immaterial,  where  it  exists,  15  et  seq. 
limitations  in  a  marriage  settlement  which  are  not  based  on,  52. 
mutual  promises  constitute,  111. 

trust  based  on,  when  enforceable  by  volunteers,  38  et  seq.,  46 

et  seq. 
where  there  is  none,  38  ei  seq. 

VALUER, 

advice  of,  how  far  a  protection  to  trustee,  282 — 286. 
trustee  must  choose  his  own,  and  not  leave  it  to  his  solicitor, 

294,  295. 
VARIATION   OP  INVESTMENTS, 
power  to  effect,  280,  281. 

but  trustees  should  not  vary  except  for  good  cause,  281. 

although  court  very  unwilling  to  interfere,  273  n.  (a;). 
exercise  of  power  for  sole  purpose  of  benefiting  tena,nt  for 
life  a  breach  of  trust,  280,  281. 
aliter  where  it  would  incidentally  benefit  remainderman, 

substitution  of  mortgage  for  government  stock  at  same  rate  of 
interest  improper,  281. 

VARIATION  OF  TRUST 

by  beneficiaries  collectively,  355  et  seq. 

See   Benepiciaby,    sub-head    "  Power    of    beneficiaries    collec- 
tively." 
by  court,  214,  218  et  seq. 

See  Court,  sub-head  "Deviation." 

VENDOR, 

constructive  trustee  for  purcji^ser,  180. 
lien  of,  ib. 

VERBAL  TRUST,  78  et  seq.    See  Writing. 

intended  to  be  testamentary  is  generally  void,  79,  82  ei  seq. 
secus,  where  fraud,  79,  83  et  seq. 

VESTING  OF  PROPERTY  IN  NEW  TRUSTEES,  396  et  seq. 
how  effected,  396. 

by  ordinary  modes  of  transfer,  397. 

by  vesting  declaration  in  deed  appointing  new  trustees,  or 
by  which  a  trustee  retires,  397,  398. 
extracts  from  Trustee  Act  as  to,  398. 
ii^applicable   to    copyholds,    mortgages,    and   stocks   and 

shares,  ib. 
must    be    contained   in    the    deed    appointing   the   new 
trustees  or  by  which  the  trustee  retires,  ib. 
by  vesting  order  of  the  court,  396,  399  et  seq. 

Chancery  Division,  jurisdiction  of,  399  et  seq. 
application,  who  may  make,  403. 

persons  contingently  entitled,  403  n.    (.y). 
but  not  committee  of  lunatic  beneficiary, 

ib. 
appointment  of  person  to  transfer  where  more  con- 
venient, 400  n.  (o),  401. 
chose  in  action,  as  to,  401  et  seq. 
constructive     trustees,     jurisdiction     extends     to, 

399n.  (^). 
copyholds,  in  case  of,  401. 

documents  of  title,  whether  jurisdiction  extends  to. 

399  n.  (^). 
effect  of,  401  et  seq. 
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VESTING  OP  PROPEETY  IN  NEW  TIL'U8T'EBS-contmued. 
how  effected — continued. 

by  vesting  order  of  the  court — continued. 

Chancery  Division,  jurisdiction  of — continued. 

extends  to  lands  in  any  part  of  the  Empire  except 

Scotl3.nd,   399. 
infant  trustee,  in  case  of,  400,  402. 
"  jointly  interested  "  includes  coparcener,  400  n.  (J)- 
"jurisdiction  out  of"  does  not  apply  to  temporary 
absence,   e.g.,   a   sailor  on  a,  voyage,  400  n.    (I). 
land,  as  to,  399,  401  et  seq. 

leaseholds,  jurisdiction  now  extends  to,  399  n.   (7i). 

lunatic,  where  a  trustee  is.  Chancery  Division  has 

jurisdiction  if  he  is  also  an  infant  and  abroad, 

400  n.  (k)  and(Z). 

where  one  trustee  a  lunatic  and  other  out  of 

jurisdiction  or  infant,  402  n.  (<). 

one  of  several  trustees  absconding,  court  will  vest 

property  in  others,  404  n.  (d). 
personal  estate,  401. 
ships,  as  to  shares  in,  402. 
stock  as  to,  402  and  402  n.  (m)  et  seq. 
meaning   of,    401  n.    (r). 

where    the    stocks    are    unauthorised,    form    of 
order,  402  n.  (cc). 
tenant  in  tail,   where  trustee  is   a,  the  court  can 

vest  the  fee  simple,  400  n.  (o). 
trustee  out  of  jurisdiction,  400,  402. 

unless   absence   temporary,    e{.ff.,   in   case  of   a 
sailor,  400  n.   (0- 
where  court  appoints  new  trustees,  399,  401. 
where  last  surviving  trustee  of  land  died  without 
heir  or  representative,  400. 
no  jurisdiction  where  stock  vested  in  such  last 
survivor,   402  n.    (m). 
unless  the  court  also  appoints  new  trustees. 

ib. 
but  the   court   cannot   re-appoint  trustees 
already  appointed  out  of  court  so  as  to 
give  itself  jurisdiction  to  vaake  a  vesting 
order,  ib. 
where  trustee  cannot  be  found,  400,  402. 
where  trustee  wrongfully  refuses  to  transfer,  ib. 

aliter,  where  he  refuses  reasonably,  400  u.  (■»). 
where  uncertain  whether  trustee  alive,  400,  402. 
where  uncertain  who  was  surviving  trustee,  400. 
where  uncertain   who   is   representative   or  heir   of 
last  surviving  trustee  of  land,  ib. 
Lunacy  Court,  jurisdiction  of,  403  et  seq. 

applications  in  lunacy  and  in  chancery,  402  n.   (t). 
appointment  of  person  to  convey  or  transfer,  404. 
beneficiary  absolutely  entitled,  court  will  not  vest 
property  in,   but  will   appoint  new  trustee,  404 

n.    ((Z). 
leaseholds,  query  whether  Lunacy  Court  has  juris- 
diction to  make  vesting  order  as  ito,  399  n.   (Ji). 
lunacy  disputed,  403. 

word  applies  not  only  to  lunatics  so  found,  but 
to  others,  404 n.  (c). 
but  when  not  so  found,  always  danger  of 
lunatic  appearing  and  contesting  the  fact 
of  lunacy,  403. 
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VESTING  OF  PROPERTY  IN   NEW  TB,USTB:E,S~contmued. 
how  effected — continued. 

by  vesting  order  of  the  court — continued. 
Lunacy  Court,  jurisdiction  of — continued. 

one  of  several  trustees  lunatic,  court  will  now  vest 
in  remaining  trustees  alone,   404  n.   ((Z). 
but  not  in  beneficiaries,  ib. 
personal  estate,  405. 
procedure,  404. 
where  court  also  appoints  new  trustee  in  place  of 

lunatic.    See  Lunatic  Trustee. 
where  trust  property  vested  in  lunatic,   404. 

whether  "so  found  "  or  not,  404  n.  (e). 
where  master  appoints  person  to  exercise  on  behalf 
of  lunatic   a  power  of  appointing  new  trustees, 

386,  404. 

VOID  AND  VOIDABLE  TRUSTS, 
by  reason,  of, 

accumulations  beyond  statutory  period,  65  et  seq. 

See  Accumulation. 
attempt  to  alter  devolution  of  absolute  interest,  67. 
attempted  perpetuity,  65  et  seq. 

See  Peepbtuities. 
bankruptcy  of  settlor,  101  et  seq. 

See  Validity  (3). 
failure  of  consideration,  92  et  seq. 
fraud  practised  on  settlor,  92  et  seq. 

See  Gancellati.on. 
fraudulent  intention  to  defeat  creditors,  104  et  seq. 

See  Validity  (2). 
fraudulent  intention  to  defeat  purchasers,   114  et  seq. 
immoral  effect,  60  et  seq. 
See  Immoeal  Trusts. 
infancy  of  settlor,  8*7. 

See  Infant. 
infringement  of  policy  of  bankruptcy  law,  68  et  seq.,   101 
See  Bankruptcy.  ei  seq. 

lunacy  of  settlor,  90. 
mistake,  92  et  seq. 
See  Mistake. 
onus  of  proof,  93   et  seq. 
object  being  benefit  of  animals,  or  the  keeping  up  of  in- 
animate things,  or  other  useless  object,   16,  77. 
property  being  pay,  pension,  or  other  inalienable  property, 
copyholds,  59.  58. 

foreign  land,  ib. 
restraint  on  alienation,  60,  69. 
settlor  being  a  convict,  91. 
total  failure  of  consideration,  92  et  seq. 
uncertainty,  18,  20. 

See  Uncertainty. 
undue  influence,  92,  97  et  seq. 
See  Undue  Influence. 
acquiescence,  99. 
change  of  status,  100. 
resulting  trust  where  express  trust  is,   149  et  seq.,   156  et  seq. 
See  Resulting  Trusts  (1)  and  (2). 
none  where  the  settlor  was  guilt}^  of  illegal  intention,  and 
the  policy  of  the  law  would  not  be  defeated  by  refusing 
him  assistance,   156 — 158. 
See  Resulting  Trusts  (2). 
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VOLUNTAEY  EATE, 

payment  by  trustee,  when  justifiable,  434. 

VOLUNTAEY  TEUST,  38  et  seq. 

agreement  for  a  lease  may  be  the  subject  of  a,  41. 
agreement  to  create  in  futuro,  evemif  under  seal,  not  enforceable, 

38    et   seq.,   46. 
but  beneficiaries  may  have  a  claim  for  damages  for  breach 
of   covenant   at   law   if   the   covenant   was   made   with   a 
trustee  for  their  benefit,  38,  46. 
even  if  a  third  party  has  given  valuable  consideration,  only 
he  or  his  representatives,  and  not  the  voluntary  bene- 
ficiaries, can  enforce  the  contract  to   create  a  trust, 
unless  the  covenantee  was  merely  a  trustee  for  the 
beneficiaries,  46  et  seq. 
but  where  A.  covenants  with  B.  to  pay  a  sum  of  money 
in  trust  for  0.,  that  is  a  trust  of  a  covenant  and 
not  a  covenant  to  create  a  trust,  46. 
where  A.'s  representative  is   also   the   beneficiarr, 

52. 
next  of  kin  claiming  under  covenant  in  marriage  settle- 
ment to  settle  future  property,   52. 
if  enforced  by  third  party  it  will  be  enforced  in  toto  not 

only  in  his  favour  but  in  favour  of  the  volunteers,  39. 
not  equivalent  to  a  declaration  of  trust,  46  et  seq. 
augmentation  of  existing  trust  fund,  43,  163. 
binding  if  declared  by  will,  38. 

if  settlor  has,  inter  -vivos,  expressly  or  by  conduct  declared 

himself  a  trustee,  ib. 
if  settlor   has   effectually   vested   the  property  in  trustees, 

38  et  seq. 
if  settlor  has  done  all  in  his  power  so  to  vest  it,  38,  41. 
cancellation  of   executed,   only  decreed  for  mistake,  undue  in- 
fluence, or  fraud,  93  et  seq. 
onus  of  proof,  ib. 
chose  in  action  may  be  the  subject  of,  38,  42  et  seq. 
conduct  of  settlor  may  be  evidence  of  intention  to  consider  him- 
self a  trustee,  38,  43. 
covenant  to  create,  not  enforceable,  38,  46. 

but  trust  of  a  voluntary  covenant  is,  38,  46. 
creditors  of  settlor,  validity  of,  against,  101,  104  et  seq. 

See  Validity  (2)  and  (3). 
damages  may   sometimes   be   recovered   against   voluntary   cove- 
nantor not  merely  by  trustee  but  by  beneficiary,  46  et  seq. 
debtor,  direction  by  creditor  to  invest  debt  for  benefit  of  third 

party  creates  an  executed  and  enforceable  trust,  43. 
debts  comprised  in  a,  subsequently  collected  by  settlor,  42. 
declaration  of  trust  by  settlor  sufficient  to  bind  him,  38  et  seq. 

disclaimer  by  trustee  immaterial,  40. 
distinction  between  a  covenant  to  create  a  trust,  and  a  trust  of 

a  covenant,  46  et  seq. 
equitable  estate  may  be  the  subject  of,  if  settlor  has  done  all 

in  his  power  to  vest  it  in  trustee,  41  et  seq. 
equity  gives  no  aid  to  volunteer,  examination  of  maxim,  39. 

only  true  with  regard  to  executory  and  not  with  regard  to 
executed  trusts,  38,  39. 
even  if  he  had  the  right  to  call  on  the  legal  owner  to 
transfer  it,  42. 
executed,  cannot  be  broken  without  the  consent  of  the  volunteers, 

38,  39  et  seq. 
aliter,  if  executory,  38,  46  et  seq. 
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VOLUNTARY  TRUST-contmued. 

imperfect  gift,  not  construed  as  equivalent  to,  38,  44  et  seq. 

not  even  where  wife  is  the  donee,  46. 
imprudent,  not  necessarily  set  aside  unless  for  mistake  or  fraud, 

94  et  seq. 

incomplete  transmutation  of  ownership  to  the  trustees  raises  no 

presumption  that  settlor  holds  the  property  in  trust  for 

them,  38,  44  et  seq. 

but  disclaimer  by  trustee  immaterial,  40. 

marriage  settlement  voluntary  except  as  regards  the  spouses  and 

issue,  52  et  seq. 
may  be  implied  from  conduct,  43. 
onus  of  supporting,  95. 
policy  of  insurance,  may  be  the  subject  of,  and  the  trust  may  be 

declared  in  the  policy  itself,  42. 
power  of  revocation  not  essential  to  validity  of,  94. 
purchasers  as  against  subsequent,  from  settlor,  114. 

See  "Validity. 
resulting  trusts  in  favour  of   settlor   under.      See  Resulting 

Trust  (3). 
reversionary  interest  under  a  settlement  may  be  the  subject  of  a, 

trustee  or  other  fiduciary  person,  in  favour  of,  liable  to  be  set 
aside,  97  ei  seq. 

VOLUNTEER.    See  Voluntaby  Teust. 

assignee  of  a  lease  is  generally  not  a,  for  purposes  of  27  Eliz.,  116. 

secus  as  against  creditors  under  13  Eliz.,  ib. 
attitude  of  equity  towards,  39  et  seq. 
claiming  title  in  consequence  of  a  breach  of  trust  of  which  he 

had  no  notice,  gets  no  relief,  525. 
contract  with  a  third  party  in  favour  of,  when  enforceable  by  the 

volunteer,  38,  46  et  seq. 
copyholds,  covenant  to  surrender  in  favour  of,  40. 
debts  assigned  to,  but  subsequently  got  in  by  the  assignor,  42. 
declaration  of  trust  by   settlor  in  favour  of,   enforceable.     Sea 
Voluntary  Teust. 
may  be  implied  from  conduct,  43. 
equitable  interests,  settlements  of,  in  favour  of  volunteers,  may 

be  enforceable,  41. 
equity  gives  no  assistance  to,  39,  46  et  seq. 

unless  trust  is  declared  by  will  or  is  completely  declared  by 
act  inter  vivos,  and  does  not  rest  in  contract,  41,  46  et  seq. 
executed  trust  in  favour  of,  is  enforceable,  38 — 44. 
incomplete  gift  to,  not  enforceable,  44. 

assignment  of  mortgage  debt  without  assignment  of  security 
said  to  be  incomplete,  42. 
aliter,  where  security  is  a  bill  of  sale,  ih. 
conflict  of  authorities  as  to,  44 — 46. 
marriage  settlements,  who  are  volunteers  under,  52. 
under  trust  based  on  value,  cannot  enforce  executory  trust  unless 
one  of  the  parties  toi  the  contract  contracted  as  a  trustee  for 
him,  38,  46  et  seq. 
or  where  he  is  also  the  personal  representative  of  a  person 
who  gave  valuable  consideration  for  the  trust,  52. 

VOUCHINa  ACCOUNTS, 

beneficiary  entitled  to  production  of  all  documents  necessary  for, 

323,   325. 
including  authority  to  Bank  of  England  or  company  to  ascer- 
tain that  investments  are  intact,  ib. 
costs  of.    See  Costs. 
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W. 

WAIVEE. 

of  breach  of  trust,  what  amounts  to,  492  et  seq. 
See  Beeach  of  Teust,  sub-head  "Waiver." 

WASTE, 

permissive  not  recognised,  252  n.  (Jc). 

WASTING  AND  EEVBRSIONAEY  EESIDUARY  SETTLED  PRO- 
PBRTY, 
as  a  general  rule  ought  to  be  sold,  228  et  seq, 
contrary  intention  negatives  the  rule,  228,  231  et  seq. 
direction  to  convert  at  a  particular  period,  232. 
discretion   given   to    trustees    exempts    them   from    duty    to 

convert,  231  et  seq. 
divide,  direction  to,  negatives  the  implied  duty  to  sell,  232. 
implied  power  to  retain,  unconverted,  ib. 
power  to  sell,  may  negative  the  implied  duty,  ib. 
receive,  direction  to  allow  tenant  for  life  to,  may  negative 

the  ordinary  rule,  ib. 
rents  of  leaseholds,  trust  to  pay,  negatives  the  ordinary  duty 

to  sell  them,  ib. 
retain,  express  power  to,  takes  case  out  of  general  rule,  231. 

implied  power  to,  232. 
specifically  settled,  no  duty  to  convert,  229. 
terminable  annuities,  230. 

time  named  for  conversion  impliedly  negatives  earlier  sale, 

232. 
duty  of  trustees  is,  generally  speaking,  to  convert  and  invest  in 
permanent  investments,  228  et  seq. 
aliter    if  settlement    directs    or    implies    the    contrary,    231 
et  seq.  ;     see  supra,  sub-head  "Contrary  Intention." 
or  confers  a  discretion  on  trustees,  ib. 
foreclosed  mortgages  fall  under  the  rule,  231. 
Howe  V.  Lord  Dartmouth,  rule  in,  228. 

merely  a  presumption  of  intention,  and  liable  to  be  rebutted,  228, 

231  et  seq. 
income  of,  pending  conversion,  233  et  seq. 

See  Tenant  fob  Life  and  Eemaindeeman. 
income  of  property  set  aside  to  answer  a  future  liability  must 

be  treated  as  capital,  230. 
leaseholds  should  be  converted,  ib. 
long  terminable  annuities  should  be  converted,  ib. 

unless  direction  not  to  convert  government  securities,   233. 
residue,  rule  restricted  to  testamentary  settlements  of  personal, 

229. 
inapplicable  to  covenants  to  settle  after-acquired  property, 

ib. 
unauthorised  securities  of  every  kind  fall  under  the  rule,  231. 

WIDOW  OR  WIDOWER, 

children  of,  are  not  within  the  consideration  of  a  second  marriage, 

54. 
WIPE, 

advancement  of,  160  et  seq. 
See  Resultxng  Tbust  (3). 
imperfect  gift  to,  46. 

resulting    trust    in    favour    of,    where    her    money    invested    in 
husband's  name,  165. 
distinction  between  capital  and  income,  ib. 
settlement  in  favour  of,  of  person  occupying  fiduciary  position 
towards  settlor,  98,  176,  176. 
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Index. 

WILFUL  DEFAULT.     See  Prudence. 

WILL.    See  Settlement  ;    Writing. 

WOMAN.       See    Child-bearing  ;      Married  Woman  ;      Married 
Women's  Property  Act. 

WRITING, 

Frauds,  Statute  of,  requires  trusts  of  land  and  contracts  in  con- 
sideration of  marriage  to  be  evidenced  in  writing  signed 
by  the  party  to  be  charged,  "78  et  seq. 
statute  not  applicable  where  there  is  fraud,  "79,  84  et  seq. 

nor  to  trusts  of  pure  personal  estate,  82. 
trust  itself   may   be   verbal   if   evidenced    by   a   subsequent 
writing,   80    et   seq. 
same  rule  applicable  to  ante-nuptial  contracts  evidenced 
by  post-nuptial  writing,  81. 
letters,  telegrams,  etc.,  sufficient,  80. 
minimum    details    required    to    be    shown    by    the 
writing,   ib. 
resulting  trust,  where  declared,  trust  was  not  reduced  into,  153. 
testamentary  trust  must  in  all  cases  be  reduced  into  an'd  duly 
witnessed  as  a  will  or  codicil,  79,  82  et  seq. 
aliter  in  case  of  fraud,  79,  83  et  seq. 

fraud  cannot  validate  a  mere  verbal  power,  83  n.  (s). 
document  once  admitted  to  probate  is  a  testamentary  instru- 
ment, and  words  of  gift  will  be  inferred  although  absent, 

82  n.  (r). 
fraud  by  one  of  two  joint  legatees,  84. 

view  of  the  American  courts  as  to  the  effect  of  fraud,  84 

n.  (k). 
unnecessary  in  the  case  of  money,  stocks  or  chattels,  79,  81. 

WHONG  PERSON, 

payment  to,  liability  of-  trustee  in  cases  of,  287  et  seq. 
See  Mistake. 
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